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In  re  McGovern’s  Estate. 

Appeal  op  Murdoch. 

[Supreme  Court  of  Pennsylvania,  March  21,  1898;  185  Pa.  St.  208;  39  Atl. 

Rep.  810.] 

Testamentary  capacity — Insane  delusiona 

1.  Alienation  and  estrangement  attended  by  the  most  radical  change  of  feeling 

cannot  be  referred  to  as  either  unnatural  or  as  indicating  a disturbed  men- 
tal condition. 

2.  A collateral  relative  excluded  from  the  bounty  of  the  will  cannot  show  an 

Incapacitating  delusion  on  the  part  of  the  testatrix  by  mere  evidence  that 
immediately  preceding  the  execution  of  the  will  a change  occurred  in  their 
friendly  relations  whereby  the  relative  was  disinherited. 

3.  A disqualifying  delusion  is  said  to  be  something  that  springs  up  spontane- 

ously in  the  mind,  and  which  rests  on  no  extrinsic  evidence  of  any  kind. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Franklin. 

Sharpe  it  Sharpe,  with  C.  W.  Russell,  for  appellant 

Gehr  it  Gehr,  with  0.  C.  Bowers,  for  appellee. 

The  opinion  of  the  court  below  is  as  follows  (Stewart,  J.) : 
“This  is  an  appeal  from  the  decision  of  the  register  admitting 
to  probate  a paper  purporting  to  be  the  last  will  of  Annie  E.  Mc- 
Govern. The  testamentary  capacity  of  the  testatrix  is  denied,  and 
we  are  asked  to  award  an  issue  to  determine  this  question.  The 
facts  are  few.  The  testatrix  was  a single  woman,  and  at  the  date 
of  the  will  was  considerably  advanced  beyond  the  period  of  mid- 
dle life.  Her  nearest  kindred  were  cousins  in  the  first  degree,  and 
of  these  there  were  seven,  none  of  whom  resided  with  or  near 
Vol.  Ill — 1 
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her.  ITer  personal  acquaintance  with  several  of  them  must  have 
been  very  slight,  and  it  is  not  shown  to  have  been  very  intimate 
with  any  of  them.  Some  resided  in  Wheeling,  one  in  Washington, 
one  in  Baltimore,  and  another  in  California.  The  estate  is  esti- 
mated to  be  worth  about  $70,000.  By  her  will  the  testatrix  de- 
voted a sum  not  to  exceed  $5,000  to  the  erection  of  a monument 
in  her  burial  lot.  She  specifically  bequeaths  to  George  D.  Mc- 
Dowell, Esq.,  a neighbor,  who  had  rendered  her  kind  offices, 
certain  railroad  stock,  and  to  the  two  daughters  of  one  of  her 
cousins  — Philip  Moore  — certain  stock  in  the  Belmont  Nail  Com- 
pany. The  entire  balance  of  her  estate  she  directs  shall  be  dis- 
tributed under  the  intestate  laws  of  the  state,  excluding,  however, 
from  all  participation  therein,  Mrs.  Kate  Johnson  and  Mrs.  Louisa 
M.  Murdoch,  two  of  her  first  cousins,  the  latter  being  the  present 
contestant  By  a codicil  to  the  will  she  excludes  another  cousin, 
Mrs.  Mary  Lehr,  and  revokes  the  legacy  to  the  daughters  of  Philip 
Moore.  The  testimony  submitted  in  connection  with  the  appeal 
raises  no  question  as  to  the  general  sanity  of  the  testatrix.  On 
the  contrary,  it  shows  her  to  have  been  a person  of  at  least  aver 
age  intelligence,  of  fair  business  capacity,  abundantly  able  to  take 
care  of  herself  and  her  estate,  and  entirely  rational  in  all  her  deal- 
ings and  intercourse  with  others,  notwithstanding  certain  peculi- 
arities of  temperament,  tact  and  habit  It  leaves  no  doubt  what- 
ever that  when  she  executed  the  will  she  had  a free  and  intelligent 
knowledge  of  the  act  she  was  engaged  in;  that  she  was  at  the  time 
possessed  of  a free  knowledge  of  her  property,  and  had  an  intelli- 
gent perception  and  understanding  of  the  disposition  she  desired 
to  make  of  it,  and  of  the  persons  and  objects  she  desired  to  be  the 
recipients  of  her  bounty.  This  much,  as  we  understood,  was  con- 
ceded upon  the  argument;  but  it  was  then  contended  that,  not- 
withstanding the  testatrix  possessed  the  qualifications,  which, 
ordinarily,  is  all  that  the  law  requires,  she  was,  at  the  time  she 
made  this  will,  and  so  continued  thereafter  until  her  death,  under 
the  influence  of  a delusion  with  respect  to  certain  of  her  kindred — 
those  denied  participation  in  her  estate — especially  Mrs.  Louisa  M. 
Murdoch,  the  contestant,  which  dominated  and  controlled  her; 
that  it  not  only  found  expression  in  her  will,  but  actually  deter- 
mined its  provisions;  and  that,  in  consequence,  she  did  not  have  a 
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sound  and  disposing  mind  and  memory,  as  to  them  at  least  An 
assault  on  this  ground  may  be  just  as  effective  as  where  general 
insanity  or  imbecility  is  urged,  depending  wholly  upon  the  force 
and  effect  of  the  evidence  offered.  The  existence  of  a delusion  in 
the  mind  of  a testator,  influencing  the  testamentary  act,  whenever 
alleged,  is  always  a material  consideration,  and  the  question  which 
thereupon  arises  is  whether  the  fact  alleged  is  actually  a contro- 
versy. The  mere  allegation  does  not  put  it  in  controversy.  Evi- 
dence is  required  to  do  this,  and  that  of  sufficient  strength  to  sup- 
port a verdict  based  upon  it  The  effort  here  is  to  show  by 
evidence  that  a delusion  existed  in  the  mind  of  the  testatrix  with 
reference  to  the  appellant,  including  also  such  others  of  the  kin- 
dred of  same  degree  as  are  excluded  by  the  will,  which  put  her 
in  a hostile  attitude  towards  her  and  them,  and  influenced  her 
will  as  to  them. 

“ It  may  be  conceded  that  the  testimony  shows  clearly  enough 
for  present  purposes  that  the  feelings  of  the  testatrix  towards  Mrs. 
Murdoch,  the  appellant,  underwent  a marked  change  shortly  prior 
to  the  making  of  the  will ; that,  whereas  she  had  entertained  for 
her  feelings  which,  if  not  shown  to  be  affectionate,  were  at  least 
trustful  and  kind,  she  came  to  fear  and  dislike  her ; that  so 
radical  and  decided  was  the  change  that  testatrix  attributed  at 
least  every  attention  she  received  from  appellant  to  mercenary  mo- 
tives, and  believed  not  only  that  she  was  scheming  through  such 
acts  to  get  a portion  of  her  estate,  but  experienced  the  fear  that 
she  might  take  her  life,  the  sooner  to  enjoy  it,  and  for  this  reason 
she  was  unwilling  to  have  her  in  the  house.  It  may  further  be 
conceded  that  appellant  was  discriminated  against  in  the  will 
solely  because  of  the  change  of  feeling,  and  that  there  is  nothing 
in  the  evidence  that  explains  or  accounts  for  it.  But  all  this  falls 
short  of  establishing  a controversy  as  to  whether  this  fear  and  dis- 
like on  the  part  of  the  testatrix  was  the  result  of  a delusion.  It  is 
but  a step  in  that  direction.  Such  change  of  feeling  as  is  here 
shown  does  not  necessarily,  nor  even  ordinarily,  imply  a delusion. 
Whence  did  it  originate,  and  upon  what,  if  anything,  did  it 
rest?  In  itself  it  is,  or  rnay  be,  consistent  with  testamentary  capa- 
city; or,  for  that  matter,  with  the  highest  degree  of  mental 
soundness.  Standing  by  itself,  it  is  not  a circumstance  that  calls 
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for  explanation.  Alienation  and  estrangement,  attended  by 
moat  radical  change  of  feeling — not,  perhaps,  with  the  extreme 
distrust  and  fear  here  shown — are  quite  too  common  and  frequent 
to  be  referred  to  as  either  unnatural  or  as  indicating  disturbed  men- 
tal condition.  The  distrust  and  fear  may  be  exceptions  in  their 
degree,  but  no  different  inference  results.  When  the  appellant, 
therefore,  showed  this  condition  of  mind  and  feeling  on  the  part  of 
the  testatrix  towards  herself,  she  did  not  then  throw  upon  the 
other  side  the  burden  of  showing  reason  and  justification  for  it. 
The  burden  still  rested  upon  her,  as  part  of  her  case,  to  show,  at 
least  by  evidence  sufficient  to  support  a verdict,  that  the  change 
resulted  from  a delusion  ; that  is  to  say,  that  it  was  without  any 
cause  whatever  in  reason  or  in  fact,  but  rested  wholly  on  things 
imagined.  For  a delusion  is  a creation  of  the  imagination.  It  is 
said  to  be  something  that  springs  up  spontaneously  in  the  mind, 
and  which  rests  upon  no  extrinsic  evidence  of  any  kind.  This 
part  of  the  burden  appellant  has  wholly  failed  to  meet.  Not  a 
single  fact  or  circumstance  that  we  now  recall  indicated  that  testa, 
trix,  however  unreasonable  in  her  prejudices  and  foolish  in  her 
fears  she  may  have  been,  was  under  hallucination  with  respect  to 
the  existence  of  any  fact  that  could  have  contributed  to  any 
change  of  feeling  on  her  part  towards  any  of  her  kindred.  So  far 
as  appears  from  the  evidence,  she  imagined  nothing.  It  is  not 
shown  that  ever  in  conversation — and  she  conversed  frequently, 
and  with  many — she  attributed  to  any  of  them  conduct  which 
rested  only  in  her  imagination.  She  expressed  her  opinion  in  re- 
gard to  them,  her  preference,  her  likes  and  dislikes,  and  even  her 
fears.  But,  as  we  have  said,  these  cannot  be  delusions.  They 
may  result  from  delusions,  but  are  not  identical  with  them.  Her 
extreme  distrust  of  appellant  results  from  an  opinion  with  respect 
to  her  which  may  have  been,  and  doubtless  was,  wholly  unreason- 
able and  unworthy  of  her,  but  it  can  have  no  weight  in  this  in- 
quiry, except  it  be  shown  that  the  opinion  rests  upon  a state  of 
facts  not  real,  but  imagined.  It  is  never  a question  of  soundness 
of  view  in  such  investigations,  but  the  proper  inquiry  always  is 
whether  the  party  imagined  or  conceived  something  to  exist  which 
did  not  in  fact  exist,  and  which  no  rational  person,  in  the  absence 
of  evidence  would  have  believed  to  exist  In  such  case,  as  said  by 
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Cockbcrn,  C.  J.,  in  an  English  case  quoted  in  Taylor  v.  Trich  (165 
Pa  St  592 ; 30  Atl.  1053),  it  is  manifest  that  the  only  way  in 
which  said  unnatural  belief  can  be  accounted  for  is  that  it  is  the 
product  of  mental  disorder.  Two  methods  were  open  to  appellant 
to  establish  her  right  to  an  issue : First,  by  offering  evidence  to 
show  that  the  change  of  feeling  on  the  part  of  the  testatrix  to- 
wards herself  was  based  upon  the  supposed  existence  of  facts 
which  never  existed,  and  which  no  rational  person,  in  the  ab- 
sence of  evidence,  would  have  believed  to  exist ; second,  by  show- 
ing a condition  of  things  surrounding  the  whole  case  which  would 
not  only  be  consistent  with  the  theory  of  delusion,  but  from  which 
the  existence  of  the  delusion  might  reasonably  be  inferred.  Upon 
a careful  consideration  of  the  testimony  submitted,  we  are  of  the 
opinion  that  it  fails  in  both.  A verdict  against  this  will  on  the 
testimony  before  us  could  not  be  sustained.  And  now,  November 
4,  1897,  the  appeal  from  the  register  is  dismissed,  and  an  issue 
refused." 

Per  Curiam.  After  a careful  examination  of  the  testimony  in 
this  case,  we  fail  to  discover  any  evidence  which,  in  our  opinion, 
would  have  justified  a verdict  against  the  will  of  the  testatrix. 
The  testimony  in  support  of  the  mental  capacity  of  the  testatrix 
is  simply  overwhelming.  The  alleged  delusions  which  are  thought 
to  sustain  the  charge  of  testamentary  incapacity  as  to  the  testa- 
trix were  not  delusions  as  to  facts  which  affected,  or  might  affect, 
her  feelings  towards  the  appellant.  We  think  the  opinion  of  the 
learned  court  below  is  an  ample  vindication  of  the  conclusion 
reached  that  an  issue  should  be  refused,  and  we  sustain  the  decree 
of  the  court  for  the  reasons  stated  therein.  Decree  affirmed,  and 
appeal  dismissed,  at  the  cost  of  the  appellant 
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Slingluff  et  al.  vs.  Johns  et  al. 

("Court  of  Appeals  of  Maryland,  March  3,  1898;  87  Md.  273;  89  Atl.  Rep.  872.] 
Construction  of  wills — Designation  of  beneficiaries. 

1.  The  construction  of  every  will  must  l>e  determined  upon  its  own  peculiar 

circumstances  as  they  appear  in  the  will  itself.  And  therefore  it  is  that 
the  mere  fact  that  similar  language  has  been  elsewhere  construed  and  inter- 
preted in  the  light  of  facts  there  disclosed  cannot  be  accepted  as  necessarily 
controlling  in  other  cases. 

2.  The  maxim  that  " the  intention  of  the  testator  when  apparent  on  the  face  of 

a will  must  be  gratified  if  it  be  lawful  to  do  so”  must  always  be  invoked 
when  any  particular  clause  of  the  will  is  obscurely  or  inaptly  expressed. 

8.  The  privilege  of  construing  a will  should  never  be  perverted  into  the  privi- 
lege of  reconstructing  it. 

4.  In  order  to  develop  the  testamentary  intent,  it  is  permissible  for  the  court  to 

construe  the  word  “or”  to  mean  “and.”  And  it  is  also  permissible  to 
change  the  word  “ their"  into  “ my,”  wherever  the  context  is  unintelligi- 
ble without  this  substitution. 

5.  Wherever  it  is  apparent  not  only  that  the  testator  has  used  the  wrong  word 

but  also  what  is  the  right  one,  the  alteration  is  warranted  by  the  estab 
lished  rules  of  construction. 

6.  Generally  where  a devise  or  bequest  is  made  to  a person  and  the  children 

of  another  person,  they  take  per  cajriUi  and  not  per  ttirprt ; but  this  rnodc 
of  construction  will  yield  to  a very  faint  glimpse  of  a different  intention 
on  the  part  of  the  testator. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  city  of  Baltimore. 

Fielder  C.  Slingluff  and  Schmucker  & Whitelock,  for  appellants. 

Wm.  F.  Porter,  for  appellees. 

Pearce,  J. — This  suit  was  instituted  to  procure  a construction 
of  the  following  clause  in  the  will  of  the  late  Rev.  Dr.  Henry  V.  D. 
Johns : 11  Aware  of  the  liability  to  loss  of  their  patrimonial  estates 
by  females  through  injudicious  marriages  or  mismanagement,  I 
hereby  appoint  my  two  eldest  sons  to  act  as  trustees  of  that  portion 
of  my  estate  which  I have  devised  to  my  two  daughters.  This  prop- 
erty I hereby  intrust  to  my  two  eldest  sons,  * * * to  be 

sacredly  kept  and  safely  invested  for  the  sole  and  exclusive  use  of 
my  two  daughters,  Fidelia  and  Lavinia,  and  for  their  children,  if 
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they  marry,  and  have  descendants.  If  they  should  not  marry,  or 
marry,  and  die  without  child  or  children,  my  will  is  that  this  por- 
tion of  my  estate  hereby  intrusted  to  my  sons  for  the  benefit  of 
their  sisters  should,  at  their  death,  revert  to  my  children  who  may 
survive,  or  to  the  descendants  of  their  children,  and  be  equally  di- 
vided between  them."  The  testator  died  in  1859,  leaving  six 
children  surviving  him,  namely,  Dr.  Montgomery  Johns,  Henry 
V.  D.  Johns,  James  Carroll  Johns,  and  Dr.  John  Kensey  Johns, 
and  two  daughters  Fidelia  R Johns  and  Lavinia  M.  Johns. 
Dr.  Montgomery  Johns  died  in  1871,  leaving  children  still 
surviving.  Fidelia  married,  and  died  many  years  ago,  leaving 
no  issue;  and  Lavinia  died  in  October,  1896,  unmarried,  and 
without  issue.  Henry,  James,  and  John  were  all  living  at 
Lavinia's  death,  and  the  question  is  whether  Lavinia’s  share 
now  goes  exclusively  to  the  three  children  of  testator  surviving  at 
her  death,  or  whether  the  children  of  Montgomery,  the  deceased 
son,  take  what  would  have  been  his  share  had  he  survived  Lavinia. 
The  Circuit  Court  of  Baltimore  city  held  that  the  children  of 
Montgomery  are  not  entitled  to  take  his  share,  and  from  that 
decision  this  appeal  is  taken. 

In  reaching  this  conclusion,  exclusive  controlling  effect  was 
given  by  the  Circuit  Court  to  two  well-established  general  rules 
of  construction : First,  that  where  a life  estate  is  created,  and  a 
gift  is  made  over  to  survivors,  the  period  of  survivorship  must  be 
referred  to  the  death  of  the  life  tenant,  or  first  legatee,  and  not  of 
the  testator;  and,  second,  that  where  words  are  used  in  them- 
selves meaningless,  and  which  cannot  be  corrected  by  alteration, 
addition,  or  transposition  upon  any  sound  principle  of  construc- 
tion, they  shall  be  altogether  rejected.  Applying  these  rules,  it 
was  concluded : First,  that  the  words  “ to  my  children  who  may 
survive,”  if  they  stood  alone,  would  clearly  mean  only  those  who 
survived  Lavinia ; and,  second,  that  the  succeeding  words,  “ or  to 
the  descendants  of  their  children,  to  be  equally  divided  between 
them,”  are  meaningless,  without  taking  undue  liberties  by  way  of 
alteration,  and  therefore  cannot  qualify  the  preceding  words,  but 
must  be  rejected  in  construing  the  will,  and  for  this  reason  the 
children  of  Montgomery  must  be  excluded  from  the  bounty  of 
the  testator.  It  is  too  clear  for  controversy  under  the  decision  in 
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Rieff  v.  Strife  (54  Md.  303),  and  other  Maryland  cases,  that,  in 
the  absence  of  the  words  “or  to  the  descendants  of  their  children,” 
etc.,  or  of  any  other  qualifying  words,  only  those  children  of  the 
testator  could  take  who  survived  Lavitiia,  and  it  therefore  only 
remains  for  us  to  determine  whether  this  will  is  to  be  controlled 
by  the  second  rule  applied  by  the  Circuit  Court  in  deciding  the 
case,  and  we  have  given  to  this  question  that  full  and  careful  con- 
sideration which  is  due  not  only  to  the  interest  of  those  concerned, 
but  to  the  recognized  learning  and  ability  of  the  judge  from  whose 
decision  this  appeal  is  taken.  The  construction  of  every  will  must 
be  determined  upon  its  own  peculiar  circumstances  a3  they  appear 
in  the  will  itself,  and  therefore  it  is  that  the  mere  fact  that  similar 
language  has  been  elsewhere  construed  and  interpreted  in  the 
light  of  facts  there  disclosed  cannot  be  accepted  as  necessarily 
controlling  in  other  cases.  The  maxim  that,  “ the  intention  of 
the  testator,  when  apparent  on  the  face  of  the  will,  must  be  grati- 
fied, if  it  be  lawful  to  do  so,”  must  always  be  invoked  when  any 
particular  clause  of  the  will  is  obscurely  or  inaptly  expressed, 
though,  when  so  invoked,  great  care  is  required  that  the  privilege 
of  coustruing  the  will  be  not  perverted  into  the  privilege  of  recon- 
structing it  In  Larmoar  v.  Rich  (71  Md.  369;  18  Atl.  702),  this 
court  expressed  with  much  force  and  clearness  the  manner  and  spirit 
in  which  this  duty  of  construing  a written  instrument  should  be 
approached,  saying : “ Obviously,  the  most  simple  and  natural 
way  to  ascertain  what  a testator  or  grantor’s  intention  was  is  to 
read  what  he  has  written,  because  what  he  has  written  was  de- 
signed by  him  to  express  that  intention.  It  is  true,  there  are 
many  other  rules  of  construction  to  which  resort  is  sometimes 
had.  * * * Generally  speaking,  they  are  not  suffered  to 

defeat  a clearly  manifested  intention.  * * * If  we  lay  aside 

and  put  out  of  view  for  a moment  these  artificial  rules,  and  read 
the  language  of  the  deed  and  will  as  it  would  strike  the  mind  of 
one  unacquainted  with  such  rules,  there  will  be  little,  if  any,  diffi- 
culty in  discovering  with  reasonable  certainty  what  the  testator  or 
grantor  actually  intended  to  do.  This  is  permissible  because  we 
are  seeking  to  discover  what  he  meant,  and  we  must,  therefore, 
put  ourselves  as  nearly  as  possible  in  his  place.  In  Association  v. 
Mackenzie  (85  Md.  136;  36  Atl.  755),  the  court  said:  “When  a 
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written  instrument,  of  whatever  character,  is  brought  before  a 
court  for  adjudication,  the  first  inquiry  must  be  directed  to  its 
meaning.  Until  this  is  ascertained,  every  step  in  the  proceeding 
must  be  futile  and  useless.  * * * No  general  rules  have 

been  devised  which  are  adapted  to  all  cases,  and  it  is  not  possible, 
in  the  nature  of  things,  that  any  can  be  devised.  Courts  must 
ascertain  the  meaning  of  written  instruments  when  it  is  possible 
for  them  to  do  so,  seeking  the  aid  of  all  rational  methods  of  inter- 
pretation.” These  utterances  may  be  properly  repeated  and  em- 
phasized here  as  announcing  the  primary  rule  in  construing  written 
instruments  ; and  it  must  be  borne  in  mind  in  this  connection  that 
“ the  predominant  idea  of  the  testator’s  mind,  when  discovered,  is 
to  be  heeded  as  against  nil  doubtful  and  conflicting  provisions 
which  might  of  themselves  defeat  it,  and  that,  the  general  intent 
and  the  particular  intent  being  inconsistent,  the  latter  must  be 
sacrificed  to  the  former.”  (Schouler,  Wills,  § 476.)  We  think  it 
is  manifest  from  an  analysis  of  the  will  of  Rev.  Dr.  Johns  that  the 
predominant  idea  of  the  testator  was  equality  of  bounty  to  all  his 
family,  and  that,  while  he  selected  and  designated  the  particular 
property  each  member  of  the  family  would  receive,  the  scheme  of 
his  will  was  practically  to  dispose  of  his  estate  as  the  law  would 
have  done  if  he  had  died  intestate.  There  are  numerous  indica- 
tions, we  think,  of  this  purpose:  First  While  disposing  of  a very 
considerable  estate,  ample  to  have  warranted  an  absolute  devise 
or  bequest  to  his  wife,  suitable  to  her  needs  and  social  station, 
had  he  deemed  this  the  proper  mode  of  provision,  he  gives  her 
absolutely  only  his  dwelling,  horses  and  carriage,  all  of  which 
were  specially  appropriate  for  her  personal  use  and  comfort;  and 
then  gives  her,  for  life  only,  one-third  of  the  net  income  of  his 
real  and  personal  estate,  however  devised  or  bequeathed  to  his 
children.  Second.  The  library,  which  is  so  usually  left  intact  to 
such  one  or  more  of  the  children  as  may  be  best  qualified  for  its 
enjoyment,  is  bequeathed  among  all  his  children,  after  their 
mother  had  selected  what  she  wished.  Third.  The  devise  to  his 
two  sons  John  and  Henry  being,  as  he  states,  disprooortioned  to 
the  devises  to  Montgomery  and  James,  he  therefore  required  John 
and  Henry  to  pay  to  Montgomery  and  James  $2,000  to  equalize 
them.  Fourth.  In  his  codicil,  having  concluded  that  he  had  over- 
Vol.  Ill— 2 
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valued  the  lands  devised  to  John  and  Henry,  and  had  underval- 
ued those  devised  to  Montgomery  and  James,  he  revoked  the 
above  legacy  of  $2,000,  because,  as  he  said,  he  was  desirous  of 
doing  impartially  by  all  his  children.  Fifth.  Both  in  the  will  and 
codicil  he  gave  to  his  executors  full  discretionary  power  to  sell 
and  reinvest  “all  such  stocks,  grounds,  rents,  etc.,  as  may  need 
such  change,  with  a view  to  equalize  the  apportionment®,  and  to 
make  just  and  fair  portions  to  each  of  tny  children.''  Finally, 
fearing  the  loss  by  his  daughters  of  their  patrimonial  estates,  he 
made  the  provision  we  are  now  considering,  and  it  seems  to  be 
plain  that  in  this  he  had  a twofold  purpose,  viz.:  First,  to  prevent 
the  wasting  of  their  estates  by  their  husbands,  if  they  should 
marry,  and  the  consequent  disherison  of  their  issue ; and,  second, 
in  the  absence  of  such  issue  of  theirs,  to  prevent  the  diversion  of 
their  estates  from  his  own  family.  We  think  he  intended  these 
portions  of  his  estate  in  any  event  to  go  to  his  descendants,  pref- 
erably to  such  of  his  descendants  as  traced  title  through  his 
daughters,  in  order  to  preserve  that  absolute  equality  of  bounty 
which  we  have  found  to  be  the  predominant  idea  of  his  will ; and, 
in  the  absence  of  issue  of  these  daughters,  then  to  his  other  de- 
scendants, no  matter  what  degree  should  represent  these  descend- 
ants, at  the  daughters'  death.  Though  the  word  “ family  " is  not 
used  in  this  will,  as  in  Taylor  v.  Watson  (35  Md.  519),  yet  the 
idea  of  the  family,  we  think,  pervades  and  permeates  the  four 
corners  of  the  will.  Here,  as  there,  he  had  no  idea  of  distinguish- 
ing between  his  sons  living  at  the  death  of  Fidelia  and  Lavinia 
and  the  issue  of  his  sons  then  deceased,  all  of  whom  were  equally 
dear  to  him,  and  equally  objects  of  his  bounty,  “ which  he  designed 
should  flow  in  the  broadest  stream  among  his  descendants.” 
Under  the  rule  applied  in  the  court  below,  if  Montgomery,  Henry 
and  James  had  all  died  before  either  Fidelia  or  Lavinia,  each  leav- 
ing issue,  and  John  alone  had  survived  Fidelia  and  Lavinia,  but 
without  issue,  the  whole  estate  of  Lavinia,  and  the  half  of  Fidelia's 
estate,  would  have  gone  to  John,  and  would  have  been  subjected 
to  such  alienation  by  deed  or  will  as  he  might  choose,  to  the  ex- 
clusion of  every  other  descendant  of  the  testator.  Is  it  rational  to 
conclude,  in  view  of  the  general  intent  which  we  have  found,  that 
he  designed  such  a result  as  this?  And,  if  not,  could  that  result 
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be  properly  allowed  by  segregating,  in  the  construction  of  this 
will,  the  first  clause  we  are  considering,  and  by  rejecting  altogether 
the  second  clause,  instead  of  giving  effect  to  the  general  intent  by 
alteration  of  this  second  clause,  not  by  indulging  in  imagination 
or  conjecture,  but  as  the  result  of  a thorough  and  rational  analysis 
of  the  whole  will,  thus  avoiding  the  defeat  of  the  predominant 
idea  of  the  will,  through  the  rigid  application  of  a rule  of  last 
resort  to  a single  doubtful  clause.  The  learned  judge  who  decided 
this  case  in  the  Circuit  Court  held  that  a construction  to  admit  the 
children  of  Montgomery  Johns  to  a share  of  this  fund  could  not 
be  made  without  doing  great  violence  to  the  language  of  the  will, 
and  that  no  such  plain,  unequivocal,  and  overruling  intent  of  the 
testator  appeared  as  would  warrant  the  change  of  language  neces- 
sary to  this  end,  and  that  the  intent  suggested  in  fact  rested  upon 
nothing  except  the  general  idea  (altogether  apart  from  the  words 
of  the  will)  that  a testator  would  naturally  desire  the  descendants 
of  a deceased  child  to  take  the  share  of  their  parent  We  have 
said,  however,  that,  in  our  opinion,  there  does  appear  from  the 
whole  scheme  of  the  will,  and  from  its  very  words,  a predominant 
intent  to  establish  absolute  equality  of  distribution  among  the 
testator's  descendants.  And  this  conclusion  is  reached  by  apply- 
ing the  principle  so  clearly  and  happily  expressed  in  Rhodes  v. 
Rhodes  (7  App.  Cas.  206),  where  the  words  of  a clause  creating 
certain  interests,  literally  taken,  expressed  an  intention  to  post- 
pone vesting  until  after  the  death  of  Mrs.  Rhodes,  while  other 
parts  of  the  will  seemed  to  indicate  an  intention  that  they  should 
vest  immediately  on  the  testator's  death  ; Lord  Blackburn  say- 
ing: “It  seems  impossible  to  answer  this  question  without  exam- 
ing  the  whole  will  at  perhaps  tedious  length,  for  every  indication 
of  intention  that  these  interests  should  vest  adds  greatly  to  those 
that  go  before  or  come  after.  The  force  of  the  whole  of  such  in- 
dications, taken  together,  is  far  greater  than  the  sum  of  the  forces 
of  each  taken  separately." 

We  shall  now  endeavor  to  show  that  as  great,  if  not  greater,  vio- 
lence is  done  to  the  language  of  this  will  by  the  rejection  of  the  clause 
under  consideration  as  will  be  done  by  so  altering  its  language  a3 
to  carry  out  what  we  have  said  is  the  predominant  idea  of  the  tes- 
tator. All  that  is  necessary  for  this  purpose  is  that  the  word  “ or’’ 
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be  construed  “ and  ” and  tbe  word  “ their  ” be  changed  into  “ my.” 
The  construing  of  “or”  as  “and"  and  the  converse,  both  in  wills 
and  deeds,  is  freely  admitted  by  courts  whenever  it  is  held  to  be 
unequivocally  clear  that  the  true  general  intent  will  thereby  be 
given  effect;  and,  if  we  are  correct  in  our  analysis  of  this  will,  the 
change  of  “or”  into  “ and " becomes  an  imperative  duty.  To 
change  the  word  “ their”  into  “ my  ” is,  however,  a stronger  meas- 
ure, a higher  exercise  of  judicial  authority,  and  can  only  be  justi- 
fied by  a clear  explanatory  context,  as  we  think  is  here  found. 
“ Wherever  it  is  apparent,  not  only  that  the  testator  has  used  the 
wrong  word,  but  also  what  is  the  right  one,  the  alteration  is  war- 
ranted by  the  established  rules  of  construction.”  (1  Jarm.  Wills 
[6th  ed.]  604).  And  this  author  cites  the  case  of  Doe  v.  Gallini  (6 
Barn  & Adol.  621),  in  which  the  word  “all”  was  changed  into 
“any,”  and  the  words  “ without  issue  ” were  read  “ leaving  issue," 
in  order  to  render  the  language  of  the  will  sensible,  and  consistent 
with  the  context  In  Keith  v.  Perry  (1  Desaus.  Eq.  353),  there 
was  a bequest  to  a daughter  Mary  for  life,  and  at  her  death  to  the 
heirs  of  her  bod)',  and  to  their  heirs  forever.  There  was  also  a be- 
quest to  another  daughter,  Susanna,  for  life,  and  at  her  death  to 
the  heirs  of  her  body,  and  to  her  heirs  or  assigns  forever;  and  the 
able  Chancery  Court  of  South  Carolina  determined  that  the  last 
“ her  ” should  be  construed  “ their.”  In  Association  v.  Mackenzie 
(supra),  the  court  has  collected  a number  of  cases  showing  “how 
readily  the  courts  will  brush  aside  the  language  of  an  instrument 
when  it  stands  in  the  way  of  its  meaning.”  The  principle  on 
which  all  these  cases  are  placed  is  “ that  the  court  is  bound  to  as- 
certain, whenever  it  is  possible,  the  true  meaning  of  the  paper, 
even  in  direct  opposition  to  the  terms  employed."  In  the  recent 
case  of  Ruckle  v.  Grafflin  (in  this  court;  not  yet  officially  reported), 
(39  Atl.  624),  the  question  was  whether  land  passed  under  the  re- 
siduary clause  of  the  will,  being  designated  therein  merely  by  the 
word  “effects”;  and  it  was  held  that  the  inquiry  was  not  into  the 
accurate  or  technical  meaning  of  the  word,  but  into  the  intention 
which  the  testator  had  in  using  it,  and  that,  as  the  testatrix  had 
by  previous  clauses  disposed  of  both  real  and  personal  estates,  and 
in  the  residuary  clause  had  disposed  of  “all  the  remainder  of  my 
effects,”  it  was  clear  that  she  used  the  word  “effects”  indiscrimi- 
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nutely  for  1‘ real  and  personal  estate,-’  and  for  this  reason  the  land 
passed.  In  the  present  case,  if  the  testator  had  stopped  with  the 
words  “ my  children  who  may  survive,”  it  would  have  been  clear, 
conceding,  as  we  do,  that  the  survivorship  is  referable  to  the  death 
of  Lavinia,  that  the  children  of  Montgomery  could  not  take  any 
part  of  Lavinia’s  share.  But  he  did  not  stop  here.  He  added 
(construing  “ or”  “and  ”)  “ and  the  descendants  of  their  children, 
to  be  equally  divided  between  them.”  This  whole  clause  cannot 
be  clerical  error,  an  insertion  by  the  draftsman  without  the  direc- 
tion or  sanction  of  the  testator.  It  was  designed  to  mean  some- 
thing, and,  however  obscure  by  itself,  or  inaptly  expressed,  it 
undeniably  declares  an  intention  that  the  estate  in  question  should 
not  go  exclusively  to  the  children  of  the  testator  who  survived  his 
daughters.  Taken  literally,  it  would  admit  to  participation  with 
a surviving  child  the  grandchildren  of  a deceased  child,  but  would 
exclude  the  children  of  another  deceased  child.  Can  any  natural 
ground  be  assigned  for  such  admission  and  such  exclusion  in  one 
breath,  and  can  it  be  reconciled  by  any  ingenuity  with  the  other 
provisions  of  this  otherwise  just,  consistent,  and  harmonious  instru- 
ment? The  astute  counsel  of  the  appellees  evidently  felt  the 
necessity  of  diverting  attention  from  this  difficulty  when  they  sug- 
gested that  “ descendants  of  their  children  ” meant  descendants  of 
Fidelia’s  and  Lavinia’s  children ; but  this  would  defeat  the  interest 
of  Fidelia’s  and  Lavinia's  children,  if  they  had  left  both  children 
and  grandchildren,  and  would  thus  contravene  the  clear  intent  that 
their  children  should  take  “ if  they  should  marry  and  have  de- 
scendants.” This  construction  also  wholly  ignores  the  significant 
use  of  the  word  “revert,”  which  indicates  that  the  estate  was  to  go 
back  from  Fidelia  to  collaterals,  and  not  down  in  the  direct  line 
to  their  descendants  in  any  degree,  the  whole  contingency  there 
contemplated  being  total  failure  of  issue  of  Fidelia  and  Lavinia. 
If,  then,  it  cannot  mean,  for  the  reasons  we  have  stated  (reasons 
which  the  Circuit  Court  found  sufficiently  strong  to  warrant  the 
rejection  of  the  whole  clause),  the  grandchild  of  a deceased  child 
of  a testator,  nor  the  grandchildren  of  Fidelia  and  Lavinia,  whose 
descendants  can  it  mean  but  those  of  his  own  deceased  children? 
To  reject  these  words  altogether  is  certainly  to  do  violence  to  the 
language  of  the  will,  and  defeats  what  we  regard  as  the  manifest 
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general  intent  of  the  testator,  while  the  alterations  proposed  do 
less  violence  to  the  language,  and  are  made  in  accordance  with  the 
intent  we  have  found  to  be  reasonably  apparent.  In  the  case  of 
Turner  v.  Withers  (23  Md.  40),  relied  on  by  the  appellees  as  deci- 
sive of  this  case,  there  were  no  qualifying  words  as  in  this  case.  So 
with  the  case  of  Hill  v.  Banks  (45  N.  II.  273),  also  relied  on,  in 
which  the  court  said:  “ This,  we  think,  is  the  rule  when  the  be- 
quest is  in  these  terms,  and  nothing  more,  subject,  of  course,  to  be 
controlled  by  a manifestation  in  the  will  of  a different  intention;” 
and  in  Demill  v.  Reid  (71  Md.  192;  17  Atl.  1014),  Judge  Miller 
cited  the  New  Hampshire  case  above,  emphasizing  the  qualifica- 
tion equally  with  the  rule.  Having  construed  “ or  ” as  “and,” 
the  devise  cannot  be  substitutional,  in  the  sense  held  by  the  Cir- 
cuit Court,  viz.:  that  the  descendants  of  the  testator's  grandchil- 
dren are  substituted  only  upon  failure  of  all  testator's  children; 
and  when  “their”  is  changed  into  “ my,”  upon  the  views  and 
authorities  we  have  stated,  all  difficulty  as  to  whether  the  distribu- 
tion is  to  be  per  stirpes  or  per  capita  vanishes,  since  it  is  then  plain 
that  the  descendants  of  testator's  children  represent  the  deceased 
parent,  and  necessarily  take  per  stirpes  (or  by  representation). 
They  take,  under  the  altered  language  of  the  will,  by  virtue  of  the 
reverting  directed  by  the  testator  to  his  children  then  surviving, 
and  to  the  descendants  of  his  (my)  children  ; and  the  words,  “ to 
be  equally  divided  among  them,”  being  properly  referred  to  this 
reverting,  imply  an  equal  division,  not  between  the  individuals 
who  take,  but  between  the  respective  stocks  that  take,  viz.,  the 
surviving  children  and  the  deceased  children.  In  Jarm.  Wills  (p. 
1051),  it  is  said  that  generally,  where  a devise  or  bequest  is  made 
to  a person  and  the  children  of  another  person,  they  take  per 
capita , and  not  per  stirpes,  but  that  this  mode  of  construction  will 
yield  to  a very  faint  glimpse  of  a different  intention  in  the  con- 
text: and  he  cites  in  support  of  this  text  Alder  v.  Beall  (11  Gill 
& J.  123),  which  fully  sustains  him,  as  does  the  later  case  of  Lever- 
ing v.  Levering  (14  Md.  38).  The  statement  of  Jarman  is  also 
recognized  in  Brittain  v.  Carson  (46  Md.  186),  though  the  general 
rule  was  there  applied,  only  because  there  was  nothing  in  that 
will  to  show  that  the  grandchildren  were  to  take  by  representation. 
It  follows  from  what  we  have  said  that  the  decree  must  be  re- 
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versed,  and  the  cause  remanded  for  the  purpose  of  having  the 
principles  of  this  opinion  carried  into  effect.  Decree  reversed,  and 
cause  remanded,  the  costs  above  and  below  to  be  paid  out  of  the 
estate. 


Jones  vs.  Port  Huron  Engine  & Thresher  Co.  et  al. 

[Supreme  Court  of  Illinois,  February  14, 1898;  171  111.  502;  49  N.  E.  Rep.  700.] 

Devise — Restraints  on  alienation — Base  or  determinable 

fee. 

1.  It  Is  an  inherent  characteristic  of  a base  or  determinable  fee,  that  it  is  al- 

ways menaced  with  the  possibility  of  extinction  upon  the  happening  of  an 
uncertain  event. 

2.  Similarly,  it  is  an  inherent  characteristic  of  an  estate  in  fee  simple,  that  any 

condition  clogging  the  free  alienation  of  the  estate  is  repugnant  to  the  fee 
granted  and  consequently  void. 

8.  Any  restriction,  whether  by  way  of  condition  or  devise  over  or  against 
alienution  although  for  a limited  time,  when  applied  to  a fee  simple  is  void 
as  being  repugnant  to  the  estate  granted. 

Appeal  from  an  order  of  the  Probate  Court  entered  at  a term 
held  in  and  for  the  county  of  McLean. 

Hon.  R A.  Russell,  Presiding  Judge. 

Tipton  <i  Tipton,  for  appellant. 

Henry  D.  Spencer,  for  appellees. 

Wilkin,  J. — This  is  an  appeal  from  an  order  and  decree  of  the 
County  Court  of  McLean  county  in  the  matter  of  the  estate  of  ap- 
pellant, assigned  by  him  to  F.  M.  Jones,  assignee,  under  the  gene- 
ral assignment  law  of  this  state.  On  the  20th  day  of  June,  1897, 
appellant  made  a general  assignment  for  the  benefit  of  his  credit- 
ors, but  did  not  include  in  his  schedule  of  property  certain  real 
estate  which  it  is  contended  should  have  been  included.  On  peti 
tion  of  certain  creditors,  who  are  the  appellees  herein,  a decrei 
was  rendered  by  the  court  below  in  effect  declaring  the  real  estat* 
in  question  to  be  the  absolute  property  of  Ward  B.  Jones,  and 
ordering  it  to  be  included  in  the  schedule  of  his  assets. 
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It  i3  conceded  that  whatever  interest  the  assignor  had  in  the 
property  at  the  time  of  the  assignment  was  derived  as  devisee 
under  the  will  of  his  father,  Nelson  Jones.  The  second  and  tenth 
clauses  of  the  will  affect  this  property,  and  are  as  follows : “ Sec- 
ond. I give,  devise,  and  bequeath  to  my  son  Ward  B.  Jones  the 
following  described  real  estate,  to  wit  (describing  it);  said  Ward 
B.  Jones  to  have  and  to  hold  said  lands  in  fee  simple,  subject  to 
the  limitations  and  restrictions  hereinafter  in  this  will  contained.” 
“Tenth.  I will  and  direct  that  said  real  estate  above  described, 
given  to  my  said  five  children,  and  each  and  every  piece  and  par- 
cel thereof,  shall  be  taken  and  held  by  my  said  children,  respect- 
ively, without  any  power  to  sell  or  mortgage  or  create  any  liens 
upon  the  same,  or  any  part  thereof,  for  the  period  of  thirty  years 
after  my  decease ; and  I hereby  prohibit  any  such  sale  or  sales, 
mortgaging  or  creating  any  lien  or  liens  on  said  lands,  for  said 
period  of  thirty  years  after  my  death,  and  no  judgment  or  decree 
of  any  court  of  law  or  equity  against  my  said  children  shall,  within 
said  period  of  thirty  years  after  my  decease,  be  a lien  on  any  of 
said  lands,  or  any  piece  or  parcel  thereof,  nor  shall  said  lands,  or 
any  part  or  parcel  thereof,  be  subject  to  levy  or  sale  under  a writ 
of  execution  or  attachment  against  any  or  either  of  my  said 
children  for  said  period  of  thirty  years  after  my  decease,  but  in 
case  of  death  of  any  one  of  my  said  children  within  the  period  of 
nine  years  after  my  decease,  then,  and  in  that  case  only,  the  lands 
herein  willed  to  said  deceased  child  may  be  sold  or  mortgaged  or 
become  subject  to  a lien  at  and  after  the  expiration  of  twenty-one 
years  from  the  death  of  such  child,  but  not  before.” 

Both  parties  concede  that  the  only  question  presented  here  is, 
what  effect  have  the  provisions  of  clause  10  upon  the  devise  con- 
tained in  clause  2?  It  is  admitted  that  the  estate  devised  to  ap- 
pellant was  a fee,  but  his  counsel  contend  that  it  was  a base  or 
determinable  fee.  This  position  is  untenable.  In  a base  or  de- 
terminable fee  there  is  always  a possibility  of  the  determination  of 
the  fee  upon  the  happening  of  an  uncertain  event  (1  Broom  & H. 
Comm.  551.)  Here  there  is  in  express  terms  a grant  in  fee  simple 
— an  immediate  vesting  of  title, — with  no  condition  subsequent 
or  limitation  over  to  defeat  the  estate  of  appellant  An  attempt 
is  made  to  grant  an  absolute  fee-simple  estate,  and  by  subsequent 
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apt  words  to  prevent  certain  consequences  of  the  ownership  of 
property  from  attaching  thereto.  This,  we  think,  upon  principle 
and  the  abundant  weight  of  authority,  cannot  be  done.  In  a de- 
vise of  land  in  fee  simple  a condition  against  all  alienation  is  void, 
because  repugnant  to  the  estate  devised.  ( Potter  v.  Couch , 141  U. 
S.  315;  11  Sup.  Ct.  1005;  Litt.  Ten.  par.  360;  Co.  Litt.  206b, 
223a ; 4 Kent  Com.  131 ; McDonogh  v.  Murdoch,  15  How.  367.) 
A restriction,  whether  by  way  of  condition  or  of  devise  over  or 
against  alienation,  although  for  a limited  time,  of  an  estate  in  fee, 
is  likewise  void,  as  repugnant  to  the  estate  devised  to  the  first 
taker,  by  depriving  him,  during  that  time,  of  the  inherent  power 
of  alienation.  (Steib  v.  Whitehead,  111  111.  251;  Potter  v.  Couch, 
141  U.  S.  315;  11  Sup.  Ct  1005;  Roosvelt  v.  Thurman,  1 Johns. 
Ch.  220;  Mandlebaum  v.  McDonell , 29  Mich.  77;  Anderson  v. 
Cary,  36  Ohio  St  506 ; Norris  v.  Ilertsley,  27  Cal.  439 ; Bank  v. 
Davis,  21  Pick.  42 ; 13  Am.  & Eng.  Enc.  Law,  794.)  We  find  no 
exceptions  to  this  rule.  There  is  some  conflict  in  the  decisions  of 
courts  applying  the  rule  to  life  estates  ( Nichols  v.  Eaton,  91  U.  S. 
725),  but  as  to  estates  in  fee  simple  they  are  uniform.  From  the 
weight  of  authority  we  must  hold  that  the  restrictions  contained 
in  clause  10  of  the  will  are  repugnant  to  the  fee  granted  in  clause 
2 thereof,  and  the  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


In  re  Reynolds. 

[Supreme  Court  of  Rhode  Island,  March  18,  1898;  20  R.  I.  26;  39  Atl.  Rep. 

896.] 

Construction  of  wills — Significance  of  the  word  “ chil- 
dren ” IN  A DEVISE. 

1.  The  word  " children  ” as  ordinarily  used  in  wills  means  “ immediate  de- 
scendants,” or  those  of  the  first  generation.  It  does  not  include  grand- 
children or  more  remote  issue  unless  it  is  necessary  to  give  it  that  meaning 
in  order  to  effect  the  testamentary  intention,  or  unless  tlic  testator  has 
shown  by  other  language  in  ills  will  that  he  does  not  use  the  word  in  its 
ordinary  sense,  but  intends  it  to  have  a more  extended  signification. 

Vol.HI— 8 


Digitized  by  Google 


18 


PROBATE  REPORTS  AXXOTATED. 


2.  A devise  of  certain  real  estate  for  life  to  a son  with  remainder  over  to  his 
children  will  result  in  un  absolute  fee  being  vested  in  the  son  where  the 
children  all  die  before  him.  if  it  appears  that  by  the  will  of  the  ancestor, 
the  son  was  given  the  residuary  estate. 

Action"  grounded  on  facta  submitted  for  the  opinion  of  the 
court 

Dexter  B.  Potter , for  petitioner. 

Warren  II'.  Chase,  for  respondents. 

Mattesox,  C.  J. — This  is  a case  stated  for  the  opinion  of  the 
court  Isaac  Reynolds,  of  North  Kingstown,  died  January  11,  1864, 
leaving  a last  will  and  testament,  dated  April  16,  1853,  which  was 
duly  admitted  to  probate  February  8,  1864.  The  fourth  clause  of 
this  will  gives  the  testator's  wharf  estate  to  his  son,  Stephen  D. 
Reynolds,  during  his  natural  life,  and  the  fifth  clause  dis|X)ses  of 
the  remainder  in  said  wharf  estate  as  follows  : “After  the  decease  of 
my  said  son,  Stephen  I).  Reynolds,  I give  and  devise  to  his  chil- 
dren living  at  his  decease  all  my  wharf  estate,  with  all  the  buildings 
and  improvements  thereon,  to  them,  their  heirs  and  assigns  for- 
ever, to  be  equally  divided  between  them.’’  The  fourth  clause  of 
the  will  also  bequeathed  the  interest,  incoine,  and  dividends  of  cer- 
tain bank  stocks  named  therein  to  the  said  Stephen  D.  Reynolds 
during  his  natural  life.  The  fifth  clause  disposes  of  these  bank 
stocks,  on  the  decease  of  said  Stephen,  as  follows : “ I also 

give  and  bequeath,  after  the  decease  of  my  said  son,  unto  all  his 
children  then  living,  to  be  equally  divided  between  them,  the  fol- 
lowing bank  stocks," — specifying  the  same  shares  enumerated  in 
the  fourth  clause.  By  the  sixth  clause  of  the  will  the  testator 
gives  all  the  residue  of  his  estate,  both  real  and  personal,  to  his 
said  son,  Stephen  D.  Reynolds,  his  heirs  and  assigns  forever.  At 
the  date  of  the  will,  April  16,  1853,  the  testator  had  a daughter, 
who  is  still  living,  but  is  not  interested  in  the  questions  presented 
for  our  opinion,  and  a son,  the  said  Stephen,  who  then  had  two 
children, — a son,  Albert  F.  Reynolds,  and  a daughter,  Sarah  E. 
Straight  Albert  died  December  3,  1862,  before  the  testator,  leav- 
ing a daughter,  Lydia  W.  Reynolds.  Sarah  died  April  8,  1864, 
after  the  testator,  leaving  two  sons,  Stephen  It.  Straight  and  Eras- 
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tus  H.  Straight,  and  one  daughter,  Clara  M.  Straight.  Stephen  D. 
Reynolds  died  September  28,  1896,  leaving  no  children,  but  leav- 
ing the  grandchildren  named  above  as  his  only  issue,  and  also  leav- 
ing a widow,  Annie  C.  Reynolds,  and  a last  will  and  testamfcnt,  in 
which  he  bequeathed  the  bank  stock  in  question  to  his  widow.  The 
questions  submitted  for  our  opinion  are:  (1)  What  is  the  true 
meaning  of  the  word  “ children,"  as  used  in  the  fifth  clause  of  the 
will,  with  reference  to  the  remainder  in  said  real  estate  and  to  said 
shares  of  bank  stock?  Is  it  equivalent  to  the  word  “ issue  ” or  to 
the  word  “ descendants,’’  or  does  it  mean  children  of  the  first  degree 
only?  (2)  Did  Stephen  D.  Reynolds  ever  have  more  than  a life 
estate  in  said  real  estate,  or  was  he,  at  the  time  of  his  death,  by  vir- 
tue of  the  residuary  clause  of  said  will,  seized  therein  in  fee  sim- 
ple, thus  entitling  his  widow,  Annie  C.  Reynolds,  to  dower  therein  ? 
(3)  Had  said  Stephen  D.  Reynolds,  at  the  time  of  his  death,  title  to 
said  bank  stock,  so  that  he  could  bequeath  the  same  to  said  Annie 
C.  Reynolds  in  his  will,  or  was  the  title  thereto  in  the  grandchil- 
dren of  said  Stephen  ? The  word  “ children,"  as  ordinarily  used  in 
a will,  means  immediate  descendants,  i.  e.,  of  the  first  generation. 
It  does  not  include  grandchildren  or  more  remote  issue  unless  it  is 
necessary  to  give  it  that  meaning  in  order  to  give  effect  to  the  will, 
or  unless  the  testator  hns  shown  by  other  language  in  his  will  that 
he  does  not  use  the  word  in  its  ordinary  sense,  but  intends  it  to 
have  a more  extended  signification.  ( Williams  v.  Knight,  18  R I. 
336;  27  AtL  210,  and  cases  cited.)  It  is  unnecessary  to  give  the 
word  “children”  any  other  than  its  ordinary  signification  to  give 
effect  to  the  will  in  the  present  instance,  and  we  see  nothing  in  it 
to  indicate  any  intention  of  the  testator  to  use  the  word  in  a more 
extended  sense.  The  effect  of  the  fifth  clause  is  to  create  a contin- 
gent remainder  in  the  real  estate,  and  a contingent  gift  of  the  bank 
stock,  on  the  decease  of  the  life  tenant,  in  and  to  his  children  liv- 
ing at  that  time.  The  language  is  too  clear  to  leave  room  for  con- 
struction. Our  opinion  is,  therefore,  that  the  word  “children,”  as 
used  in  the  fifth  clause  of  the  will,  means  children  of  the  first  gen- 
eration, and  that  it  does  not  have  the  more  extended  meaning  of 
the  word  “issue”  or  the  word  “descendants."  The  contingent 
remainder  in  the  real  estate  and  contingent  gift  of  the  bank  stock, 
on  the  determination  of  the  life  estate  of  Stephen  D.  Reynolds, 
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having  lapsed  by  the  death  of  his  children,  Albert  F.  Reynolds 
and  Sarah  E.  Straight,  during  his  lifetime,  and  there  having  been 
no  gift  over  of  the  real  estate  and  bank  stock,  we  are  of  the  opin- 
ion that  these  passed  under  the  residuary  clause,  to  the  said  Stephen 
D.  Reynolds.  ( Peckhnm  v.  Xewlon,  15  R.  I.  324;  4 Atl.  758.)  It 
follows  that  the  said  Stephen,  on  the  death  of  the  latter  of  his  two 
children,  became  seized  in  fee  of  said  real  estate,  and  that  his  widow, 
• Annie  C.  Reynolds,  is  entitled  to  her  dower  therein.  For  the  same 
reason  we  are  of  the  opinion  that  the  said  Stephen  D.  Reynolds, 
at  his  decease,  also  had  title  to  said  bank  stocks,  so  that  he  could 
bequeath  the  same  to  his  widow,  said  Annie  C.  Reynolds. 


Note-SIGNIFICANCE  OF  THE  WORD  '*  CHILDREN"  IN  A DEVISE. 

(a)  Primary  signification  of  the  word  ” children." 

(b)  Frequently  used  as  synonymous  with  “ heirs." 

(c)  Views  of  Story,  Kent,  Jarman  and  ltcdflcld. 

(d)  Doca  not  iucludo  " grandchildreu.” 

(e)  Descendants  arc  not  necessarily  '•children.” 

(f)  Term  Includes  only  legitimate  children. 

(g)  Includes  also  children  by  adoption. 

(h)  Statement  of  a general  rule. 

(i)  When  the  word  " Issue  ” implies  children  only. 

(j)  Word  •'  issue  ” may  denote  “ children”  or  " descendants. ” 

(k)  A Pennsylvania  case  examined — other  authorities. 

(l)  The  word  “children”  is  regarded  as  a word  of  purchase  and  not  of  limita- 

tion. 

The  frequency  with  which  our  courts  are  called  upon  to  place  a construc- 
tion upon  the  word  “children  ” only  emphasizes  the  necessity  of  taking  advan- 
tage of  t he  foregoing  case  as  a means  for  developing  the  present  state  of  our 
authorities  with  reference  to  this  term. 

(a)  Primnry  signification  of  the  word  “children.” — It  is  a general  rule 
that  the  word  “children  ” must  be  understood,  in  wills,  in  its  primary  sense 
and  simple  signification,  when  that  can  be  done,  and  always  when  there  are 
any  persons  in  existence  at  the  date  of  the  will,  or  before  the  devise  or  legacy 
takes  effect,  answering  such  meaning  of  the  term.  Where  the  term  has  re- 
ceived a larger  ami  more  extensive  construction,  as  synonymous  with  “ issue,” 
it  has  generally  been  based  upon  something  iu  the  will,  unless  it  resulted,  as 
just  intimated,  from  the  fact  that  there  were  no  children  in  existence.  The 
rule  is  well  stated  thus  in  Mowatt  v.  C’arow  (7  Pa.  328):  “The  word ‘children,’ 
in  common  parlance,  docs  not  include  grandchildren,  or  any  others  than  the 
immediate  descendants  iu  the  first  degree  of  the  persons  uamed  as  the  ances- 
tor. But  it  may  include  them  where  it  appears  there  were  no  persons  in  exist- 
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ence  who  would  answer  to  the  description  of  children,  in  the  primary  sense 
of  the  word,  at  the  time  of  making  the  will;  or  where  there  could  not  be  any 
such  at  the  time  or  in  the  event  contemplated  by  the  testator;  or  where  the 
testator  has  clearly  shown,  by  the  use  of  other  words,  that  he  used  the  word 
‘ children  ’ as  synonymous  with  descendants,  or  issue,  or  to  designate  or  in- 
clude illegitimate  offspring,  grandchildren  or  stepchildren."  (See,  also,  Feit’s 
Exrs.  v.  Vanatta,  21  N.  J.  Eq.  84;  Reeves  v.  Brymer,  4 Ves.  698;  Magaw  v. 
Field,  48  N.  Y.  668.) 

(b)  Frequently  used  as  synonymous  with  “heirs." — In  construing  a 
legacy  devise,  it  is  well  to  remember  that  the  word  “ children  ” is  frequently 
used  synonymously  with  heirs,  and  is  a word  of  purchase,  and  not  of  limita- 
tion. Thus,  under  a devise  to  a daughter  “ for  the  support  of  herself  and  her 
children,"  the  daughter  takes  au  absolute  fee  simple.  (Iu  re  Cressler’s  Estate, 
161  Pa.  St.  427;  Estate  of  Utz,  48  Cal.  200;  Beacroft  v.  Strawn,  67  111.  28; 
Hatfield  v.  Sohier,  114  Mass.  48;  Fales  v.  Currier,  55  N.  II.  398;  Stokes  v. 
Tilley,  9 N.  J.  Eq.  130;  Cochrane  v.  Schell,  140  N.  Y.  516;  Guthrie’s  Appeal, 
37  Pa.  St.  9;  Moon  v.  Stone's  Ex'r,  19  Grntt.  130;  Bowers  v.  Bowers.  4 Heisk 
[Tenn  ] 293;  Chrystie  v.  Pliyfc,  19  N.  Y.  844;  Stump  v.  Jordan,  54  Md.  619; 
Halstead  v.  Hall,  60  id.  209;  8 Am.  Prob.  Rep.  462.)  Indeed  the  proposition  is 
well  established  that  the  word  will  be  construed  as  a limitation  only,  when  it 
is  absolutely  necessary  to  resort  to  such  a construction  in  order  to  effectuate 
the  testamentary  intent.  (Dunn  v.  Davis,  12  Ala.  135.)  And  even  in  those 
jurisdictions,  where  the  rule  in  Shelley's  case  is  still  enforced,  a bequest  to  one 
for  life,  and  at  his  death  to  his  children,  passes  only  an  estate  for  life,  in  the 
first  taker,  while  the  children  may  claim  a vested  remainder.  (Beacroft  v. 
Strawn,  67  111.  28.) 

(c)  Views  of  Story.  Kent,  Jarman  and  Redfleld.— As  Judge  Stout  said 
in  the  case  of  Parkman  v.  Bowdoln  (1  Summ.  368),  where  he  reviews  a num- 
ber of  authorities  from  an  early  date:  "Although,  in  its  primary  sense,  the 
word  ‘ children ' is  a dcscriptio  pertonarum  who  are  to  take,  there  is  not  the 
slightest  difficulty  in  giving  it  the  other  sense,  when  the  structure  of  the  devise 
requires  it.” 

Chancellor  Hunt  says,  In  his  Commentaries  (vol.  4,  p.  419n):  “Children,  as 
well  as  issue,  may  stand,  in  a collective  sense,  for  grandchildren,  where  the 
justice  or  reason  of  the  case  requires  it."  The  word  “children"  is  a flexible 
expression,  and  we  think  that  meaning  should  be  preferred,  when  the  reason 
of  tlie  thing  sustains  it,  which  permils  the  children  of  a deceased  child  to  in- 
herit. (1  Jarman  on  Wills  404;  Earl  of  Tyrone  v.  Marquis  of  Waterford,  1 
De  Gex,  F.  & J.  613;  Hodges  v.  Middleton.  2 Doug.  481;  Doe  v.  Webber,  1 
Bnrn.  & Aid.  718;  Prowitt  v.  Rodman,  37  N.  Y.  42;  Scott  v.  Guernsey,  48  id. 
106;  Low  v.  Harmony.  72  id.  408.) 

In  determining,  in  a given  case,  the  meaning  to  be  attached  to  the  expres- 
sion in  a will  of  “ children,"  we  may  resort  to  the  context  to  see  if  the  testator 
has,  by  his  use  of  language,  or  by  other  provisions  of  the  will,  made  it  a flex- 
ible term,  or  whether  its  primary  meaning  attaches  strictly. 

(d)  Does  not  include  ‘ grandchildren.”— A learned  judge  has  well  said: 
“I  never  knew  an  instance  where  there  were  children  to  answer  the  proper  de- 
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scription.  that  grandchildren  were  permitted  to  share  along  with  them,  al- 
though where  there  is  a total  want  of  children,  grandchildren  have  been  let 
in  under  a liberal  construction  of  the  word.”  (Earl  of  Oxford  v.  Churchill, 

3 Ves.  & B.  59.  See.  also,  Mowatt  v.  C'arow,  7 Paige,  338;  4 L.  Erl.  175;  82 
Am.  Dec.  641;  Palmer  v.  Horn,  84  N.  Y.  521.) 

A power  to  appoint  to  ‘'children"  will  not  ordinarily  include  grandchildren. 
That  is  well  settled.  (Sugdcn  v.  Powers,  8th  Eng.  Ed.  664,  et  tey. ; 4 Kent, 
Comm.  *345:  Adams  v.  Law,  58  U.  S.  17  How.  417,  15  L.  ed.  149.) 

Iu  2 Jarman  on  Wills  (p.  690),  it  is  said:  “ The  legal  construction  of  the 
word  ‘children'  accords  with  its  popular  signification;  namely,  as  designating 
the  immediate  offspring;  for,  in  all  cases  iu  which  it  has  been  extended  to  a 
wider  range  of  objects,  it  was  used  synonymously  with  a word  of  larger  im- 
port, as  issue.  It  has  sometimes  been  asserted,  however,  that  a gift  to  children 
extends  to  grandchildren,  where  there  Is  no  child.”  And  iu  2 Redfield  on  the 
Law  of  Wills  (2d  ed.  p.  15),  it  is  said:  “The  word  'children,'  as  well  as  all 
other  similar  descriptive  terms  of  classes  or  relations,  it  will  be  borne  in  mind, 
must  always  be  understood  in  wills  in  its  primary  and  simple  signification, 
where  that  can  l>e  done;  in  short,  where  there  are  any  persons  in  existence,  at 
the  date  of  the  will,  or  before  the  devise  or  legacy  takes  effect,  answering  the 
meaning  of  the  term.  And  where  the  term  ‘ children  ’ has  received  a larger 
and  mure  extended  construction,  as  synonymous  with  issue  it  has  generally 
been  based  upon  something  in  the  will,  unless  it  resulted  as  already  intimated, 
from  the  fact  that  there  were  no  children  in  existence.” 

The  law,  as  above  stated  in  the  text-books  to  which  we  have  referred,  is 
recognized  and  fully  sustained  by  an  unbroken  line  of  decisions.  Among  the 
cases  directly  in  point  are  the  following:  Churchill  v.  Churchill,  2 Met.  (Ky.) 
466;  Collins  v.  Hoxie,  9 Paige,  81;  Cromer  v.  Pinckney,  8 Barb.  Ch.  466; 
Gardner  v.  Hcyer,  2 Paige,  11 ; Mowatt  v.  Carow,  7 id.  328;  Appeal  of  Gable, 

40  Pa.  St.  231;  Ward  v.  Sutton,  5 Ired.  Eq.  421;  Hallowell  v Phipps,  2 Whart. 
876;  Dickinson  v.  Lee,  4 Watts.  82;  Cutter  v.  Doughty,  23  Wend.  513:  Izard 
v.  Izard,  2 Des.  Eq.  (S.  C.)  308;  Phillips  v.  Beall,  9 Dana  (Ky.),  1;  Ewing  v.  , 
Handley,  4 Llttell,  346;  Osgood  v.  Lovering,  33  Maine,  464;  Thompson  v.  Lud- 
lngton,  104  Mass.  193;  Low  v.  Harmony,  72  N.  Y.  408;  Castner’s  Appeal,  88 
Pa.  St.  478;  Feit  v.  Vanatta,  21  N.  J.  Eq.  84. 

In  Churchill  v.  Churchill  (supra),  the  law  is  thus  clearly  ami  forcibly  stated: 
“The  technical  legal  import  of  the  word  ' children  ' accords  with  its  ordinary 
and  popular  signification.  It  does  not  denote  grandchildren;  and,  though 
sometimes  used  with  that  purpose  and  effect,  there  is  no  warrant  for  thus  en- 
larging its  meaning  in  construing  a will,  unless  indispensably  necessary  to 
effectuate  the  obvious  intent  of  the  testator.  It  may  be  regarded  as  well  settled 
that  such  enlarged  or  extended  import  of  the  word  ' children,’  when  used  as 
descriptive  of  persons  to  take  under  a will,  is  only  permissible  in  two  cases. 
First,  from  necessity,  where  the  will  would  be  otherwise  Inoperative;  and, 
second,  where  the  testator  has  shown  by  other  words  that  he  did  not  use  the 
word  in  its  ordinary  and  proper  meaning,  but  in  a more  extended  sense." 

(e)  Descendants  are  not  necessarily  “children." — Children  arc  eo 
nomine  descendants,  but  it  by  no  means  follows  that  descendants  are  neccs- 
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sarily  children.  A descendant  is  a person  who  is  descended  from  another;  that 
is,  one  who  proceeds  from  the  body  of  another,  however  remotely.  The  word 
is  the  converse  or  opposite  of  " ascendant."  (Amer.  & Eng.  Cyclop.  Law,  tit. 
"Descendant.”)  "Descendants"  include  every  person  descended  from  the 
stock  referred  to.  It  is  co  extensive  with  issue,  but  does  not  embrace  others 
not  of  issue.  It  is  not  to  be  understood  as  meaning  next  of  kin  or  heirs-at-law, 
for  these  phrases  comprehend  persons  in  the  ascending  as  well  as  the  descend- 
ing line,  anil  may  also  include  collaterals;  but  it  docs  mean  the  issue  of  the 
body  of  the  person  named,  of  every  degree,  such  as  children,  grandchildren, 
and  great  grandchildren,  and  all  others  iu  the  direct  descending  line.  (Hamlin 
v.  Osgood,  1 Bradf.  409.)  And  when  the  term  “ descendant  ” is  used  in  a will, 
it  means  o ily  lineal  heirs  —those  in  the  direct  descending  line  from  the  person 
named— unless  there  is  a clear  indication  of  intention  on  the  part  of  the  testator 
to  enlarge  its  meaning.  (Barstow  v.  Goodwin,  2 Bradf.  Sur.  413;  Baker  v. 
Baker,  8 Gray,  101-119;  Walker  v.  Walker,  25  Ga.  420.)  And  so  it  has  been 
held  that  “descendants  ” is  a good  term  of  description  in  a will,  and  include* 
all  who  proceed  from  the  body  of  the  person  named  to  the  remotest  degree. 
(Crossly  v.  Clark,  1 Amb.  398.  See  Jewell  v.  Jewell,  28  Cal.  230.)  And  this 
is  the  ordinary  meaning  applied  to  the  word  “ descendants,"  not  Only  by  the 
profession  but  by  the  laity. 

An  intent  inferable  from  the  language  of  a particular  clause  may  be  qualified 
or  changed  by  other  portions  of  the  will  to  the  extent  of  holding  that  children 
may  take  the  share  their  parent  would  be  entitled  to,  even  where  there  is  lan- 
guage which,  standing  by  itself  alone,  would  import  a perfect,  separate  and 
distinct  1 toques t.  (Hoppock  v.  Tucker,  59  N.  Y.  203.)  It  is  axiomatic  in  the 
construction  of  most  written  instruments,  that  later  provisions  will  be  regarded 
as  controlling  earlier  ones,  and  the  rule  just  cited  is  merely  au  amplification  of 
this  principle.  t 

(f)  Term  includes  only  legitimate  children.— A gift  to  children  means 
legitimate  children  only,  unless  it  appears  from  the  context,  or  from  circum- 
stances, that  illegitimate  children  must  have  been  Intended.  (Hawkins  on 
Wills,  80.)  The  same  rule  applies  to  gifts  to  sons,  issue  and  terms  of  relation- 
ship generally.  (Id.) 

In  Cartwright  v.  Vawdrv  (5  Ves.  530).  the  testator  left  his  property  to  his 
children  equally.  He  had  four  daughters,  and  it  was  not  known  that  one  of 
them  was  illegitimate.  She  lived  with  him  just  as  his  other  daughters.  He 
treated  her  in  all  respects  like  the  others,  and  intended  that  she  should  take 
with  them,  yet  It  was  held  that  she  could  not  take — the  lord  chancellor  declar- 
ing “it  was  impossible,  in  a court  of  justice,  to  hold  that  an  illegitimate  child 
could  take  equally  with  lawful  children  upon  a devise  to  children." 

A man  who  had  two  illegitimate  children  by  a certain  woman,  married  her,  and 
the  day  after  his  marriage  made  a will  in  which,  after  leaving  her  his  real  and  per- 
sonal estate  for  life,  he  said : "I  leave  her  at  liberty  to  direct  the  disposal  of  the 
property  amongst  our  children  by  will  at  her  death  in  such  manner  as  she  shall 
see  fit,  and  should  she  make  no  will,  I desire  that  the  property  existing  at  her 
death  shall  be  divided,  as  far  as  It  may  be  practicable  to  do  so,  equally  between 
my  children  by  her.”  The  testator  had  no  children  born  to  him  after  this  mar- 


Digitized  by  Google 


24  PROBATE  REPORTS  ANNOTATED. 

riagc;  but  lived  for  some  time  and  always  treated  the  two  illegitimate  children 
as  his  own  children;  yet  it  was  held  the  testator  died  intestate  as  to.  the  real  and 
personal  estate,  beyond  the  interest  given  to  the  widow  for  her  life.  (Dorin  v. 
Dorin,  Law  Ilep..  7 H.  L.  583.)  It  was  there  held  that  the  word  “ children.” 
in  a will  mean9,  prima  facie,  “legitimate  children;”  as  much  so  as  if  the 
word  legitimate  had  been  introduced  before  it. 

(g)  Includes  children  by  adoption. — We  detect  a decided  tendency  in 
all  our  courts  to  concede  to  an  adopted  child  every  right  and  privilege  that  the 
lnw  accords  to  one  born  in  lawful  wedlock,  and  wherever  there  lias  been  a 
strict  compliance  with  the  statutory  methods  prescribed  in  cases  of  adoption, 
and  where,  by  the  laws  of  the  adopting  state,  the  child  is  fully  recognized  as 
entitled  to  inheritable  rights,  it  is  generally  held  that  those  rights  become  a 
personal  attribute,  and  are  carried  witli  him  into  whatever  jurisdiction  he  may 
chance  to  go.  This  principle  was  elaborately  developed  in  the  somewhat  cele- 
brated case  of  Ross  v.  Ross  (129  Mass.  243),  which  decided  in  effect  that  what- 
ever status  the  child  acquired  in  the  state  of  domicile  where  his  adopting  par- 
ents resided,  that  status  accompanied  him  through  all  the  migrations  of  his 
adopting  parents,  and  although  they  ultimately  died  in  the  state  of  Massachu- 
setts, the  courts  of  that  state  would  recognize  the  rights  of  such  child  to  parti- 
cipate in  the  inheritance  of  his  adoptive  parents.  The  principle  received  an 
earlier  vindication  in  the  equally  celebrated  case  of  Miller  v.  Miller  (91  N.  Y.), 
where  the  child  was  regarded  as  legitimated  by  the  subsequent  marriage  of  his 
parents,  although  of  ante-nuptial  birth.  As  was  said  by  the  Indiana  Supreme 
Court,  “the  law  fixes  the  status,  and  from  the  status  courts  must  determine 
the  correlative  rights  of  parent  and  child,  thus  created.”  (Humphreys  v.  Da- 
vies, 100  Ind.  274.)  Similarly  the  Pennsylvania  Supreme  Court  has  held,  that 
a child  adopted  by  a son  of  the  testatrix  after  her  death  was  entitled  to  lake 
under  a devise  " to  such  persons  as  would,  by  the  intestate  laws,  be  entitled  if 
the  son  died  seized  intestate  ” (Johnson’s  Appeal,  83  Pa.  St.  340.)  The  Ala- 
bama courts,  however,  acting  under  the  influence  of  a peculiar  statute,  hold 
that  an  adopted  child  is  not  entitled  to  share  in  a devise  to  the  children  of  the 
testator  In  a will  made  prior  to  the  adoption.  (Russell  v.  Russell,  80  Ala.  48.) 

" Adopted  chilli  ” and  ‘ 1 adopted  parent  ” are  correlative  expressions. 
“Adopting  parent”  and  (but  less  frequently)  “adopter”  are  also  used. 

Adoption,  in  this  sense,  is  regulated  by  statute  in  each  state.  The  child  be- 
comes in  a legal  sense  the  child  of  the  adopted  parent.  At  the  same  time  it 
remains  the  child  of  its  natural  parents,  and  is  not  deprived  of  the  right  of  in- 
heriting from  them,  unless  expressly  so  provided  by  statute.  (Wagner  v. 
Varner,  50  Iowa  534  [1879].)  See,  as  to  inheriting  lands  in  another  slate  or 
county,  Ross  v.  Ross  (129  Mass.  245-68  [1880]),  cases;  Anderson's  Diet,  of  Law, 
Adopt. 

The  meaning  of  the  word  " issue,”  in  a will,  where  nothing  appears  to 
limit  Its  legal  import,  was  carefully  considered  in  Pearce  v.  Rickard  (18  R.  I. 
142).  Following  the  well  settled  current  of  authority,  it  was  held  that  the  word, 
so  used,  includes  all  descendants;  and  as  the  statutes  give  to  an  adopted  child 
the  status  of  a descendant,  and  all  the  legal  consequences  and  incidents  thereof, 
the  same  as  though  he  were  born  in  lawful  wedlock,  it  was  held  in  Warren  v. 
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Prescott  (84  Me.  483;  17  L.  R.  A.  435).  that  where  an  estate  is  limited  to  one  and 
the  heirs  of  his  body,  it  must  go  to  those  to  whom  it  is  expressly  limited,  and 
that  an  adopted  child,  although  he  is  to  be  regarded  as  a child  and  heir  and  a 
lineal  descendant  of  his  adopting  parents,  does  not  answer  the  description  of  an 
heir  of  the  body,  and  so  he  cannot  take  the  property  out  of  the  line  to  which  it 
was  limited.  An  adopted  child  is  put  by  nearly  all  the  state  laws,  into  the 
status  of  a child,  issue,  or  lineal  descendant,  but  not  thnt  of  nn  heir  of  the  tasty. 
Hence,  as  to  a legacy,  when  a legatee  dies  before  a testator,  leaving  an  adopted 
child,  such  child  answers  the  description  of  a lineal  descendant,  who  may  take 
the  legacy  under  a statute  which  prevents  legacies  from  lapsing  when  the  lega- 
tee leaves  lineal  descendants.  The  reasoning  seems  to  be  conclusive.  It  is  the 
same  result  that  was  reached  in  Sewall  v.  Roberts  (115  Moss.  262),  although  the 
reasoning  in  the  latter  case  is  uot  so  fully  and  glearly  set  forth  as  in  the  former. 
The  court  holds  that  the  words  " heirs  of  the  body  ” are  used  in  the  exception 
in  their  primary,  technical  sense,  with  which  the  words  " children  ” and  “ is- 
sue ” are  not  equivalent  terms,  (bee,  also,  McGunnigle  v.  McKee,  87  Pu.  81; 
18  Am.  Rep.  428.) 

(h)  Statement  of  a general  rule —In  Powell  on  Devises  (vol.  3,  p.  302), 

the  rule,  as  deduced  from  all  the  cases,  is  stated  thus:  “ That  an  immediate 
gift  to  children  (i.  e.,  immediate  in  point  of  enjoyment),  whether  of  a person 
living  or  dead;  and  whether  it  be  to  the  children  simply,  or  to  all  the  children; 
and  whether  there  be  a gift  over  or  not,  comprehends  the  children  living  at  the 
testaloYs  death  (if  any),  and  those  only;  notwithstanding  some  of  the  early 
cases,  which  make  the  time  of  the  making  the  will  the  period  of  ascertaining 
the  objects."  To  the  same  effect  is  the  rule  as  stated  by  Redfield  on  Wills, 
pt.  2,  p.  330;  * * * and  the  decided  cases  fully  support  the  propositions 

thus  laid  down  by  the  text  writers. 

(i)  When  the  word  “issue"  Implies  children  only.— The  word  “ issue" 
used  in  conjunction  with  that  of  " parent " implies  children  only,  and  docs  not 
include  a more  remote  descendant.  (Re  Dickson’s  Trusts,  4 Ir.  Eq.  Rep.  1 ; 
Re  Dennis’  Trusts,  10  id.  81;  Barraclough  V.  Shillito,  82  Week.  Rep.  875;  Bar- 
stow  v.  Goodwin.  2 Bradf.  418). 

Wherever  the  will  furnishes  the  slightest  justification  for  so  doing,  the  word 

issue  " will  be  construed  in  the  sense  which  permits  issue,  however  remote, 
to  take,  but  only  in  a representative  capacity  by  way  of  substitution  for  the 
parent,  on  the  latter’s  death.  (King  v.  Savage,  121  Mass.  308;  Hills  v.  Barnard, 
9 L.  R.  A.  211;  152  Mass.  67;  Jackson  ▼.  Jackson,  11  L.  R.  A.  305;  153  Mass. 
874;  United  States  Trust  Co.  v.  Tobias,  4 N.  Y.  Supp.  211;  Robinson  v.  Sykes, 
23  Beav.  40;  Tier  v.  Pennell,  1 Edw.  Ch.  854;  6 L.  ed.  170;  Parkhurst  v.  nar- 
rower, 142  Pa.  432;  Thomas  v.  Levering,  73  Md.  451.) 

The  word  “ issue  ” may  be  used  in  entirely  different  senses,  in  different 
clauses  of  a will,  where  it  is  surrounded  by  a different  context.  (2  Jarman 
Wills,  *104,  note  q,,  citing  Carter  v.  Bentall,  2 Beav.  551;  Head  v.  Randall,  2 
Younge  & C.  Ch.  231;  Caulfield  v.  McGuire,  2 Jones  & La  T.  176;  Williams 
v.  Teale,  6 Hare,  239.) 

It  is  an  ambiguous  term.  It  may  mean  descendants  generally  or  merely  chil- 
dren; and  whether  in  a will  it  shall  be  held  to  mean  the  one  or  the  other,  de- 
Vol.  Ill— 4 
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pends  upon  the  intention  of  the  testator  as  derived  from  the  context  of  the 
entire  will,  or  such  extrinsic  circumstances  as  can  be  considered.  (Doe  ex  dera. 
Cannon  v.  Rucastle.  8 C.  B.  878;  Ralph  v.  Carrick,  L.  It.  11  C'h.  Div.  878; 
Earl  of  Orford  v.  Churchill,  3 Ves.  ifc  !1.  59,  67.)  In  England,  at  an  early  day, 
it  was  held,  in  its  primary  sense,  when  not  restrained  by  the  context,  to  Ik  co- 
extensive and  synonymous  with  descendants,  comprehending  objects  of  every 
degree.  But  it  came  to  be  apparent  to  judges  there  that  such  a sense  given  to 
the  term  would,  in  most  cases,  defeat  the  intention  of  the  testator,  and  hence  in 
the  latter  cases  there  Is  a strong  tendency,  unless  restrained  by  the  context,  to 
hold  that  it  has  the  meaning  of  children.  It  will  at  least  be  held  to  have  such 
meaning  upon  a slight  indication  in  other  parts  of  the  will  that  such  was  the 
intention  of  the  testator.  (2  Jarman  on  Wills  [R.  & T.  cd.],  635  ; 2 Redf.  on 
Wills  [2d  edj.  34,  87,  and  note, 4 And  substantially  the  same  rule  of  construc- 
tion prevails  in  this  country. 

(j)  Word  *'  issue  ” may  denote  “ children  " or  "descendants.''—' The  word 
"issue"  has  not  a precise  meaning  in  the  English  language  as  spoken  or  as 
written.  The  word  is  more  frequently  used  to  denote  “children,”  but  it  is 
often  intended  to  embrace  all  of  the  descendants  of  the  ancestor  referred  to. 
Neither  lias  the  word  a precise  legal  meaning,  for  sometimes  it  has  been  held 
to  embrace  children  only,  and  at  others  all  liqcal  descendants,  near  and  remote. 
In  the  earlier  English  cases  it  was  held  that  the  primary  meaning  of  the  word 
was  " all  descendants,"  and  its  secondary  meaning  " children."  (heigh  v.  Nor- 
bury,  13  Ves.  Jr.  340;  Ross  v.  Ross,  20  Beav.  645;  Doe  v.  Rucastle,  8 C.  B. 
880;  Ralph  v.  Carrick,  L.  R.  11  Ch.  Div.  885;  Morgan  v.  Thomas,  9 Q.  B. 
643-646;  Mnddock  v.  Legg,  25  Benv.  531;  Re  Jones' Trust,  23  id.  242;  Haw- 
kins, Wills,  87.)  But  this  definition  lias  not  passed  unchallenged.  Kent  says 
(4  Com  278);  " The  term  ‘ issue  ' may  lie  used  cither  as  a word  of  purchase  or 
of  limitation,  but  it  is  generally  used  by  the  testator  as  synonymous  with  ‘ child  ’ 
or  'children.'  ” Judge  Redpield  in  his  learned  work  on  Wills,  says  : “It  seems 
to  us  that  the  term  ‘ issue  ’ in  its  primary  signification  imports  ' children,'  and 
that  it  is  a secondary  meaning  by  which  it  has  been  held  to  include  the  issue  of 
issue  in  an  indefinite  descending  line.  It  is  susceptible,  more  naturally  than 
' children,'  of  including  all  descendants;  but  the  primary  sense  certainly  is  that 
of  direct  issue,  and  it  is  only  in  a secondary  sense  that  it  alsu  Includes  remoter 
descendants,  as  the  issue  of  issue.”  (2  Redf.  Wills,  3d  ed.  37,  38,  note  5.)  In 
Freeman  v.  Parsley,  (3  Ves.  Jr.  421,)  t lie  chancellor,  in  applying  the  rule  that  the 
word  " issue  " included  grandchildren,  and  allowed  them  to  take  in  competition 
with  their  parents,  said  : " In  the  common  use  of  language,  us  well  as  the  appli- 
cation of  tlie  word  'issue'  in  wills  and  settlements,  it  means  all  indefinitely. 
If  a medium  could  be  found  between  a total  exclusion  of  the  grandchildren 
and  the  admission  of  them  to  share  with  the  parents — the  nearest  objects  of  the 
testator— that  would  be  nearer  the  intention,  ns  by  letting  in  those  whose  par- 
ents were  deceased  to  take  the  share  the  parents,  if  living,  would  have  taken; 
but  that  construction  would  he  setting  up  my  own  conjecture  against  the  ob- 
vious sense  of  the  words.  When  you  put  the  question  whether  lie  uieaus  all 
these  grandchildren  should  take  with  their  parents,  I think  lie  would  say  he 
did  not;  yet,  if  he  was  asked  the  other  way,  if  it  should  go  to  the  survivor 
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■while  there  was  a descendant,  I am  equally  clear  he  would  not  have  given  it  to 
the  survivor.  They  are,  therefore,  all  entitled."  Judge  Redfieud.  comment- 
ing on  the  case  last  cited,  said:  “ This  admission  of  so  experienced  an  equity 
judge  goes  far  to  convict  the  English  rule  of  having  perverted  the  intention  of 
testators  in  the  majority  of  instances.  There  can  be  no  question  that,  in  the 
great  majority  of  cases,  say  ninety-nine  in  a hundred,  where  testators  have 
given  estate  to  ‘ children,’  or  to  them  and  their  ' issue,'  they  do  have  in  mind 
the  precise  distinctions  adverted  to  above,  and  intend  the  issue  to  take  only  by 
way  of  substitution  for,  and  not  in  competition  with,  the  ancestor.  It  might, 
therefore,  seem  more  just,  and  surely  more  frank  in  the  courts,  to  change  the 
rule  of  construction  by  a sweeping  overruling  of  the  former  cases,  than  to  at- 
tempt to  reach  the  same  practical  result  by  a multiplicity  of  exceptions,  every 
one  of  which  demonstrates  the  fallacy  of  the  rule.  In  saying  this  we  only  in- 
tend that,  if  the  courts  could  restore  the  term  ' issue’  to  its  primary  sense  of 
'children.'  and  treat  its  extension  so  as  to  include  all  descendants  as  a second- 
ary signification,  it  might  enable  them  to  escape  some  of  the  refinements  into 
which  they  are  driven  at  present,  in  consequence  of  the  early  English  cases 
having  established  the  opposite  construction.”  2 Red f . (Wills,  3ded.  39,  note 9.) 

Courts  have  sometimes  said  that  slight  circumstances  may  lie  sufficient  to 
show  the  word  meant  children.  But  this  does  not  mean  that  courts  incline  to 
give  it  that  meaning.  It  means  only  that  courts  will  not  be  deterred  from  giv- 
ing it  the  meaning  in  which  a testator  appears  to  have  employed  it  by  any 
strong  obligation  to  hold  on  to  its  primary  signification.  (Maynard  v.  Wright, 
38  Beav.  383;  Ralph  v.  Garrick,  L.  R.  11,  Ch.  Div.  873;  United  States  Trust 
Co.  v.  Tobias,  N.  Y.  Daily  Reg.  Aug.  25,  1888;  Reinoeld  v.  Shirk,  11  Cent. 
Rep.  644;  119  Pa.  108.) 

In  the  following  cases  the  word  " issue  ” was  held  to  include  grandchildren: 
Weehawken  Ferry  Co.  v.  Sisson,  17  N.  J.  Eq.  475;  Kingsland  v.  Rapclye,  3 
Edw.  Ch.  1;  6 L.  ed.  549;  Barry's  App.  [Pa.]  8 Cent.  Rep.  131;  Re  Cornell,  5 
Dem.  88. 

In  its  general  sense,  unconfined  by  any  indication  of  intention  to  the  con- 
trary, the  word  “issue"  includes  in  its  meaning  all  descendants.  (Lehigh  v. 
Norbury,  13  Vcs.  Jr.  340;  Tier  v.  Pennell,  1 Edw.  Ch.  334;  8 L.  cd.  170,  2 
Washb.  Real  Prop.  318:  ReCorrie,  82  Beav.  426;  Re  Kavanagb,  13  Ir.  Ch.  120; 
Dodsworth  v.  Addy,  11  L.  J.  Ch.  882.)  It  may,  however,  when  such  appears 
to  have  been  the  intent  with  which  the  word  is  used,  have  the  restricted  import 
of  “ children.”  It  has  been  construed  where  there  was  a certain  collocation 
of  the  words  “parent”  and  “issue"  in  a liequest  or  devise,  to  the  effect  that 
the  issue  should  take  the  slinre  the  parent  would,  if  living,  have  taken.  (Sibley 
v.  Perry,  7 Ves.  Jr.  522  ) While  that  case  has  been  so  criticised  or  limited  as 
not  to  lie  treated  as  establishing  a general  rule,  the  proposition  is  not  questioned 
that  such  case  in  bequests  and  devises  the  issue  take  substitutionally.  (Ralph  v. 
Carrick.  L.  R.  11  Ch.  Div.  873  ; 82  Moak  Eng.  Rep.  856;  Pruen  v.  Osliorne,  11 
Sim.  132;  lfoss  v.  Ross.  20  Beav.  615;  Robinson  v.  Sykes,  28  id.  40;  King  v. 
Savage,  121  Mass.  303;  Jackson  v.  Jackson,  153  id.  374;  11  L.  R.  A.  305; 
Parkhurst  v.  narrower,  142  Pa.  St.  182.) 

(k)  A Pennsylvania  case  examined— other  authorities.— While  the 
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later  English  cases  seem  to  manifest  a bias  on  the  part  of  the  courts  against  a 
broad  construction  of  the  word  “issue,"  by  ingrafting  a great  number  of  ex- 
ceptions upon  said  rule,  and  by  seizing  upon  very  slight  indications  of  an  in- 
tention on  the  part  of  the  testator  to  limit  the  meaning  of  said  term,  yet  we 
find  no  English  case  which  assumes  to  lay  down  a doctrine  contrary  to  the 
general  rule  as  above  stated.  In  this  country,  while  the  decisions  are  not  so 
uniform  as  those  in  England  in  support  of  said  rule,  vet  the  decided  prepon- 
derance of  authority  is  in  favor  thereof.  The  ease  of  Wister  v.  Scott  (105  Pa. 
300,  313  ; 51  Am.  Rep.  197)  is  a good  illustration  of  the  class  of  cases  which 
adopts  said  rule.  In  that  case  after  devising  “Prospect  Hill"  lot  to  his  daughters 
Catharine  and  Sarah  “ for  and  during  all  the  term  of  their  natural  lives,  and  the 
life  of  the  survivor  of  them,”  the  testator  disposed  of  the  estate  in  remainder  in 
thefollowing  words:  “And  from  and  immediately  after  the  decease  of  the  survi- 
vor of  them,  I give  the  same  unto  the  male  Issue,  then  living,  of  my  said  son 
Richard,  their  or  his  heirs  and  aasigns,  in  fee;  but  if  no  such  issue  shall  then  be 
living,  in  such  case  I give  the  same  unto  all  the  children  of  my  said  daughters 
Catharine  and  Sarah  and  my  son  Richard,  their  heirs  and  assigns,  in  equal 
parts,  according  to  the  number  of  them."  In  construing  this  provision  of  the 
will  the  court  said : “ The  word  ' issue ' in  a will,  prima  facie,  means  the  same 
as  heirs  of  the  body,  lineal  descendants  indefinitely,  and  is  to  be  construed  as  a 
word  of  limitation;  but  the  prima  facie  construction  gives  way  if  there  is  any- 
thing on  the  face  of  the  will  to  show  that  the  word  was  intended  to  have  a less 
extended  meaning,  and  to  be  applied  to  children  only,  or,  as  in  this  case,  the 
lineal  descendants  of  a particular  class  in  being  at  a specified  time.  (Slater  v. 
Dangerfield,  15  Mees.  & W.  363.)  The  phrase  ' male  issue  of  my  son  Richard 
then  living,’  is  a detcriptio  pertowirum,  designating  the  class  of  persons  to 
whom  the  remainder  in  fee  was  given  upon  the  termination  of  the  particular 
life  estate;  and  the  question  is,  who  composed  that  class  when  the  survivor  of 
the  testator’s  two  daughters  died,  September  31,  1866?  In  other  words,  who, 
according  to  the  true  interpretation  of  the  will,  were  the  male  issue  of  testator’s 
son  Richard,  living  at  that  time?  * » • When,  as  in  the  present  case,  the 
word  is  manifestly  used  as  descriptive  of  the  devisees,  and  is  also  restricted  to 
such  issue  ns  shall  be  living  at  a specified  time,  it  is  nlways  construed  as  a word 
of  purchase,  embracing  all  lineal  descendants  of  the  person  named,  in  being  at 
the  time  so  specified,  unless  it  clearly  appears  from  the  context  that  the  testa- 
tor lutended  otherwise."  (See  also  Robbins  v.  Quinliven,  79  Pa.  383,  335; 
Weehawken  Ferry  Co.  v.  Sisson,  17  N.  .1.  Eq.  475,  484,  486;  Ward  v.  Stow,  17 
N.  C.  509,  37  Am.  Dec.  338;  Weldon  v.  Hoyland,  4 DcG.,  F.  <fc  J.  564;  Jackson 
v.  Jackson.  153  Mass.  874;  11  L.  R.  A.  305;  3 Wms.  Executors,  1197,  and  note 
on  page  1198;  Hawkins,  Wills,  87,  title,  Issue;  Jarman,  Wills,  ed.  of  A.  D. 
1881,  101.) 

In  Massachusetts  It  is  provided  by  statute  that  " the  word  ' issue,’  as  applied 
to  the  descent  of  estates  shall  include  all  the  lawfid  lineal  descendants  of  the 
ancestor.”  (Mass.  Pub.  Stat.  chap.  3,  § 3.)  The  Court  of  Appeals  of  New 
York  while  manifesting  considerable  dissatisfaction  with  the  construction  put 
upon  the  word  "issue,”  by  the  English  courts,  and  an  inclination  to  look 
for  something  in  the  context  of  the  testator's  will  which  will  take  the  case  out 
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of  the  rule  aforesaid,  yet  recognize  the  binding  force  of  the  adjudged  cases  as 
to  the  primary  meaning  of  said  word.  (See  Palmer  v.  Horn,  84  X.  Y.  518,  518, 
and  cases  cited.) 

In  Moore  v.  Moore  (12  B.  Mon.  655),  it  was  held  that  “ issue,"  in  common 
parlance,  and  as  used  generally  by  the  community,  signifies  immediate  descend- 
ants— ‘'children."  That  decision  was  evidently  based  upon  the  authority  of 
Chancellor  Kent  (sec  4 Kent,  Comm.  278).  who  says:  "The  word  ‘issue’ 
may  be  used  either  as  a word  of  purchase  or  limitation,  hut  it  is  generally  used 
by  the  testator  as  synonymous  with  ‘ child  ’ or  ‘children.’"  Chancellor  Kent 
was  evidently  opposed  to  the  English  rule  of  construction  as  above  set  out,  ou 
the  ground  that  it  tended  to  defeat  the  intention  of  the  testator.  Judge  Red- 
fiki.u,  in  his  excellent  work  on  the  Law  of  Wills  (see  pt.  2,  p.  363).  takes  the 
same  ground,  and  strongly  argues  in  favor  of  following  the  lead  of  Chancellor 
Kent,  in  breaking  away  from  the  English  decision,  and,  as  he  says,  “ redeem, 
ing  the  law  from  a perversion  under  which  it  has  long  labored,  and  which  has 
already  produced  infinite  injustice,  and,  unless  abandoned,  will  be  liable  U> 
produce  an  incalculable  amount  in  the  future." 

The  word  “ issue  ” has  two  senses,  one  comprehending  ••  all  descendants," 
and  if  there  be  anything  to  show  that  it  does  not  mean  that,  then  it  means 
“immediate  issue,”  “children."  (Doe  v.  Iiucastle,  8 C.  B.  876.) 

In  Palmer  v.  Horn  (84  N.  Y.  516),  the  meaning  of  the  word  ‘‘issue’’  was 
clearly  restricted  to  "children”  by  the  terms  of  the  will,  as  both  terms  were 
there  used  synonymously.  And  Judge  Earl  there  remarked  that  " the  word 
■ Issue  ' is  an  ambiguous  term.  It  may  mean  descendants  generally,  or  merely 
children:  and  whether,  in  a will,  it  shall  be  held  to  meau  the  one  or  the  other 
depends  upon  the  intention  of  the  testator  as  derived  from  the  context  of  the 
entire  will,  or  such  extrinsic  circumstances  as  can  bo  considered.”  And  be 
added  that  it  would  be  held  to  have  the  meaning  of  " children  ” “ upon  slight 
indication  that  such  was  the  intention  of  the  testator."  In  Hobgen  v.  Neale 
(L.  R.  11  Eq.  48),  the  word  “issue,”  not  being  restricted  in  its  import,  wus 
held  to  have  been  used  in  its  largest  sense. 

0)  The  word  “children"  is  regarded  as  a word  of  purchase  and  not  of 
limitation. — There  is  a material  difference  between  deeds  nnd  wills,  and 
much  more  liberality  is  exercised  in  the  construction  of  the  latter  instruments 
than  the  former,  for,  where  a will  is  presented  for  construction,  the  chief  effort 
of  the  courts  is  to  discover  and  carry  into  execution  the  intention  of  Its  author, 
and,  to  this  end  minor  considerations  are  subordinated.  (Brooks  v.  Evetts,  33 
Tex.  732.)  But,  while  this  is  true,  it  Is  also  true  that  where  words  of  definite 
legal  meaning  arc  employed,  they  will  be  assigned  that  meaning,  unless  the 
context  of  the  instrument  makes  it  plain  that  the  testator  employed  them  in 
a different  sense. 

In  Nelson  v.  Davis  (35  Ind.  474).  the  court  quoted  the  statement  of  Chancel- 
lor Walworth,  made  In  Schoonmaker  v.  Sheely  (3  Denlo,  485),  that  " the 
word  children,  in  its  primary  or  natural  sense,  is  always  a wool  of  purchase, 
and  not  a word  of  limitation;  and  the  word  ‘issue’  is  very  frequently  a word  of 
purchase  only.  But  heirs,  and  heirs  of  the  body,  are,  in  their  primary  and 
natural  sense,  words  of  limitation,  and  not  of  purchase.”  The  definition 
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adopted  by  the  Chancellor  is  one  that  ha9  long  been  recognized  and  accepted 
by  the  courts,  and  the  strictness  with  which  they  have  adhered  to  this  defini- 
tion has  exercised  a potent  influence  upon  the  disposition  of  lands  by  deeds 
and  wills.  (3  Redf.  Wills,  07;  3 Jarman's  Wills  [5th  Am.  cd.]  115.)  The  word 
“heirs”  written  iu  a deed  or  will,  is  one  of  great  power,  and  its  force  is  not 
impaired  by  the  mere  use  of  negativing  or  restraining  words.  Fearne  expresses 
this  doctrine  in  very  strong  words,  for  he  declares  that  “ the  most  positive  di- 
rection ” will  not  defeat  the  operation  of  the  rule  in  Shelley’s  case  (3  Fearne's 
Remainders,  sec.  453).  It  may  be  that  this  statement  of  the  law  is  somewhat 
too  strong  under  the  doctrine  of  later  cases,  but  certainly  the  law  is  that  mere 
negativing  words  cannot  restrain  or  impair  the  force  of  the  word  “heirs."  (3 
Jarman's  WilU  [5th  Am.  ed],  115.) 

We  have  no  doubt  that  the  word  "heirs"  may  be  construed  to  mcau  chil- 
dren, where  it  is  plain  that  the  testator  employed  it  in  that  sense.  (Ridgeway 
v.  Lauphear,  09  Iud.  251;  Hull  v.  Beals,  23  id.  35;  Star  Glass  Co.  v.  Morey, 
108  Mass.  570;  Scott  v.  Guernsey,  48  N.  Y.  106;  Urich's  Appeal,  86  Pa.  St. 
386,  s.  c.  27  Am.  R.  707;  King  v.  Beck.  15  Ohio,  559;  Guthrie's  Appeal,  37 
Pa.  St.  9;  Jordan  v.  Adams,  9 C.  B.  [N.  S.J  483;  North  v.  Martin,  6 Sim.  266.) 
While  it  is  true  that  the  word  “heirs”  may  be  explained  to  mean  children,  it 
is  also  true  that  this  meaning  cannot  be  ussigned  to  the  word  unless  it  very 
clearly  appears  that  it  was  employed  by  the  testator  iu  that  sense.  The  Courts 
have  used  very  strong  language  upon  this  subject.  In  one  case  Lord  Redes- 
dale  said:  " Thu  rule  is  that  the  technical  words  shall  have  their  legal  effect, 
unless,  from  subsequent  inconsistent  words,  it  is  very  clear  that  the  testator 
meant  otherwise.”  (Jesson  v.  Wright,  2 Bligh  [H.  L.  Cas.],  1,  56.)  Stronger 
still  is  the  statement  of  Lord  Denman,  who  said:  “Technical  words,  or  words 
of  known  legal  import,  must  have  their  legal  effect,  even  though  the  testator 
uses  inconsistent  words,  unless  those  inconsistent  words  are  of  such  a nature  as 
to  make  it  perfectly  clear  that  the  testator  did  not  mean  to  use  the  technical 
words  iu  their  proper  sense,"  (Doe  v.  Gallini,  5 Barn.  & Adol.  621.)  Redfield 
says;  "Conjecture,  doubt,  or  even  equilibrium  of  apparent  intention,  will  not 
suffice."  (2  Redf.  Wills  [2d  eel.].  07;  Guthrie's  Appeal,  supra;  Jordan  v. 
Adams,  supra;  Poole  v.  Poole,  3 B.  & P.  620;  Doebler's  Appeal,  64  Pa.  St.  9.) 

In  a devise  by  testator  to  his  son,  of  his  farm,  “ for  his  support  and  estate, 
to  be  and  remain  bequeathed  to  his  children  during  their  uatural  life,"  the 
word  “children  ” is  a word  of  purchase,  and  the  son  takes  a life  estate.  (Oyster 
v.  Oyster.  100  Pa.  St.  538  ) 

Without  reviewing  the  learning  upon  this  subject,  it  is  sufficient  to  sav  that 
the  authorities  are  uniform  that  “children  ” is  ns  certainly  a word  of  purchase 
as  “ heirs  of  the  laxly  " ate  words  of  limitation.  (Guthrie's  Appeal,  1 Wright, 
9;  Taylor  v.  Taylor,  13  P.  F.  S.  481.)  This  is  the  general  rule,  and  the  ix 
ccptions  which  from  time  to  time  have  been  recognized  do  not  impair  the  rule 
itself.  There  are  many  instances  in  Pennsylvania  law  where  “children"  has 
been  held  to  be  a word  of  limitation,  but  in  all  of  them  such  construction  was 
clearly  in  accord  with  the  intent  of  the  testators  as  gathered  from  the  four  cor- 
ners of  the  will,  as  when  “ children  ” has  been  used  with  “ heirs  of  the  body” 
or  “issue ” as  its  synonyms. 
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Mr  Jarman  says,  in  his  work  on  Wills  (vol.  3,  p.  70S):  “ Words  and  limita- 
tions may  be  transposed,  supplied  or  rejected,  where  warranted  by  the  imme- 
diate context  or  the  general  .scheme  of  the  will,  but  not  merely  on  a conjectu- 
ral hypothesis  of  the  testator's  intention,  however  reasonable,  in  opposition  to 
the  plain  and  obvious  sense  of  the  lauguage  of  the  instrument.”  'Phis  prin- 
ciple is  recognized  by  Mr.  Hawkins  and  other  text  writers,  and  runs  through- 
out our  entire  Hue  of  cases.  (Oyster  v.  Oyster,  100  Pa.  St.  538.) 


Martin  vs.  Jones. 

[Court  of  Appeals  of  Maryland,  January  5,  1808;  87  Md.  43;  39  Atl.  Rep.  102.] 
Administration  — Accounting  — Onus  probandi. 

1.  So  long  as  an  estate  is  in  process  of  administration,  the  accounts  of  the 

executor  or  administrator  touching  his  receipts  and  disbursements  are 
subject  to  revision  and  correction  as  to  any  discoverable  errors. 

2.  A party  interested  in  the  final  distribution  of  the  estate  is  at  liberty  to  ques- 

tion the  accounts  of  an  executor  or  administrator.  But  in  such  a case, 
the  burden  is  upon  him  to  establish  the  falsity  of  the  accounts  or  error  in 
the  different  items. 

3.  The  heirs  of  a co  administratrix,  who  died  early  in  the  administration  of 

the  estate  anti  before  the  performance  of  any  duties,  will  not  be  allowed  to 
open  a final  accounting  seventeen  months  after  it  was  allowed  without 
protest,  where  the  only  allegation  of  error  is  that  the  court  would  not 
allow  a share  of  the  commissions  to  the  estate  of  the  co-administratrix  who 
had  died. 

Appeau  frotn  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  city  of  Baltimore. 

Oeo.  J [.  Upsher,  for  appellant 

& D.  Schmucker,  Oeo.  Whitelock  and  Charles  Marshall,  for  ap- 
pellee. 

Roberts,  J. — This  appeal  is  taken  from  an  order  of  the  Orphans 
Court  of  Baltimore  city  dismissing  the  petition  of  the  appellant 
The  facts  are  that  Isaac  I).  Jones  died,  intestate,  in  the  earlv  part 
of  July,  1893,  leaving,  surviving  him,  a widow,  Mary  K.  Jones, 
and  an  only  child,  Georgia  G.  Jones,  who  is  the  appellee  in  this  case. 
Letters  of  administration  were  on  the  19th  of  July,  1893,  granted 
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by  said  court  to  the  widow  and  daughter  of  said  intestate.  The 
widow  survived  the  intestate  a short  while,  dying  in  the  month  of 
December,  1893,  up  to  which  time  no  inventory  had  been  filed, 
and  but  little  progress  made  in  the  administration  of  the  estate. 
After  the  death  of  the  widow,  the  appellee  filed  an  inventory  of 
the  personal  estate,  and  passed  two  accounts  of  her  administration 
in  the  Orphans’  Court, — the  first  on  the  19th  of  July,  1894;  the 
second  on  the  19th  of  July,  1895, — on  each  of  which  she  was 
allowed  full  commissions.  On  the  passage  of  these  two  accounts, 
almost  the  entire  estate  was  accounted  for  and  settled,  except 
a small  sum,  which  was  retained  to  meet  the  expenses  of  certain 
litigation  (not  exceeding  $200).  It  was  not  until  the  expiratiop 
of  nearly  a year  and  a half  after  the  passage  of  the  second  account 
by  the  appellee  in  the  court  below  that  the  appellant,  as  adminis- 
trator of  the  said  Mary  K.  Jones,  deceased,  filed  his  petition  in  the 
court  below,  praying  that  said  two  accounts  might  be  reopened, 
and  the  appellant  be  permitted  to  receive  the  one-half  of  the  com- 
mission allowed  to  the  appellee  in  the  first  and  second  accounts 
settled  by  her  as  surviving  administratrix  of  the  said  Isaac  D. 
Jones,  deceased.  The  appellee  answered  this  petition,  denying  all 
the  material  allegations  therein  which  go  to  make  up  this  contro- 
versy. Both  parties  offered  testimony  in  support  of  their  respec- 
tive contentions,  but  the  proof  taken  affords  but  little  assistance  in 
the  solution  of  the  questions  contained  in  the  record. 

The  first  question  on  this  appeal  which  wo  shall  consider  is 
whether,  after  the  lapse  of  seventeen  months  from  the  date  of  the 
passage  of  the  second  administration  account,  the  court  below 
would  be  justified  in  reopening  and  restating  the  first  and  second 
accounts,  which  the  appellee  has  settled  therein.  This  court  has 
undoubtedly  held  that,  “ so  long  as  an  estate  is  open  (which  means 
not  finally  closed  and  settled),  the  accounts  of  the  executor  and 
administrator  in  the  Orphans'  Court  are  subject  to  revision  and 
correction  as  to  any  matter  discovered  to  be  in  error.”  (Edelai  v. 
Elelen,  11  Md.  415;  Strattons  Cast,  46  id.  551 ; Hantz  v.  Bantz,  52 
id.  689,  690.)  And  it  has  just  unquestionably  been  held  that  the 
burden  is  upon  the  appellant  to  establish  the  fact  that  such  error 
does  exist,  and  that  the  account  is  unjust,  false,  or  fraudulent,  or 
that  some  item  thereof  was  improperly  allowed.  ( Shafer  v.  Shafer, 
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85  Md.  654;  87  Atl.  167.)  The  only  contention  on  this  appeal  is 
that  in  the  first  and  second  accounts,  as  stated  by  the  appellee, 
there  has  been  no  allowance  of  commissions  to  the  said  Mary  K. 
Jones,  now  deceased,  who  was  in  her  lifetime  the  co-administra- 
trix  with  the  appellee  of  the  said  intestate.  It  is  not  contended 
that  the  appellee,  by  any  act  of  hers,  has  stated  and  passed  an  un- 
just account  of  her  administration.  She  did  not  fix  the  amount 
of  the  commissions,  which  is  the  sole  contention  here.  The  duty 
devolved  upon  the  court  alone.  The  petition  seeks  to  have  the 
court,  long  after  the  time  when  an  appeal  would  lie,  reconsider  its 
action  in  fixing  the  commissions  and  reopen  the  accounts.  Resting, 
as  this  contention  does,  upon  an  alleged  error  of  the  court  itself, 
and  not  of  the  appellee,  this  court  does  not  feel  itself  justified 
in  reopening  these  accounts  after  the  time  limited  for  appeals  in 
such  cases  has  long  since  expired.  Mrs.  Jones,  the  widow  of  the 
intestate,  died  before  she,  as  co-administratrix  with  the  appellee, 
had  participated  in  the  discharge,  to  any  substantial  extent,  of  the 
duties  devolving  upon  her.  This  case  cannot  fairly  or  reasonably 
be  likened  to  a case  where  two  executors  or  administrators  are 
clothed  with  administrative  powers  in  the  settlement  of  an  estate, 
and  one  of  them  performs  all  the  duties  equally  incumbent  upon 
both.  This  question  was  passed  upon  by  this  court  in  Richard- 
son's Adm'x  v.  Stansbury  (4  Har.  & J.  275),  where  it  was  held 
that  letters  testamentary  having  been  granted  to  co-executors,  and 
one  did  all  the  work  in  settling  the  estate,  the  other  is  entitled  to 
his  proportion  of  commissions  without  abatement  But  that  is 
not  the  case  which  we  are  now  considering.  In  the  one  case  the 
failure  to  discharge  his  duties  may  have  been  his  inability  or  in- 
disposition. attributable  to  perhaps  numerous  causes.  An  entirely 
different  state  of  case  is  presented  by  the  record  of  this  case.  At 
almost  the  very  threshold  of  her  duties,  Mrs.  Jones  was  stricken 
down  by  death,  and  the  appellee  was  required  to  assume  the  bur- 
den of  the  settlement  of  the  entire  estate,  which  she  has  satisfac- 
torily done. 

It  was  very  earnestly  contended  by  the  appellant  in  the  argu- 
ment before  us  that  when  Mrs.  Jones,  as  co-administratrix,  quali- 
fied as  such  by  giving  bond  and  entering  upon  the  discharge  of 
her  duties,  she  had  a vested  right  in  a portion  of  the  commission 
Voi..  Ill— 5 
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allowed  by  law,  and  that  nothing  could  deprive  her  of  that  right 
except  some  dereliction  of  duty.  This  statement  is  not  an  accu- 
rate presentation  of  the  law  of  this  case,  as  it  fails  to  take  into 
consideration  the  effect  produced  by  the  death  of  Mrs.  Jones.  To 
the  time  of  her  death  she  had  done  little  or  nothing  of  a substan- 
tial character  in  the  settlement  of  the  estate;  and  if  there  had  been 
any  well-grounded  apprehension  of  loss  resulting  to  Mrs.  Jones' 
estate  because  of  her  being  one  of  the  obligors  in  the  bond,  while 
the  estate  of  her  late  husband  was  in  course  of  settlement  after  her 
death,  by  the  appellee,  the  court  below  had  ample  power,  under 
section  2 of  article  90  of  the  Code,  to  grant  complete  indemnity 
and  protection  to  her  estate.  The  two  accounts  settled  in  the 
court  below  by  the  appellee  were  passed  by  her  with  the  full  cog- 
nizance of  the  appellant,  and  this  was  done  without  protest  from 
any  quarter.  The  petition  alleges  no  error  in  the  various  items  of 
the  two  accounts,  nor  does  it  charge  any  misconduct  on  the  part 
of  the  appellee.  It  merely  claims  that  the  court  below  erred  in 
allowing  the  entire  commission  to  the  appellee.  The  question, 
then,  resolves  itself  into  the  inquiry,  did  the  court  below  commit 
any  error  in  the  allowance  of  the  entire  commission  to  the  appellee? 
She  became,  by  the  act  of  God,  the  sole  surviving  administratrix  of 
her  father,  having  the  burden  and  the  responsibility  cast  upon  her 
of  discharging  all  the  duties  which  pertain  to  the  settlement  of  the 
estate.  Upon  what  theory,  then,  should  the  heirs  at  law  of  Mrs. 
Jones  be  allowed  to  participate  in  the  compensation  which  the  ap- 
pellee alone  had  earned?  No  burden  or  responsibility  rested 
upon  any  one  save  the  appellee,  and  she  was  entitled  to  the  com- 
missions fixed  by  the  court  below,  as  shown  by  her  two  adminis- 
tration accounts.  We  do  not  think  the  testimony  in  this  case 
shows  that  Mrs.  Jones  performed  any  duty  of  sufficient  importance 
to  justify  the  reopening  of  these  accounts.  The  motion  to  dismiss 
the  appeal  must  be  overruled,  for  the  reason  that  we  do  not  con- 
sider this  a case  in  which  the  court  below  was  called  upon  t"  exer- 
cise its  discretion,  but  simply  to  correct  the  two  accounts  on  the 
alleged  ground  of  error,  the  burden  of  proving  which  was  upon 
the  appellant,  and  which  he  has  failed  to  sustain.  For  the  reasons 
stated,  wo  affirm  the  order  of  the  court  below  dismissing  the  peti- 
tion, with  costs.  Order  affirmed,  with  costs. 
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In  re  Johnson’s  Estate. 

(Supreme  Court  of  Pennsylvania,  March  21,  1898;  185  Pa.  St.  179;  39  Ail. 

Rep.  879.] 

Rule  against  perpetuities — devises — powers. 

1.  Perpetuities  are  grants  of  property  wherein  the  vesting  of  an  estate  or  inter- 

est is  unlawfully  postponed:  and  they  are  called  " perpetuities,"  not  because 
the  grant,  as  written,  would  actually  make  them  perpetual,  but  because 
they  transgress  the  limits  which  the  law  has  set  in  restraints  of  grants  that 
tend  to  a perpetual  suspense  of  the  title  or  its  vesting. 

2.  The  law  allows  the  vesting  of  an  estate  or  interest,  or  the  power  of  aliena- 

tion, to  be  postponed  for  the  period  of  lives  In  being  and  twenty-one  years 
and  nine  months  thereafter;  and  all  restraints  upon  the  vesting  that  may 
suspend  It  beyond  that  period  arc  treated  as  perpetual  restraints,  and 
therefore  as  void,  and  consequently  the  estate  or  interests  dependent  upon 
them  are  void;  and  nothing  is  denounced  by  the  law  as  a perpetuity  that 
does  not  transgress  this  rule. 

The  remoteness  against  which  the  rule  is  directed  is  remoteness  in  the  com- 
mencement or  first  taking  effect  of  limitations  and  not  in  the  cesser  or 
determination  of  them. 

4.  Where  a power  of  sale  is  given  to  trustees  to  bo  exercised  seventy -five  years 
after  the  testator's  death,  the  court  will  declare  such  a power  void  as 
offending  the  rule  against  perpetuities. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a term  held  in  and  for  the  county  of  Franklin. 

E.  J.  McCime  and  W.  R.  Gillan,  for  appellants. 

Sharpe  Jc  Sharpe,  for  appelleea 

The  part  of  the  will  containing  the  devise,  and  the  opinion  of 
the  court  below,  are  as  follows  : 

Will. 

“ I give  and  devise  the  said  five  tracts  of  land  last  above  de- 
scribed unto  my  executors,  hereinafter  named,  and  to  their  succes- 
sors in  the  trust  (to  be  chosen  in  the  manner  hereinafter  appointed), 
upon  the  following  trusts,  and  no  other,  to  wit:  That  the  said 
executors  and  their  successors  in  the  trust  shall  have,  take,  and 
hold  the  said  five  tracts  of  land  (subject  as  hereinafter  mentioned) 
for  and  during  the  period  of  seventy-five  years  after  my  decease, 
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and  they  (the  said  executors)  are  to  have  the  exclusive  control  and 
management  of  the  said  five  tracts  of  land  during  the  aforesaid 
period,  to  take,  receive,  and  collect  the  annual  rents,  issues  and 
profits  thereof,  and  out  of  the  rents,  issues,  and  profits  of  the  said 
five  tracts  of  land  the  said  executors  shall  pay  all  debts  due  by 
ine,  as  well  also  all  charges,  interest,  dowers,  claims,  or  demands 
charged  upon  either  of  the  said  five  tracts  of  land,  and  also  all 
the  costs  of  repair,  taxes,  and  expenses  of  keeping  the  same  in 
good  repair;  they  shall  also  pay,  out  of  the  rents,  issues,  and 
profits  of  the  said  five  tracts  of  land,  all  legacies  hereinafter  be- 
queathed, as  well  as  the  dower  and  interest  on  the  same  in  the 
tract  of  land  herein  bequeathed  to  my  daughter,  Elizabeth  John- 
son ; and,  so  soon  as  the  net  income  from  the  said  five  tracts  of 
land  shall  be  sufficient  to  meet  all  the  aforesaid  demands,  I direct 
that  my  executors  shall  pay  the  same,  and  make  a full  settlement 
of  the  estate  without  unnecessary  delay;  and,  so  soon  as  the  said 
settlement  is  made,  I direct  my  children  then  living  to  choose 
some  suitable  person  as  trustee,  and  to  the  person  so  chosen  (or 
bis  successor,  in  the  case  of  his  death,  who  shall  be  chosen  in  the 
same  way,  or,  in  the  case  of  the  death  of  all  my  children,  by  & 
majority  of  their  issue)  I give  and  bequeath  all  the  power  and 
authority  necessary  to  execute  this  trust  And  I hereby  direct 
the  said  trustee,  or  his  successor  in  the  trust,  after  collecting  the 
rents,  issues,  and  profits  of  said  five  tracts  of  land,  and  paying  out 
the  necessary  expense  of  keeping  the  same  in  good  order  and  re- 
pair, and  paying  the  taxes  and  a reasonable  compensation  for  his 
services,  shall  annually,  on  the  first  day  of  May  in  each  year,  dur- 
ing the  said  period  of  seventy  five  years,  divide  and  distribute 
among  all  my  children,  share  and  share  alike,  and  the  children  of 
such  of  my  children  as  may  during  said  period  depart  this  life ; 
the  children  of  such  deceased  children  to  have  and  take,  however, 
only  such  portion  and  share  of  said  rents,  issues,  and  profits  as 
their  deceased  parents  would  have  taken,  if  living.  The  said  mo  le 
of  distribution  to  obtain,  also,  in  regard  to  said  rents,  issues,  and 
profits,  among  descendants  of  more  remote  degree  than  children’s 
children.  And  after  the  expiration  of  the  said  period  of  seventy- 
five  years  the  said  trustee,  chosen  as  aforesaid,  or  his  successor  in 
the  trust,  shall  have  the  right,  and  they  are  hereby  fully  author- 
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ized  and  empowered,  to  sell  said  five  tracts  of  land,  and  to  make, 
execute,  and  deliver  good  and  sufficient  deeds  to  the  purchasers 
thereof,  as  fully  and  completely  as  I myself  might  and  could  do. 
The  proceeds  of  the  sale  of  the  said  five  tracts  of  land  to  be  dis- 
tributed and  divided  by  the  said  trustee,  or  his  successor,  to  and 
among  all  my  children,  share  and  share  alike,  that  may  be  then 
living,  and  the  legal  descendants  of  any  of  my  said  children  that 
may  then  be  dead ; the  legal  descendants  of  such  deceased  child 
or  children  to  take,  however,  only  such  share  and  portion  of  the 
said  proceeds  as  their  deceased  parent  would  have  taken,  if  then 
living.’’ 

Opinion. 

“The  question  presented  is  an  interesting  one,  and  we  have 
given  it  our  best  consideration.  It  is  first  of  all  necessary  that  we 
have  a clear  understanding  of  what  is  meant  by  a perpetuity,  and 
the  rule  which  prohibits  grants  creating  them,  or  tending  to  create 
them,  clearly  stated.  Perpetuities  have  been  variously  defined, 
and  the  rule  against  them  has  been  expressed  with  quite  as  much 
variety.  Whatever  confusion  there  is  among  the  cases,  and  it  is 
not  a little,  may  be  due  to  this  circumstance ; but,  in  whatever 
terms  defined  or  expressed,  there  is  such  a uniform  and  consistent 
recognition  of  the  essential  features  and  principles  in  every  defi- 
nition and  rule,  that,  so  far  as  these  are  concerned,  there  is  no  con- 
flict whatever  between  them.  All  are  not  alike  clear,  but,  if 
closely  studied,  all  will  be  found  consistent  with  each  other.  No- 
where do  we  find  a more  intelligible  and  satisfactory  statement  of 
doctrine  and  rule  than  is  given  in  the  case  of  Oily  of  Philadelphia 
v.  Oirard's  Heirs  (45  Pa.  St  26),  in  a summary  as  lucid  as  it  is 
comprehensive.  It  is  as  follows:  ‘(1)  Perpetuities  are  grants  of 
property  wherein  the  vesting  of  an  estate  or  interest  is  unlawfully 
postponed;  and  they  are  called  “perpetuities,”  not  because  the 
grant,  as  written,  would  actually  make  them  perpetual,  but  be- 
cause they  transgress  the  limits  which  the  law  has  set  in  restraint 
of  grants  that  tend  to  a perpetual  suspense  of  the  title  or  its  vest- 
ing. (2)  The  law  allows  the  vesting  of  an  estate  or  interest,  or  the 
power  of  alienation,  to  be  postponed  for  the  period  of  lives  in 
being  and  twenty-one  years  and  nine  months  thereafter ; and  all 
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restraints  upon  the  vesting  that  may  suspend  it  beyond  that  period 
are  treated  as  perj>etual  restraints,  and  therefore  as  void,  and  con- 
sequently the  estate  or  interests  dependent  upon  them  are  void  : 
and  nothing  is  denounced  by  the  law  as  a perpetuity  that  does  not 
transgress  this  rule.'  Next,  it  is  important  that  we  distinguish 
clearly  between  the  two  separate  and  distinct  estates  or  interests 
which  this  devise  attempts  to  create  : First,  a term  of  seventy-five 
years  in  a trustee  for  certain  beneficiaries ; then,  upon  its  determi- 
nation, an  absolute  interest  over  to  those,  in  effect,  who  would  be 
entitled  to  take  if  the  testator  had  then  died  intestate.  To  deter- 
mine whether  the  devise  is  repugnant  to  the  rule,  and,  if  so,  in  what 
particular  and  with  what  result,  these  several  estates  must  be  con- 
sidered separately,  since  it  sometimes  happens,  where  several  es- 
tates are  created  in  the  same  subject,  that,  while  one  must  fall 
because  of  its  offense,  the  other  may  stand.  Thus  prepared  for  the 
inquiry,  it  may  not  prove  so  difficult  as  it  at  first  appears. 

“ First,  then,  as  to  the  particular  estate — the  term  for  years  given 
to  the  trustee : There  are  many  reported  cases — among  them  Bar- 
num  v.  Bamum  (26  Md.  119);  Deford  v.  Deford  (36  id.  168); 
Thorndike  v.  Loring  (15  Gray  391);  Fosdiek  v.  Fosdick  (6  Allen 
41) — in  which  devises  not  distinguishable  from  this  are  held  to  be 
violative  of  the  rule,  on  the  ground  that  the  trusts  of  the  wills  re- 
quired for  their  execution  a longer  period  that  the  rule  allows.  If 
the  doctrine  of  these  cases  be  correct,  then,  clearly  enough,  this 
particular  estate  offends  against  the  rule,  since  not  only  is  there  a 
possibility  that  the  seventy-five  years  from  the  death  of  the  testa- 
tor will  carry  beyond  the  lifetime  of  the  last  surviving  child  of 
the  testator,  with  twenty-one  years  and  nine  months  added  thereto, 
but,  in  view  of  the  ages  of  these  children,  it  is  altogether  probable 
that  this  will  result  Besides,  in  such  a case  as  this,  a still  shorter 
limit  must  be  applied  ; for  the  rule  is  that,  where  the  testator  fails 
to  avail  himself  of  lives  in  being,  and  adopts  a term  of  years,  with- 
out reference  to  any  life  in  being,  the  term  cannot  extend  beyond 
twenty -one  years  from  his  death.  ‘If  an  absolute  term  is  taken, 
and  no  anterior  term  for  n life  in  being  is  referred  to,  such  abso- 
lute term  cannot  be  longer  than  twenty-one  years.’  (Perry,  Trusts, 
p.  349.)  So  we  have  a manifest  repugnance  between  the  devise 
and  the  rule,  if  the  doctrine  of  the  cases  referred  to  be  correct  It 
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does  not  appear  that  these  eases  have  been  overruled,  jet  Prof. 
Gray,  in  his  work  on  Perpetuities  (pages  166-176),  insists  that  in 
all  of  them  the  rule  had  been  both  misunderstood  and  misapplied. 
His  argument  to  us  seems  complete,  as  it  is  convincing.  Begin- 
ning with  the  origin  of  the  rule,  and  tracing  its  development 
through  all  stages,  he  shows  how,  in  its  design  and  purpose,  and 
' uniform  acceptance  and  application,  except  in  the  cases  criticised, 
it  was  directed  against  future  contingent  interests  only,  and  never 
could  have  had  any  reference  whatever  to  vested  estates.  In  this 
he  is  sustained  by  the  terms  of  every  definition  that  has  been 
given  of  a perpetuity,  and  by  every  authority  on  the  general  sub- 
ject The  cases  referred  to  are  not  so  many  attempts  to  enlarge 
and  widen  the  rule,  so  as  to  embrace  other  subjects  than  those 
originally  intended,  but  as  he  insists,  proceed  upon  a misapprehen- 
sion of  its  purpose  and  scope.  The  variance  between  them  and 
the  doctrine  as  stated  in  City  of  Philadelphia  v.  Girard's  Heirs 
(supra),  must  strike  any  one,  and  it  is  impossible  to  see  how  both 
can  be  correct  The  particular  estates  which  they  condemn  are 
present  vested  interests,  whereas  the  rule  applies  only  to  future 
estates.  They  condemn  them  because  the  trusts  with  which  they 
are  clothed  may  require  in  their  execution  a larger  period  than 
that  prescribed  by  the  rule.  But  Prof.  Gray  shows,  clearly 
enough,  that  the  rule  has  no  concern  with  anything  but  the  begin- 
ning of  the  estate ; that  it  requires  a vesting  within  the  period, 
and,  where  this  occurs,  the  extent  or  continuance  of  it  is  some- 
thing wholly  outside  of  its  operation.  And  so  (in  section  232),  he 
asserts  as  admitted  and  established  doctrine  that  an  interest  is  not 
obnoxious  to  the  rule  if  it  begin  within  a life  in  being  and  twenty- 
one  years  thereafter,  though  it  may  extend  beyond.  The  same 
thing  is  asserted  by  Lewis  in  his  work  on  Perpetuities  (on  page  144), 
and  with  equal  clearness  and  emphasis.  He  says:  ‘The  remote- 
ness against  which  the  rule  is  directed  is  remoteness  in  the  com- 
mencement, or  first  taking  effect,  of  limitations,  and  not  in  the 
cesser  or  determination  of  them.  An  estate  that  is  to  arise  within 
the  prescribed  period  may  be  so  limited  as  to  be  determined  on 
the  happening  of  any  event,  however  remote.  There  is,  of  course, 
no  disputing  such  authority  as  this;  and  the  doctrine  is  so  clearly 
expressed,  as  in  the  authority  we  have  cited  from  our  own  State 
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Reports,  that  it  admits  of  no  two  interpretations.  Manifestly,  the 
cases  criticised  are  reconcilable  with  neither.  Applying,  then, 
this  doctrine  and  rule  to  the  particular  estate  created  by  the  devise 
we  are  considering,  rather  than  subjecting  it  to  the  rulings  made 
in  these  cases  which  have  been  referred  to,  it  seems,  judged  of  by 
itself,  unrelated  to  other . parts,  to  stand  clear  of  the  rule.  Here 
the  particular  estate,  both  legal  and  equitable,  vested  at  once. 
There  was  nothing  future  about  it,  except  its  continuance.  It 
began  within  the  prescribed  limits,  and  it  is  of  no  consequence,  so 
far  as  concerns  the  rule,  that  it  extends  beyond  it.  Each  of  the 
testator's  children  took  a present  vested  interest  in  the  term  of 
seventy-five  years,  the  full  enjoyment  of  which  nothing  could 
defeat  but  his  or  her  death  before  its  expiration, — not  transmis- 
sible, because  not  an  estate  of  inheritance,  but  otherwise  as  freely 
alienable  as  any  other  estate  or  interest  It  is  impossible  to  see 
how  the  rule  against  perpetuities  can  be  applicable  in  such  a case 
as  this. 

“ The  ulterior  estate — that  is,  the  gift  over  to  testator’s  children 
and  grandchildren,  upon  the  determination  of  the  estate  given  to 
the  trustee — must  stand  or  fall  by  the  same  test  The  determin- 
ing question  must  be,  is  this  a vested  interest,  or  is  its  vesting 
suspended  until  the  expiration  of  the  particular  estate?  If  the 
former,  it,  too,  is  outside  of  the  operation  of  the  rule;  but,  if  the 
latter,  the  rule  necessarily  applies,  and  as  certainly  condemns  it 
since,  if  there  be  any  suspension  at  all,  it  is  for  seventy-five  years 
whereas  the  utmost  limit  in  a case  like  this  is  twenty-one  years 
An  estate  is  said  to  be  vested  in  interest  when  there  is  a present 
fixed  right  in  some  one  of  future  enjoyment  of  iy  it  is  not  vested, 
but  contingent,  when-either  -the.  person- who  is  to  enjoy  it  or  the 
event  upotrwbich  the  estate  is  to  arise  is  uncertain.  The  rule,  as 
stated  in  Smith  (Ex.  Int  p.  281),  is  as  follows : 1 Where  real  or 
personal  estate  is  devised  or  bequeathed  to  such  children,  or  to 
such  child  or  individuals,  as  shall  attain  a given  age,  or  the  chil- 
dren who  shall  sustain  a given  character,  or  do  a particular  act,  or 
be  living  at  a certain  time,  without  any  distinct  gift  to  the  whole 
class,  preceding  such  restrictive  description,  so  that  the  uncertain 
event  forms  part  of  the  description  of  the  devisee  or  legatee,  the 
interest  so  devised  is  necessarily  contingent,  on  account  of  the  per- 
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son.  For,  until  the  age  is  attained,  the  character  is  sustaint 
the  act  performed,  the  person  is  unascertained ; there  is  no  perse 
answering  to  the  description  of  the  person  who  is  to  take  U3  de- 
visee or  legatee.’  In  our  case,  a sale  of  the  land  is  directed  at  the 
expiration  of  seventy-five  years  from  testator’s  death,  and  the  pro- 
ceeds are  bequeathed  in  the  following  language : 1 To  and  among 
all  my  said  children,  share  and  share  alike,  that  may  be  then  liv- 
ing, and  the  legal  descendants  of  any  of  iny  said  children  that  may 
then  be  dead;  the  legal  descendants  of  said  deceased  child  or  chil- 
dren to  take,  however,  only  such  share  or  portion  of  the  said  pro- 
ceeds of  sale  as  their  deceased  parent  would  have  taken  if  then 
living.’  There  is  here  no  distinct  gift  to  the  whole  class  of  chil- 
dren. Those  only  are  to  take  who  survive  the  determination  of 
the  particular  estate.  The  language  used  makes  a fair  equivalent 
of  a bequest  to  such  children  1 as  shall  attain  a given  age.’  Not 
for  seventy-five  j’ears  can  there  be  any  person  answering  to  the 
description  of  the  persons  who  are  to  take  as  devisees  or  legatees. 
It  is  not  as  though  the  parties  had  been  individuated,  as  in 
McClure's  Appeal  (72  Pa.  St  414),  where  the  interest  was  held  to 
be  vested.  The  peculiar  features  of  that  case  are  said,  in  the 
subsequent  case  of  Cascaden's  Estate  (153  Pa  St  172;  25  Atl. 
1075),  to  have  controlled  its  decision.  The  case  last  mentioned 
approaches  most  closely  the  case  in  hand.  There  the  bequest  was 
as  follows:  ‘When  the  youngest  child  arrives  at  the  full  age  of 
twenty-one  years,  then  I direct  all  my  said  real  estate  and  invest- 
ments to  be  converted  into  money  by  my  executors,  and  divided 
as  follows : I give  and  bequeath  to  my  wife,  out  of  said  moneys, 
fifteen  thousand  dollars,  and  all  the  rest,  residue,  and  remainder  I 
direct  to  be  divided  among  my  said  children,  share  and  share 
alike,  subject  to  the  deduction  which  I have  before  directed  to  be 
made.  Should  any  of  my  children  die  before  the  youngest  child 
arrives  at  the  age  of  twenty-one  years,  leaving  children,  then  the 
said  share  shall  be  divided  among  said  children,  share  and  share 
alike;  or,  if  he  or  she  shall  die  without  leaving  children,  then  his 
or  her  share  shall  be  divided  among  the  remaining  children,  share 
and  share  alike.’  It  was  held  that  the  interests  given  to  the  chil- 
dren did  not  vest  until  the  youngest  arrived  at  the  age  of  twentv- 
one  years.  In  the  opinion,  the  court  distinguished  clearly  between 
' Vol.  Ill— 6 
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7 lure's  Appeal  (supra).  They  said : 1 In 
l)  the  testator  directed  the  residue  of 
g after  the  death  of  his  wife,  to  be 
is  nephews  and  nieces,  individuating 
leclaring  that  each  is  to  have  an  equal 
union  of  the  court:  “The  gift  is  to  his 
: a class,  but  by  name  as  individuals, 
niniuut  worus  01  survivorship,  and  with  no  bequest  over,  in  the 
event  of  their  death,  in  the  life  of  the  widow.”  Herein  that  case 
differs  from  the  one  in  hand.  In  the  latter  the  testator  does  not 
individuate  his  children  and  give  each  one  a share  by  name.  In 
fact,  the  names  of  his  children  are  nowhere  mentioned  in  the  will. 
The  gift  to  them  is  to  a class,  and  the  distribution  is  to  be  made 
among  them,  share  and  share  alike,  when  his  youngest  child  shall 
arrive  at  the  age  of  twenty  one  years,  and  the  share  of  such  child 
as  shall  die  before  that  period  without  leaving  children  shall  be 
divided  among  the  remaining  children,  share  and  share  alike.  It 
is  obvious  that,  had  Mrs.  Manrise  (a  daughter  of  the  testator)  died 
prior  to  the  distribution  without  leaving  children,  her  share  would 
have  gone  to  the  surviving  brothers  and  sisters  under  the  terms  of 
the  will.  But  it  was  contended  that,  because  she  left  a child  sur- 
viving her,  her  interest  in  the  estate  vested  in  her  descended  to 
and  vested  in  her  child.  Had  this  child  lived  until  the  period  of 
distribution,  there  can  be  no  doubt  she  would  have  been  entitled 
to  her  mother's  share.  As  she  died  before  that  time,  to  hold  that 
she  is  entitled  to  her  mother’s  share  is  to  accord  to  her  a higher 
estate  than  her  mother  possessed.  The  estate  of  the  latter  was 
contingent  upon  her  living  until  the  youngest  child  came  of  age.’ 
In  the  present  case  it  is  the  event — that  is,  the  determination  of 
the  term  of  years — that  is  to  indicate  which,  if  any,  of  the  testa- 
tor's children  or  grandchildren  are  to  take.  The  taking  is  made 
contingent  upon  their  surviving  that  jwriod.  Many  authorities 
might  be  cited  in  support  of  the  view  we  take  of  this  part  of  the 
devise  in  question, — that  its  effect  is  to  create  a future  contingent 
interest, — but  it  is  hardly  necessary  to  do  more  than  we  have. 
What  gives  it  greater  confirmation  than  any  adjudication  upon  a 
case  with  general  features  the  same  (since  all  the  cases  are  more 
or  less  distinguishable  from  each  other,  and  each  stands  upon  its 
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own  peculiarities)  is  the  undisguised  and  unmistakable  purpose  of 
the  devise  to  accomplish  this  very  result, — as  manifest,  we  think, 
as  though  expressed  in  words.  After  all,  it  is  the  intention  of 
the  testator  that  governs.  It  is  impossible,  as  we  read  this  will, 
to  conclude  that  the  testator  intended  that  any  of  his  children 
should  take  an  estate  or  interest  in  the  remainder  which  would  be 
transmissible  or  alienable  during  the  continuance  of  the  particular 
estate.  And  yet  to  hold  these  interests  vested  would  give  them 
this  quality.-^  On  the  contrary,  it  is  obvious  that  the  testator's 
chief  -itfuT controlling  purpose  throughout  was  to  tie  up  his  estate, 
and/hold  it  intact  beyond  the  power  of  either  children  or  grand- 
children to  interfere  with  the  final  distribution  he  proposed  at  the 
^ehd  of  seventy-five  years. 

“And  it  may  be  that  we  must  yet  allow  to  this  purpose  a still 
wider  and  more  controlling  effect,  since,  having  determined  that 
this  ulterior  estate  is  a future  contingent  interest,  repugnant  to 
the  rule,  and  therefore  void  for  remoteness,  it  remains  to  consider 
in  what  condition  this  leaves  the  particular  estate.  As  we  have 
said,  this  latter,  standing  by  itself,  unrelated  to  other  parts,  does 
not  offend  against  the  rule  ; but  this  needs  to  be  qualified  some- 
what The  estate  it  grants  is  free  from  offense,  since  it  is  freely_ 
alienable  and  in  no  sense  tends  to  a perpetuity  ; but  it  contains  a 
power  to  sell  which  flatly  contravenes  the  rule,  and  which  dare 
not  be  exercised.  The  rule  with  respect  to  powers  contained  in  a 
grant  is  the  same  as  that  which  applies  to  estates.  ‘ If  a pdwer 
can  be  exercised  at  a time  beyond  the  limits  of  the  rule  against 
perpetuities,  it  is  bad.  This  happens  when  a donee  of  the  power 
and  the  occasion  on  which  it  can  be  exercised  may  both,  by  pos- 
sibility, be  in  existence  beyond  the  limits  of  the  rule.’  (Gray, 
Perp.  306.)  So,  then,  we  have  nothing  left  of  this  whole  devise 
but  a simple  estate  of  seventy-five  years  in  a trustee,  every  other 
interest  in  the  laud  passing  directly  and  immediately  to  the  heirs 
of  George  Johnston,  the  testator;  in  other  words,  the  heirs  taking 
the  fee  in  the  lands  subject  to  this  term  of  years,  if  the  latter  be 
allowed  to  stand.  The  result  would  be  easily  readied  if  the  bene- 
ficiaries under  the  trust  were  the  ‘heirs'  of  the  testator,  but  they 
are  not.  The  gift  is  to  his  children  and  the  legal  descendants  of 
such  as  shall  die  during  the  period.  The  rule  with  respect  to  void 
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ulterior  limitations  is  atated  by  Lewis  (page  420)  as  follows:  ‘As 
to  prior  limitations,  the  invalidity  of  a limitation  on  account  of 
remoteness  places  all  prior  gifts  in  the  same  situation  as  if  it  had 
been  omitted  entirely  from  the  disposition  scheme.  * * * A 

limitation  of  a life  estate,  or  other  partial  interest,  with  a remain- 
der expectant  upon  it,  which  is  void  for  remoteness,  of  course, 
remains  in  statu  quo  prius,  neither  receiving  enlargement  nor  suf- 
fering diminution.’  If  this  rule  admits  of  no  exception,  but  is  to 
be  applied  in  every  case,  then  this  particular  estate  must  stand. 
But  that  is  a conclusion  that,  it  would  seem,  ought,  if  possible,  to 
be  avoided ; for  the  devise,  strip[>ed  of  the  power  of  sale,  and 
avoided  as  to  the  larger  estate  over,  cannot  with  any  reason  be 
said  to  express  the  testator’s  wishes.  It  will  not  be  pretended 
that  the  particular  estate  was  designed  to  serve  any  purpose  of  its 
own,  distinct  from  the  limitation  over.  On  the  contrary,  it  is  evi- 
dent that  it  was  adopted  simply  as  a means  to  an  end,  — a hook 
upon  which  to  hang  suspended  a tied  up  estate,  until  such  time  as 
testator  desired  it  to  be  opened  and  parted.  How  does  it  in  any 
way  enforce  testator's  wishes  to  leave  the  hook  in  its  place,  when 
there  is  no  estate  to  suspend  it  upon  ? The  estate  which  he  ex- 
pected to  suspend  for  seventy-five  years,  if  we  are  right  in  our 
previous  conclusions,  the  law  has  disposed  of,  — vested  it  at  once 
in  his  heirs  who  have  the  right  to  dispose  of  their  interests  therein 
at  any  time.  The  whole  scheme  of  the  testator  in  this  regard  has 
beer* defeated.  Instead  of  observing  bis  will,  is  it  not  rather  en- 
forcing one  not  his  to  keep  alive  under  such  circumstances  an 
estate  which  he  contemplated  only  in  connection  with  another 
and  larger  one  which  the  law  has  annulled  ? It  would  seem  that 
such  a case  ought,  upon  reason,  to  be  excepted  out  of  the  general 
rule.  In  McSorley  v.  Leary  (4  Sandf.  Ch.  414),  it  is  held  that,  if 
a part  of  the  testator's  general  scheme  is  that  the  estate  shall  be 
kept  entire  for  any  unlawful  period,  no  part  of  the  provision  can 
be  sustained,  but  the  estate  to  which  the  void  provision  relates  will 
vest  immediately  iu  the  heir.  4 When  a will  contains  distinct  and 
independent  provisions,  so  that  different  portions  of  the  property, 
or  different  estates  or  interests  in  the  same  portions  of  the  property, 
are  created,  some  of  which  are  valid  and  others  invalid,  the  valid 
will  be  preserved,  unless  those  which  are  invalid  and  those  which 
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are  valid  are  so  dependent  upon  each  other  that  they  cannot  be 
separated  without  defeating  the  general  intent  of  the  testator.’ 
( llaxtum  v.  Corse , 2 Barb.  Ch.  506.)  The  rule  is  stated  in  argu- 
ment in  Darling  v.  Rogers  (22  Wend.  495),  as  follows:  ‘ Where  a 
will  is  good  in  part  and  bad  in  part,  the  part  otherwise  valid  is 
void  if  it  works  such  a distribution  of  the  estate  as,  from  the 
whole  instrument,  taken  together,  was  evidently  never  the  inten- 
tion of  the  testator;  otherwise,  when  the  good  part  is  so  far  inde- 
pendent that  it  would  have  stood  had  the  testator  been  aware  of 
the  invalidity  of  the  rest’  In  Ilatcley  v.  James  (16  Wend.  61),  in 
which  the  decision  of  the  chancellor  was  reversed,  it  is  distinctly 
asserted  in  the  opinion  of  the  chief  justice  that  valid  life  estates, 
prior  to  void  remainders,  will  not  be  upheld  if  upholding  them 
would  work  injustice  and  defeat  the  main  object  of  the  testator. 
Prof.  Gray,  in  his  work  on  Perpetuities,  clearly  recognizes  such 
exceptions  to  the  general  rule.  In  discussing  those  cases  which 
seem  to  have  overlooked  that  part  of  the  rule  which  makes  it  ap- 
plicable only  to  future  contingent  interests,  he  makes  special  ref- 
erence (on  page  172)  to  the  case  of  Thorndike  v.  Coring  (15  Grav 
891),  which  of  all  the  cases  we  have  seen  most  nearly  approaches 
this  in  its  essential  features  In  that  case  a fund  was  given  by 
will  to  trustees  for  fifty  years  (it  is  of  no  consequence  in  this  con- 
nection that  it  was  given  to  accumulate) ; then  to  be  paid  over  to 
those  who  would  be  entitled  to  the  testator’s  estate  if  he  had  died 
intestate.  The  court  held  that  the  gift  to  the  trustees  was  void  for 
remoteness;  that  therefore  the  whole  trust  fell ; that  a residuary 
clause  in  the  will  took  effect ; and  that  the  estate  passed  at  once  to 
the  residuary  legatees.  Prof.  Gray  shows  that  the  particular  estate 
did  not  offend  against  the  rule;  that  it  was  good  in  law  or  equity, 
though  the  ulterior  gift  was  not  Nevertheless  he  sustains  the  ac- 
tion of  the  court  in  setting  aside  the  whole  trust,  in  the  following 
language:  ‘ It  may  be  fairly  urged  in  support  of  the  decision  in 

Thorndike  v.  Coring  that  the  trust  was  created  solely  for  the  pur- 
pose of  making  an  invalid  gift,  and  that,  its  sole  object  being 
illegal,  the  whole  trust  failed.’ 

“ It  is  equally  clear  that  in  the  present  case  the  only  purpose 
the  testator  had,  in  connection  with  the  trust  he  established,  wa3 
to  make  an  invalid  gift  His  aim  was  to  control  the  disposition 
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fond  the  period  that  the  law  allows,  and  this  de- 
»e  adopted  to  accomplish  it  It  was  a manifest 
lish  an  illegal  object,  and  for  this  reason,  if  for 
e scheme  should  fail.  A like  result  follows 

.„«nisianee  that  the  two  estates  are  not  separable;  that 

is  to  say,  they  are  so  related  that  upholding  the  one  and  avoiding 
the  other  would  clearly  defeat  the  main,  if  not  the  only  purpose 
of  the  testator  in  making  the  devise.  Nocases  are  to  be  found  in 
Pennsylvania,  supporting  the  view  here  expressed,  but  neither  can 
any  be  found  which  are  in  conflict  with  it  There  are  cases — 
Lawrence's  Estate  (13b  Pa.  St.  354;  20  Atl.  521),  and  others — 
which  recognize  the  general  rule  as  stated  by  Lewis,  viz.,  that  a 
prior  estate  neither  receives  enlargement  nor  suffers  diminution 
when  a remainder  expectant  upon  it  is  declared  void  for  remote- 
ness. But  the  question  whether  this  general  rule  admits  of  excep- 
tions is  nowhere  discussed  in  any  of  them.  Elsewhere,  we  have 
seen,  the  rule  is  not  invariably  applied,  and  a recognized  exception 
is  where,  as  in  this  case,  the  failure  of  the  ulterior  estate  disturbs, 
so  as  to  defeat,  the  main  and  dominant  purpose  of  the  testator. 
Another  is  where  the  particular  prior  estate  is  adopted  as  a means 
for  the  accomplishment  of  that  which  the  law  forbids.  The  pres- 
ent case  fajja-wrthirrboth  "exemptions.  -Our  conclusion  is  that  the 
devisa-df  the  six  several  tracts  of  land  described  in  the  bill,  cen- 
tal pea  in  the  last  will  of  George  Johnson,  deceased,  is  wholly  and 
entirely  void,  and  that,  as  to  these  lands,  the  said  George  Johnson 
/ died  intestate.  It  follows  that  the  plaintiff,  who  is  a son  and  heir 
at  law,  is  entitled  to  the  relief  prayed  for.  Let  a decree  in  accord- 
ance herewith  be  prepared  and  submitted.” 

Per  Curiam — The  very  able  and  exhaustive  opinion  of  the 
learned  court  below  in  this  case  is  so  full  and  complete,  and 
evinces  such  a painstaking  care  in  its  preparation,  and  is  so  en- 
tirely satisfactory  to  us,  that  we  adopt  it  as  the  opinion  of  this 
court,  and  on  it  we  affirm  the  decree  of  the  Common  Pleas. 

Decree  affirmed,  and  appeal  dismissed,  at  the  cost  of  the  appel- 
lants. 
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Pratt  vs.  Hargreaves  et  al. 

[Supreme  Court  of  Mississippi,  May  8,  1898;  T5  Miss.  89T;  23  Southern  Rep. 

519.] 

Will  contest— The  issue  of  devisa vit  vel  non. 

1.  Where  undue  influence  i9  urged  in  opposition  to  the  probate  of  a will,  the 

only  issue  proper,  in  the  court  below,  was  dminivit  cel  non,  ami  whether 
the  will  was  actually  obtained  through  the  exercise  of  undue  influence 
is  a mere  matter  of  evidence  uuder  that  issue. 

2.  Where  the  parties  to  a will  contest  submit  to  the  court  by  agreement  the 

question  of  fact  whether  the  testatrix  was  a resident  of  one  state  or  another, 
tlie  findings  of  the  court  will  be  affirmed  when  none  of  the  testimony  on 
which  such  a finding  was  based  has  been  incorporated  in  the  bill  of  ex. 
ception. 

Appeal  from  an  order  of  the  Chancery  Court  entered  at  a term 
held  in  and  for  the  county  of  Harrison. 

Hon.  N.  C.  Hill,  Chancellor. 

Petition  by  George  K.  Pratt  to  probate  the  alleged  will  of  Mrs. 
L.  J.  Bidwell,  deceased.  Bella  P.  Hargreaves  and  others  opposed. 
Decree  rejecting  the-will,  and  proponent  appeals.  Reversed. 

Appellant  filed  his  petition  in  the  Chancery  Court  of  Harrison 
county,  Miss.,  seeking  to  probate  the  nuncupative  will  of  Mrs.  L. 
J.  Bidwell,  made  before  a notary  public  in  New  Orleans,  La.  The 
petition  for  probate  avers  that  Mrs.  Bidwell,  a citizen  of  Louisiana, 
made  and  declared  her  last  will  before  a notary  public,  in  which 
appellant  was  named  as  executor  without  bond  ; that  the  original 
of  said  will  is  of  record  in  the  state  of  Louisiana ; that  Mrs.  Bid- 
well  died  in  Harrison  county,  Miss.,  May  16,  1897,  being  at  the 
time  of  her  death  a citizen  of  Louisiana  and  a resident  there ; that 
a duly  authenticated  copy  of  the  record  of  the  District  Court  of 
Louisiana  probating  said  will  there,  and  embracing  a copy  of  the 
notarial  act  making  said  will,  was  made  part  of  the  petition,  and 
it  was  alleged  that  said  will  was  duly  proven  and  probated  in  said 
court,  nnd  appellant  appointed  executor;  that  the  original  will,  ns 
well  as  the  copy  and  record  thereof,  was  filed  with  the  petition ; 
and  that  the  witnesses  to  the  will  resided  in  Louisiana,  and  could 
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not  be  produced  to  prove  the  said  will.  Appellees  answered  this 
petition,  opposing  the  probation  of  the  will,  and  in  their  answer 
they  admit  that  Mrs.  Bidwell  died  in  Harrison  county,  Miss.,  but 
deny  that  she  was  a resident  of  Louisiana,  but  allege  that  at  the 
time  of  her  death,  and  for  many  years  prior  thereto,  she  was  a resi- 
dent of  Mississippi,  and  had  a fixed  home  there.  A written  agree- 
ment of  the  issues  to  be  tried  was  tiled,  as  follows : “ Whether  Mrs. 
Bidwell  at  the  time  of  her  death  had  a fixed  place  of  residence  in 
Harrison  county,  Miss. ; whether  the  paper  filed  with  the  petition, 
purporting  to  be  an  authenticated  copy  of  the  will  of  Mrs.  Bidwell, 
was  in  fact  such  copy  ; whether  there  was  undue  influence.”  The 
cause  was  set  down  for  hearing  on  these  agreed  issues.  The  con- 
testants moved  the  court  to  require  the  proponent  to  elect  whether 
he  propounded  the  authenticated  copy  or  the  original  will.  The 
court  sustained  this  motion,  and  the  proponent  propounded  the 
authenticated  copy.  The  parties  submitted  by  agreement,  to  the 
court,  on  the  evidence,  the  question  of  domicile,  and  the  court 
found  that  Mrs.  Bidwell’s  domicile  at  the  time  of  her  death,  was  in 
Harrison  county,  Miss.  The  other  issues  were  not  tried.  There 
was  a decree  rendered  rejecting  the  authenticated  copy.  From 
that  decree  proponent  appealed. 

Geo.  S.  Dodds,  for  appellant 

Calhoon  Green  and  T.  V.  Nolan,  for  apellees. 

Whitfield,  J. — The  only  issue  proper  in  the  court  below  was 
devisavit  vel  non.  Whether  the  will  was  obtained  by  undue  in- 
fluence was  mere  matter  of  evidence,  under  that  issue.  Whether 
the  proponent  offered  the  original,  or  a duly  authenticated  copy, 
was  mode  of  probate,  not  an  issue.  We  prefer  to  brush  aside  the 
irregularities  of  the  procedure  below,  and  say  only  what  is  neces- 
sary as  a guide  on  a new  trial.  Since  the  parties  submitted  to  the 
court,  by  agreement,  the  question  of  fact  whether  the  testatrix  was 
a resident  and  citizen  of  Louisiana  or  Mississippi,  and  the  court 
decided  she  was  a resident  and  citizen  of  Mississippi  on  testimony 
none  of  which  is  brought  before  us  by  any  bill  of  exceptions,  that 
finding  is  affirmed.  The  action  of  the  court  in  compelling  pro- 
ponent to  elect  whether  he  would  offer  the  original  or  an  authenti- 
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cated  copy,  and  in  discharging  the  jury,  and  not  proceeding  with 
the  trial  of  the  only  proper  issue,  is  reversed,  and  cause  remanded 
for  a new  trial  of  that  issue. 


Note. -THE  ISSUE  OF  DEV1SAVIT  VKL  NON. 

The  above  term  imports  the  name  of  an  issue  sent  out  of  a Court  of  Chan- 
cery. or  one  which  exercises  chancery  or  probate  jurisdiction,  to  a court  of 
law,  to  try  the  validity  of  a paper  asserted  and  denied  to  be  a will,  to  ascertain 
whether  or  not  the  testator  did  devise,  or  whether  or  not  that  paper  was  his 
will.  (7  Bro.  P.  C.  437;  2 Atk.  424;  5 Pa.  21;  Bouvier’s  I-aw  Diet.  656.) 

Courts  of  equity  will  exercise  a concurrent  jurisdiction  with  courts  of  law 
in  all  matters  of  fraud,  excepting  only  of  fraud  in  obtaining  a will,  which,  if 
of  real  estate,  is  constantly  referred  to  a court  of  law  to  decide  it,  in  the  shape 
of  an  issue  of  derisacit  cel  non;  and  which,  if  of  personal  estate,  is,  in  Eng- 
land, cognizable  in  the  spiritual  or  ecclesiastical  courts.  But,  even  in  this 
case,  the  bill  may  be  retained,  to  abide  the  decision  in  the  proper  court,  and 
relief  be  decreed  according  to  the  event.  No  other  excepted  case  is  known  to 
exist;  and  it  is  not  easy  to  discern  the  grounds  upon  which  this  exception 
stands,  in  point  of  reason  or  principle,  although  it  is  clearly  settled  by  au- 
thority. But  where  the  fraud  does  not  go  to  the  whole  will,  but  only  to  some 
particular  clause;  or  where  the  fraud  is  in  unduly  obtaining  the  consent  of  the 
next  of  kin  to  the  probate,  courts  of  equity  will  lay  hold  of  these  circumstances 
to  declare  the  executor  a trustee  for  the  next  of  kin.  (1  Story's  Eq.  Jur.  [11th 
ed.]  455;  and  cases  cited.) 

An  application  for  an  issue  derimeit  cel  non  is  properly  denied  where  the 
decided  weight  of  evidence  is  in  favor  of  the  testamentary  capacity  of  testa- 
trix, and  it  appears  that  the  two  sons  in  whose  favor  the  will  was  made  cared 
for  their  mother  and  her  estate,  while  the  two  who  had  been  disinherited, 
attempted  to  have  her  declared  insane.  (157  Pa.  465.) 

The  term  “derimeit  cel  non,"  is  of  Latin  extraction,  and  in  free  rendition 
imports  the  interrogatory—"  Did  he  make  a will  ? Was  there,  in  fact,  a will 
or  not  ? ” From  its  signification,  the  nature  of  the  issue  is  quite  apparent, 
and,  it  may  be  stated  in  a general  way,  to  be  an  appropriate  remedy  whenever 
the  authenticity  of  a testamentary  paper  is  called  in  question.  It  is  still 
resorted  to,  in  probate  litigation,  although  its  technicality  and  strict  identity 
has  been  all  but  lost  in  the  practice  of  the  so-called  code  states.  Still,  in  sev- 
eral of  our  jurisdictions,  where  the  old  English  chancery  methods  are  still  in 
vogue,  this  remedy  may  be  applied  for,  and  should,  in  all  proper  instances,  be 
granted.  In  testing  the  right  to  have  this  issue  presented  it  must  be  borne  in 
mind  that  in  every  instnnee,  the  court  is  guided  by  the  evidentiary  features  of 
the  first  or  original  trial;  and,  if  the  facts  developed  by  the  evidence  were  of 
such  a conclusive  character  as  to  preclude  any  reasonable  prospect  of  reversal, 
the  application  will  be  properly  denied. 

On  the  trial  of  an  issue  decitaril  cel  non  a conflict  in  the  evidence  and  con- 
trariety of  the  opinions  expressed,  and  the  veracity  of  the  witnesses,  are  mat- 
Vol.  Ill— 7 
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tors  peculiarly  within  the  province  of  the  jury,  and  with  them  the  court  haa 
nothing  to  do.  (Shaver  v.  McCarthy,  110  Pa.  3311;  Newhard  v.  Yuudt.  182  id. 
834;  Shaffer  v.  Clark,  90  id.  94;  Weaver  v.  Craighead,  104  id.  288;  Sharpless 'a 
Estate,  134  id.  350.) 


Curd  et  al.  vs.  Field. 

[Court  of  Appeals  of  Kentucky,  March  11,  1898;  45  S.  W.  Rep.  92.] 
Purchase  of  property  held  in  trust  — Duty  of  vendee. 

1.  It  is  a well-established  rule  in  equity  that  wherever  the  trust  or  charge  is  of 

a defined  or  limited  nature,  the  purchaser  must  himself  see  that  the  pur- 
chase money  is  applied  to  the  proper  discharge  of  the  trust. 

2.  The  above  rule  does  not  apply,  however,  where  the  trust  is  of  a general  and 

unlimited  nature.  In  such  a case,  the  vendee  is  uot  required  to  supervise 
the  application  of  the  purchase  price  to  the  requirements  of  the  trust. 

3.  Where  a testator  has  given  property  to  a devisee,  and  has  accompanied  his 

gifts  with  precatory  words  or  phrases  implying  a desire  or  wish  that  the 
property  should  be  used  for  the  benefit  of  some  designated  person,  the 
courts  hold  that  a trust  is  created  on  the  property  devised  in  favor  of  the 
person  designated. 

4.  Precatory  trusts  are  frequently  raised  by  the  appropriate  use  of  such  words 

as  “wish,"  “desire,”  "request,”  "expectation,"  “ hope,”  " entreaty,”  and 
similar  expressions. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Fayette. 

Forman  t Bartlett,  for  appellants.  x 

W.  O.  Wiglesworth,  for  appellee. 

White,  J. — In  1876,  John  Curd  died  in  Fayette  countv,  seized 
in  fee  of  certain  lands,  leaving  a will,  which  was  duly  probated  in 
the  Fayette  County  Court  The  will  contains  this  provison:  “I 
then  will  all  my  land  or  farm  to  my  son  John  C.  Curd,  to  do  with 
as  he  may  think  proper,  requiring  him  to  pay  to  my  little  niece 
Bessie  Curd  Field  $500  when  she  arrives  at  the  age  of  twenty- 
one,  or  when  she  gets  married.”  This  land  willed  to  John  C. 
Curd  was  worth  a considerable  sum,  and  a portion  of  it  has 
been  sold  by  him  to  appellant  T.  C.  Jefferson.  The  appellee, 


Digitized  by  Google 


CURD  ET  AL.  v.  FIELD. 


51 


Bessie  Curd  Field,  brings  this  action,  seeking  to  subject  this  land 
in  the  hands  of  Jefferson  and  deeded  by  J.  C.  Curd,  to  the  pay- 
ment of  the  $500  willed  to  her  when  she  arrived  at  twenty-one 
years.  Appellee  claimed  that,  by  the  will  of  John  Curd,  the  land 
devised  to  appellant  J.  C.  Curd  was  impressed  with  a trust  to  pay 
the  devise  to  appellee,  and  that,  as  this  devise  to  her  has  never 
been  paid,  she  has  a lien  on  the  land  to  satisfy  her  devise.  The 
appellant  T.  C.  Jefferson  filed  answer  to  the  petition,  denying  the 
existence  of  any  lien  or  any  trust  to  pay  this  devise  to  appellee, 
and  also  pleaded  that,  if  there  was,  the  lien  also  included  another 
tract  that  had  been  sold  by  the  executor  to  pay  debts  and  legacies. 
To  both  these  paragraphs  the  court  sustained  a demurrer,  and  ren- 
dered judgment  against  J.  C.  Curd  for  $500,  with  interest  from 
July  29, 1892,  and  also  adjudged  appellee  a lien  prior  to  purchase 
by  Jefferson,  or  to  a mortgage  executed  by  Jefferson  on  a certain 
tract  of  land,  describing  same,  and  adjudged  a sale  to  satisfy  same. 
From  that  judgment,  this  appeal  is  prosecuted  by  J.  C.  Curd  and 
T.  C.  Jeffersoa 

It  will  be  noticed  that  by  the  will  devising  this  land  to  appellant 
J.  C.  Curd,  from  whom  appellant  Jefferson  bought,  and  in  the  very 
same  clause  devising  this  land,  John  C.  Curd  is  required  to  pay 
appellee  $500.  This  direction  to  pay  appellee  is  not  to  the  execu- 
tors, but  is  to  appellant  John  C.  Curd  only.  It  will  also  be  no- 
ticed that  the  devise  is  specific,  both  as  to  the  amount  and  time  of 
payment  and  as  to  the  devisee.  The  courts  have  frequently  held 
where  a testator  has  given  property  to  a devisee,  and  has  accom- 
panied his  gift  with  precatory  words  or  phrases,  implying  a desire 
or  wish  that  the  property  should  be  used  for  the  benefit  of  some 
designated  person,  this  created  a trust  on  the  property  devised  in 
favor  of  the  person  designated.  These  precatory  words  are  such 
as  “ wish,”  “desire,"  “ request,"  “expectation,"  “hope,"  “ entreaty,” 
and  such  like  expressions.  (Pom.  Eq.  Jur.  § 1014)  In  this  case 
the  testator  uses  a much  stronger  term  than  either  of  the  above. 
He  “ requires  ” the  payment.  Perry,  Trusts,  § 114,  lays  down 
the  rule  in  these  cases  to  be:  “ Every  case  must  depend  upon  the 
construction  of  the  particular  will  under  consideration.  The  point 
really  to  be  determined  in  all  cases  is  whether,  looking  at  the 
whole  context  of  the  will,  the  testator  intended  to  impose  an  obli- 
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gation  on  his  legatee  to  carry  his  wishes  into  effect,  or  whether, 
having  expressed  his  wishes,  he  intended  to  leave  it  to  the  legatee 
to  act  on  them  or  not,  at  his  discretion.”  Applying  this  rule  to 
the  will  of  John  Curd,  it  is  clear  that  John  C.  Curd  had  no  discre- 
tion in  the  payment  of  $500  to  appellee.  We  are  of  opinion  that 
this  land  was  impressed  with  a trust  for  the  payment  of  this  devise, 
and  therefore  follows  it  into  the  hands  of  any  purchaser. 

It  is  claimed  by  the  appellants  that  by  reason  of  the  statute 
(being  section  4846,  Ky.  St.,  which  provides:  “ Where  lands  are 
devised  to  be  sold  on  specific  or  general  trust,  or  are  conveyed  or 
devised  to  trustees  or  executors  in  trust,  to  be  sold  generally  or 
for  any  specific  purpose,  the  purchaser  shall  not  be  bound  to  look 
to  the  application  of  the  purchase  money,  unless  so  expressly  re- 
quired by  the  conveyance  or  devise”),  appellant  Jefferson  is  pro- 
tected in  his  purchase  of  this  land,  and  was  under  no  obligation  to 
see  that  appellee  received  her  legacy.  We  cannot  agree  to  this 
contention.  In  Grolenkemper  v.  Bryson  (79  Ky.  353),  this  court 
said  : “ It  is  a well-established  rule  in  equity  that,  wherever  the 
trust  or  charge  is  of  a defined  or  limited  nature,  the  purchaser 
must  himself  see  that  the  purchase  money  is  applied  to  the  proper 
discharge  of  the  trust. ; but,  whenever  the  trust  is  of  a general  and 
unlimited  nature,  he  would  not  see  to  it”  The  opinion  reaches 
this  conclusion  after  quoting  from  Sims  v.  Lively  (14  B.  Mon. 
438),  and  the  statute  above,  which  was  in  force  when  the  opinion 
was  rendered.  We  think  the  rule  laid  down  in  Grolenkemper  v. 
Bryson  is  decisive  of  this  case.  The  charge  in  this  case  is  defined 
and  limited — a specific  sum,  a named  person,  a time  certain.  Ap- 
pellant was  not  relieved  by  the  statute. 

There  was  no  error  in  the  judgment  refusing  a lien  on  the 
thirty-five  acres,  as  it  was  not  shown  to  have  been  devised  to  ap- 
pellant John  C.  Curd  by  the  will,  but  was  bought  by  him  after- 
wards. Nor  was  there  error  in  refusing  to  charge  the  land  of 
Metcalf  sold  by  the  executors  to  pay  debts,  with  a proportionate 
share  of  this  devise  to  appellee  Nor  was  there  error  in  refusing 
to  make  the  executors,  Tarlton  and  Sullivan,  parties,  as  they  were 
not  in  any  way  bound  to  appellant  Jefferson  on  account  of  the 
devise  to  appellee.  Finding  no  error,  the  judgment  is  affirmed, 
with  damages. 
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Jackson  et  al.  vs.  Wilson. 

[Supreme  Court  of  Alabama,  April  28,  1898;  117  Ala.  432;  23  Southern  Rep. 

621.] 


Decedents’  Estates — Statutory  Exemptions — Liability  of 

ADMIMISTRATORS  AND  SURETIES. 

1.  The  right  of  a widow  and  minor  child  or  children  of  a decedent  to  an  ex- 

emption of  the  property  specified  in  the  statute  is  absolute  and  unqualified, 
and  is  not,  in  any  event,  in  anticipation  of  the  distributive  share  to  which 
either  may  be  entitled  on  the  final  settlement  and  distribution  of  the  estate, 
and  the  title  to  such  property  does  not  vest  in  the  personal  representative. 

2.  If  a decedent,  at  the  time  of  his  death,  is  not  in  possession  of  personal  prop- 

erty exceeding  in  value  $1,000,  his  creditors  are  without  remedy  as  to  the 
personal  estate,  and  there  is  no  room  or  reason  for  a selection  by  the 
widow,  to  separate  and  individualize  it  from  any  other  property  of  the 
estate,  as  its  appropriation  by  the  widow  will  be  deemed  equivalent  to  a 
selection  marie  according  to  the  terms  of  the  statute. 

3.  Similarly,  a selection  is  unnecessary  in  the  ca3e  of  a homestead  exemption, 

where  the  area  and  value  of  the  homestead  sought  to  be  exempted  does  not 
exceed  the  limit  allowed  by  law,  and  is  not  a part  or  parcel  of  a larger 
portion  of  land. 

4.  A surety,  on  an  administrator  s bond,  is  only  liable  for  the  property  which 

came  to  the  administrator’s  hands,  and  was  subject  to  administration. 

Appeal  from  an  order  of  the  Chancery  Court  entered  at  a term 
held  in  and  for  the  county  of  Chambers. 

Hon.  J.  R Dowdell,  Chancellor 

H.  if.  Oliver,  for  appellant 

Robinson  <&  Duke,  for  appellee 

The'bill  in  this  case  was  filed  by  the  appellants,  the  children  of  • 
Calvin  Jackson,  deceased,  against  the  appellee,  M.  H.  Wilson, 
and  averred  the  following  facts;  Calvin  Jackson  died  intestate  in 
Chambers  county  in  1882.  His  widow,  Martha  T.  Jackson, 
qualified  as  administratrix  on  his  estate  shortly  after  his  death, 
with  M.  H.  Wilson,  the  appellee,  as  a surety  on  her  administra- 
tion bond.  The  administratrix,  as  is  averred,  took  Dossession  of 
the  assets  of  her  husband’s  estate,  worth,  as  stated,  upwards  of 
$1,200;  that  she  died  in  1894,  insolvent,  without  ever  having 
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made  any  settlement  of  her  administration  of  her  husband's 
estate;  that  complainants,  who  are  the  only  children  and  heirs  of 
their  deceased  father,  were,  and  are  now  over  the  age  of  twenty- 
one  years,  were  each  under  that  age  when  their  father  died,  and 
have  never  received  their  respective  shares  of  their  father's  estate. 

The  prayer  of  the  bill  was  for  an  account  and  a decree  against 
the  defendant,  M.  IL  Wilson,  as  surety  on  the  administration 
bond  of  their  mother,  for  their  respective  distributive  shares  of  the 
estate  of  their  father. 

The  bill  was  amended,  stating  that  said  Calvin  Jackson  owned 
at  his  death,  household  and  kitchen  furniture,  horses,  mules, 
corn  and  other  plantation  supplies,  etc.,  worth  about  $400  or 
$500,  and  a tract  of  land  worth  about  $1,000;  that  no  personal 
property  or  land  was  ever  claimed  by  said  widow  and  minor  chil- 
dren as  exempt  from  administration,  nor  was  any  ever  set  apart 
to  them  as  exempt ; but  all  of  the  property  was  taken  possession 
of  by  the  widow,  as  administratrix,  and  appropriated  and  con- 
verted by  her.  Administration  was  taken  on  her  estate  in  1897, 
by  R F.  Gilder,  and  he  was  made  a party  defendant 

The  bill  was  demurred  to  on  the  following  grounds  : “(1)  The 
bill  fails  to  show  that  the  intestate,  Calvin  Jackson,  left  any  estate 
subject  to  administration  ; (2)  The  bill  fails  to  show  that  said  in- 
testate left  any  property  over  and  above  the  homestead  and  ex- 
emptions allowed  to  the  widow  and  minor  children;  (3)  The  bill 
fails  to  show  that  any  of  the  estate  of  Calvin  Jackson  was  appro- 
priated and  converted  by  Martha  T.  Jackson  as  administratrix.’* 
“(5)  The  bill  fails  to  show  how  much  land  was  owned  by  Calvin 
Jackson  at  the  time  of  his  death  and  went  into  the  hands  of  his 
said  administratrix ; (6)  The  bill  fails  to  show  that  intestate,  Cal- 
vin Jackson,  left  real  estate  amounting  to  more  than  one  hundred 
and  sixty  acres  in  area  or  two  thousand  dollars.” 

Upton  the  submission  of  the  cause  upon  the  demurrers,  the 
chancellor  rendered  a decree  sustaining  them.  From  this  decree 
the  complainants  appeal,  and  assign  the  rendition  thereof  as  error. 

Haralson,  J. — The  right  of  a widow  and  minor  child  or  chil- 
dren of  a decedent  to  an  exemption  of  the  property  specified  in  the 
statute  (Code  1886,  § 2545)  is  absolute  and  unqualified,  and  is  not. 
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in  any  event,  in  anticipation  of  the  distributive  share  to  which 
either  may  be  entitled  on  final  settlement  and  distribution  of  the 
estate.  The  additional  exemption  of  personal  property  pro- 
vided in  the  succeeding  section  (2546)  to  the  amount  of  $1,000,  is 
in  anticipation  of  the  distributive  shares,  or  of  legacies,  if  there 
be  a wilL  The  right  and  title  of  that  allowed  by  the  first  named 
section  above  is,  as  stated,  absolute  and  unqualified,  in  the  widow 
and  minor  child  or  children,  and  the  title  to  it  does  not  vest  in 
the  personal  representative  of  the  estate.  The  right  and  title  of 
that  exempted  under  the  last  named  sectiou  is  also  absolute  and 
unqualified,  but  it  cannot  ripen  into  a title  to  particular  property 
until  there  is  a selection  of  it,  and  it  is  thereby  individualized  and 
separated  from  the  mass  of  the  personal  property  to  which  the 
title  of  the  personal  representative  extenda  This  is  the  rule  in 
solvent  estates,  and  in  estates  where  the  amount  of  the  property 
exceeds  the  exemptions  allowed  to  the  widow  and  the  husband’s 
children.  ( Mitcham  v.  Moore , 73  Ala.  542;  Bell  v.  Hall.  76  id. 
548;  Little  v.  McPherson , id.  552.) 

But  if  a decedent,  at  his  death,  does  not  own  personal  property 
exceeding  in  value  $1,000,  there  is  no  room  or  reason  for  a selec- 
tion, to  separate  and  individualize  it  from  any  other  property  of 
the  estate  in  which  the  representatives  would  have  a title.  There 
would  be  none  of  the  latter  class  from  which  to  separate  it,  and  a 
selection  of  what  there  is  on  hand,  would,  therefore,  be  unneces- 
sary. The  law  intervenes  in  such  cases  and  attaches  the  right  of 
exemption  as  absolutely  as  if  the  particular  property  had  been  se- 
lected, set  apart  and  declared  exempt  This  would  be  the  case, 
whether  there  was  administration  on  the  estate  or  not,  and  without 
reference  to  what  person  might  be  administrator.  Administration 
would  be  useless  in  such  a case.  ( Alley  v.  Daniel,  75  Ala  405; 
Nance  v.  Nance,  84  id.  375,  378  ; 4 South.  699  ; Chandler  v. 
Chandler,  87  Ala  300,  803 ; 6 South.  153 ; James  v.  Clark,  89 
Ala.  606  ; 7 South.  161.) 

The  same  rule  prevails  as  to  the  homestead  exemption,  where 
the  area  and  value  of  the  homestead  do  not  exceed  the  limit  al- 
lowed by  law  as  exempt,  and  it  is  not  a part  or  parcel  of  a larger 
portion  of  land.  A selection  is  then  unnecessary.  ( Poliak  v.  Mc- 
Neil, 100  Ala  203;  13  South.  937,  and  authorities  there  cited.) 
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In  this  case,  the  bill  shows  that  the  personal  property  of  dece- 
dent was  only  of  the  value  of  four  or  live  hundred  dollars.  The 
law  appropriated  this  without  any  selection  to  the  widow  and  the 
minor  children,  and  its  retention  and  appropriation  by  her  for  the 
purposes  allowed  by  the  statute  may  be  said  to  have  been  a se- 
lection of  it  by  her. 

It  is  also  shown  that  decedent  owned  a tract  of  land,  whether  in 
the  country  or  town  is  not  shown,  worth  about  $1,000.  If  it  was 
the  homestead,  the  widow  had  the  right  to  occupy  it,  and  there 
was  no  need  of  laying  formal  claim  to  it  as  exempt.  Moreover, 
it  does  not  appear  that  the  land  was  ever  sold  by  the  administra- 
tor for  any  purpose.  If  not,  it  remains,  descended  to  the  com- 
plainants as  the  only  children  and  heirs  of  their  deceased  father. 

To  maintain  this  bill,  complainants  should  have  shown,  that 
Mrs.  Jackson  came  into  the  possession  of  property,  and  converted 
to  her  own  purposes,  to  which  she  was  not  entitled  under  the  ex- 
emption laws.  A surety  on  an  administrator’s  bond  is  only  liable 
for  property  which  came  to  the  administrator’s  hands  which  was 
subject  to  administration.  The  bill  not  only  fails  to  make  such  a 
case,  but  it  reasonably  enough  appears  that  the  very  reverse  was 
the  case.  The  demurrer  to  it  was  properly  sustained. 

Affirmed. 


Bennett  vs.  Packer  et  al. 

[Supreme  Court  of  Errors  of  Connecticut,  March  2,  1898;  70  Ct.  857  ; 39  Atl. 

Rep.  739.] 

Construction  of  wills — Dower — Intestate — In  terkokem 
— Forfeiture  of  estate. 

1.  The  intention  of  a testator  that  a provision  of  his  will  for  the  !>eneflt  of  his 

widow  shall  be  a substitute  for  her  dower  right  need  not  be  expressly 
stated  in  the  will.  No  technical  words  or  terms  are  required  to  express 
such  intention. 

2.  Where  such  a provision  is  not  expressly  stated  in  the  will  to  be  in  lieu  of 

dower,  the  intention  may  be  gathered  from  a consideration  of  the  entire 
will;  but  it  should  be  demonstrated  by  clear  and  manifest  implication. 

8.  Unless  such  intention  clearly  appears  from  the  will,  the  widow  is  not  put  to 
her  election. 
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4.  One  H,  gave  to  his  wife,  S.,  by  a recital  in  his  will,  all  the  residue  of  his 

estate  for  her  separate  use,  witt  the  proviso,  that  if  she  should  agaiu  marry 
•*  I give,  devise  and  bequeath  to  her  one  third  of  my  real  estate  and  per- 
sonal property  for  herself  and  Iter  heirs."  Held,  that  the  widow  was  not 
entitled  to  an  estate  in  fee  in  cither  the  real  or  personal  property. 

5.  A provision  in  a will  which  directs  a forfeiture  of  the  widow's  estate  in  the 

event  of  her  remarriage  is  not  to  be  regarded  as  merely  in  terrurem,  but 
imposes  a limitation  that  the  law  will  always  respect. 

Case  reserved  for  the  consideration  of  the  full  bench  by  an 
order  filed  at  a term  of  the  Superior  Court  held  in  and  for  the 
-county  of  Windham. 

Hon.  Milton  A.  Shumway,  Presiding  Judge. 

Samuel  B.  Harvey , for  executor. 

Elliot  B.  Sumner  and  Huber  Clark,  for  Susan  M.  Griggs. 

Charles  E.  Searls  and  William  A.  King,  for  testator's  children. 

The  will  of  Lothrop  H.  Hooker  is  as  follows : “ I,  Lothrop  H. 
Hooker,  of  Mansfield,  county  of  Tolland  and  state  of  Connecticut, 
being  of  sound  mind  and  memory,  do  make  and  ordain  this  my 
last  will  and  testament,  in  manner  and  form  as  follows,  viz.:  Item 
1.  It  is  my  will  that  all  my  just  debts,  funeral  charges,  and  ex- 
penses of  erecting  suitable  monuments  be  paid  and  discharged  by 
my  executor,  hereinafter  mentioned.  Item  2.  I give  and  be- 
queath to  my  daughters,  Jennie  L.  Bacon,  wife  of  Joseph  H, 
Bacon,  to  Mary  Eva  Byles,  wife  of  George  S.  Byles,  to  Emma  A. 
Hooker  and  Adele  M.  Hooker,  each  one  hundred  dollars  for  their 
own  separate  use.  Item  3.  I give,  bequeath,  and  devise  to  my 
beloved  wife,  Susan  M.  Hooker,  all  the  rasidue  of  my  personal 
property  and  real  estate  owned  by  me  at  the  time  of  my  decease, 
for  her  own  separate  use  and  behoof.  Item  4.  It  is  my  will  that, 
if  the  said  Susan  M.  Hooker  again  marries  after  my  decease,  I 
give,  bequeath,  and  devise  to  her,  the  said  Susan  M.  Hooker,  one- 
third  of  my  real  estate  and  personal  property  for  herself  and  her 
heirs.  Item  5.  I hereby  appoint  Origen  Bennett  the  executor  of 
this,  my  will  and  testament  In  witness  whereof,  I have  signed, 
sealed,  and  published,  and  declared  this  instrument  as  my  will,  at 
Vol.  Ill — 8 
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Mansfield,  Conn.,  on  this  twenty-eighth  da}’  of  December,  A.  D. 
18S2.  Lothrop  EL  Hooker.  [Seal.]”  The  testator  died  April 
24,  1838.  The  value  of  the  personal  estate  left  by  him  is 
$3,797.53:  the  value  of  the  real  estate,  $6,075.  His  will  was 
admitted  to  probate  in  May,  1888,  and  the  plaintiff  duly  qualified 
as  executor.  The  daughters  of  the  testator  named  in  the  second 
clause  of  the  will  were  his  children  by  a former  wife.  The  said 
Susan  M.  Hooker  was  the  second  wife  of  the  testator.  They  were 
married  in  May,  1862.  After  the  death  of  the  testator,  she,  in 
January,  1897,  married  John  W.  Griggs,  who  died  in  November, 
1897.  Our  advice  is  asked  upon  the  following  questions: 
**  Whether,  by  the  provisions  of  said  will,  and  of  items  3 and  4 
thereof,  the  testator’s  widow  became  entitled  to  an  estate  in  fee 
simple  in  the  real  property  of  said  estate;  whether,  by  the  pro- 
visions of  said  will,  and  of  items  3 and  4 thereof,  said  widow  be- 
came entitled  to  a life  estate  in  and  life  use  of  two-thirds  of  the 
property  of  said  estate,  or  whether  said  two-thirds  became,  at  her 
said  marriage,  intestate  estate ; whether,  if  said  two-thirds  of  said 
property  is  intestate  estate  at  her  said  marriage,  said  widow  be- 
came entitled  to  one-third  of  the  same;  whether  the  widow,  under 
item  3 of  said  will,  became  entitled  to  the  personal  property  of 
said  estate  absolutely ; whether,  if  two-thirds  of  the  property  be- 
longing to  said  estate  became  intestate  upon  the  said  marriage  of 
the  testator’s  widow,  the  real  estate  other  than  that  in  which  the 
widow  has  a dower  interest  may  be  sold  by  the  executor,  and  the 
avails  thereof  be  used  to  pay  the  expenses  of  settling  the  said 
estate.” 

Hall,  J. — The  only  claim  made  by  Susan  M.  Griggs  (for- 
merly Susan  M.  Hooker)  to  the  estate  in  question,  in  her  written 
statement  filed  in  the  Superior  Court  in  obedience  to  an  order  of 
that  court,  is  that,  as  widow  and  as  devisee  and  legatee  under  the 
will,  she  has  an  absolute  title  to  all  the  real  and  personal  property 
of  the  estate  after  the  payment  of  claims  and  of  the  legacies  given 
to  the  daughters.  The  third  clause  of  the  will,  considered  inde- 
pendently of  the  other  provisions,  gives  to  the  widow  such  abso- 
lute title  to  the  residuum.  But  the  several  clauses  of  the  will 
must  be  construed  in  relation  to  each  other  ; and  reading  the  third 
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and  fourth  clauses  together,  it  is  clear  that  the  fee  to  two-thirds  of 
the  residue  is  a gift  durante  viduitate.  Upon  the  fee  to  such  two- 
thirds  the  fourth  clause  imposes  a conditional  limitation,  by 
which,  upon  the  subsequent  marriage  of  the  widow,  the  estate 
determines  ipso  /ado,  without  any  re-entry  or  other  act  by  the 
heirs  of  the  testator.  (2  Washb.  Real  Prop.  [4th  Ed.]  24;  Phillips 
v.  Medbury,  7 Conn.  568,  573 ; Sheldon  v.  Bose,  41  Conn.  371.) 
Such  a limitation  is  not  void  as  in  terrorem,  and  as  placing  a re- 
straint upon  marriage.  (Jarm.  Wills  [6th  Am.  Ed.]  *885,  *886, 
and  note;  Phillips  v.  Medbury  [snpro].) 

The  provisions  for  the  widow  by  the  third  and  fourth  clauses 
of  the  will  were  in  lieu  of  dower.  The  intention  of  a testator  that 
a provision  of  his  will  for  the  benefit  of  his  widow  shall  be  a sub- 
stitute for  her  dower  right  need  not  be  expressly  stated  in  the 
will.  No  technical  words  or  terms  are  required  to  express  such 
intention.  Where  such  a provision  is  not  expressly  stated  in  the 
will  to  be  in  lieu  of  dower,  the  intention  may  be  gathered  from  a 
consideration  of  the  entire  will,  but  it  should  be  “ demonstrated 
by  clear  and  manifest  implication."  And  unless  such  intention 
clearly  appears  from  the  will,  the  widow  is  not  put  to  her  elec- 
tion. (2  Scrib.  Dower  [2d  Ed.]  443;  Lord  v.  Lord,  23  Conn.  327; 
Ailing  v.  Chatfield,  42  id.  276.)  In  Ix>rd  v.  Lord  (supra),  the 
devise  to  the  wife  was  not  expressed  to  be  in  lieu  of  dower.  The 
testator  gave  to  his  wife  during  her  widowhood,  the  use  of  his 
dwelling  house,  garden,  and  lot  adjoining,  one-haif  the  use  of  his 
fishery,  the  use  of  one-half  of  his  household  furniture,  the  income 
from  certain  bank  stock,  and  charged  upon  his  farm  the  annual 
payment  of  certain  products,  and  gave  her  certain  bank  stock. 
The  provision  was  held  to  be  in  lieu  of  dower.  In  Evans’  Appeal 
(51  Conti.  435,  440),  a gift  to  the  widow  of  the  life  use  of  the 
entire  estate  of  the  testator  was  held  to  be  necessarily  in  lieu  of 
dower.  In  Anthony  v.  Anthony  (55  Conn.  256;  11  Ail.  45),  a gift 
to  the  wife  of  about  two-thirds  of  the  income  of  the  personal  prop- 
erty and  the  use  of  nearly  half  the  real  estate  was  held  to  exclude 
dower,  though  not  expressly  stated  in  the  will  to  be  in  lieu  of 
dower.  In  the  case  at  bar  the  testator  gave  to  his  wife,  during 
widowhood,  the  fee  to  about  nine-tenths  of  his  entire  property, 
and,  in  the  event  of  her  remarriage,  an  interest  in  his  estate  much 
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greater  in  value  than  her  dower  right  We  think  it  clearly  ap- 
pears from  the  entire  will  to  have  been  the  intention  of  the  testa- 
tor that  the  gift  to  the  widow  should  be  in  lieu  of  dower,  and  that 
by  her  acceptance  and  enjoyment  for  nearly  ten  years,  without 
claiming  dower,  of  the  benefit  of  a provision  giving  to  her  the  fee 
of  the  residuum  during  widowhood,  and  thus  placing  it  within  her 
power  to  enjoy  that  estate  during  her  life,  and  giving  to  her  one- 
third  of  the  residuum  absolutely  in  case  of  her  remarriage,  she  is 
estopped  from  claiming  dower  in  the  estate  which  has  become  in- 
testate by  her  marriage. 

Is  the  widow  entitled  to  share  in  the  personal  property  of  the 
intestate  estate,  under  the  statute  of  distribution  ? Some  expres- 
sions in  the  opinion  in  Leake  v.  liaison  (60  Cona  498,  513 ; 21 
Atl.  1075,  1080),  would  seem  to  indicate  that  she  was  not  But 
the  question  was  not  really  involved  in  the  decision  of  that  case, 
and  the  statement  in  the  opinion  that  the  widow  was  not  entitled 
to  share  in  the  intestate  estate  “resulting  from  the  failure  of  the 
remainder  over  to  the  heirs  of  the  daughters"  is  based  upon  the 
peculiar  circumstances  of  that  case,  among  which  were  the  facts 
that  the  testator  did  not  contemplate  that  any  part  of  his  estate 
would  become  intestate,  and  that  the  widow  did  not  claim  the 
right  to  share  in  the  intestato  estate  In  Huntington  s Apical  (30 
Conn.  526),  it  was  made  a quaere  whether  the  will  containing  a 
provision  for  the  benefit  of  the  widow  could  be  considered  as 
affecting  the  rights  of  her  heirs  under  the  statute  of  distribution 
to  share  in  intestate  estate  The  case  of  Sheldon  v.  Bose  was  quite 
similar  to  the  present  case.  There  the  testator  bequeathed  to  his 
wife  the  use  of  all  his  estate  so  long  as  she  remained  his  widow, 
and,  in  case  of  her  remarriage,  the  life  use  of  one-half  of  his  prop- 
erty, the  other  half  to  brothers  and  sisters,  but  with  no  disposition 
of  the  remainder  after  the  termination  of  the  widow’s  life  estate. 
The  widow  remarried.  After  her  death  it  was  held  that  one-half 
the  intestate  estate  should  be  distributed  to  the  heirs  of  the  widow. 
In  Evans  Appeal  (supra),  the  testator,  hnving  no  children,  gave 
to  his  widow  the  life  use  of  his  entire  estate  after  the  payment  of 
debts,  without  an  express  statement  that  it  was  in  lieu  of  dower. 
The  widow  declined  in  writing  to  accept  the  provision  of  the  will, 
upon  advice  that  her  acceptance  of  it  would  not  only  bar  her 
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dower  right,  but  also  her  right  under  the  statute  of  distribution. 
This  court  held  that  she  might  revoke  her  election,  and  claim 
under  the  will  the  use  of  the  entire  estate  for  life,  and,  under  the 
statute  of  distribution,  one-half  the  personal  estate  absolutely,  and 
that  notwithstanding  her  acceptance  of  the  provision  of  the  will, 
which  was  held  to  be  in  lieu  of  dower,  she  was  entitled,  as  dis- 
tributee, under  the  statute,  to  one-half  the  personal  property  abso- 
lutely. In  the  recent  case  of  Nelson  v.  Pomeroy  ([Conn.],  29  Atl. 
634),  it  was  held  that  the  acceptance  of  the  bequest  to  the  widow, 
which  was  expressed  to  be  in  lieu  of  dower,  did  not  bar  her  from 
claiming  her  share  of  the  intestate  personal  estate,  under  the 
statute. 

In  giving  the  opinion  of  the  court,  Judge  IIammersi.ey 
says:  “ Pinckney  v.  Pinckney  (1  Bradf.  Sur.  276),  seems  to  support 
the  broad  rule  that  a bequest  to  a widow  1 in  lieu  of  all  right  she 
may  have  in  my  reai  or  personal  estate,  except  as  hereinafter 
mentioned,’  does  not  exclude  the  widow  from  her  distributive 
share  of  any  property  undisposed  of  by  the  will.  Doubtless,  such 
a statement  should  be  taken  subject  to  the  modification  that  a 
bequest  to  his  wife  in  lieu  of  all  claim  upon  the  testator's  estate 
may  be  so  framed  that,  if  she  elect  to  take  the  bequest,  she  will 
be  estopped  from  claiming  any  share  even  of  intestate  property.” 
The  widow's  right  to  share  in  the  personal  property,  unlike  her 
right  of  dower,  could  have  been  defeated  by  the  testator  by  a dis- 
posal of  his  entire  estate  by  will.  As  it  appears  upon  the  face  of 
the  will  that,  in  the  event  of  the  marriage  of  the  widow,  a part  of 
the  estate  would  become  intestate,  we  think  she  may  justly  claim 
that  she  accepted  the  gift  to  her  as  a substitute  for  her  right  of 
dower  only,  and  not  in  lieu  of  her  statutory  right  to  share  in  the 
intestate  personal  estate. 

The  Superior  Court  is  advised  : (1)  That,  by  the  provisions  of 
the  will,  the  testator's  widow  did  not  become  entitled  to  an  abso- 
lute estate  in  fee  in  either  the  entire  real  or  personal  estate;  (2) 
that,  upon  the  remarriage  of  the  widow,  two-thirds  of  the  entire 
estate  became  intestate ; (3)  that  the  widow  is  not  entitled  to  anv 
part  of  the  real  estate  of  said  intestate  estate,  but  is  entitled  as  a 
distributee,  under  the  statute,  to  one-third  of  the  personal  intestate 
estate.  Upon  the  question  asked  in  the  amendment  to  the  com- 
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plaint  we  give  no  advice,  as  it  is  not  involved  in  the  construction 
of  the  will. 

The  other  judges  concurred. 


Notk-OF  CONDITIONS  "IN  TERROREM." 

There  will  always  appear  a class  of  testators  without  the  least  capacity  to 
remain  tpiiet  after  death,  unless  they  have  imposed  some  ridiculous  restraint 
ui>on  a beneficiary  which  must  be  observed,  according  to  the  terms  of  the  will, 
before  that  beneficiary  can  enjoy  his  estate.  Fortunately,  these  exhibitions  of 
post  mortem  spleen  find  little  favor  in  the  courts,  and  regarding  them  as  in 
terrorem,  merely,  they  have  no  other  practical  effect  than  to  gratify  the  feel- 
ings of  a vindictive  testator  who  probably  goes  to  his  death  with  the  idea  that 
he  has  succeeded  in  projecting  a threat  beyond  the  grave  that  will  tie  respected. 
The  rule  that  has  been  quite  generally  adopted  is  this:  Unless  a failure  to  ob- 
serve the  restriction  imposed  will  result  in  forfeiture,  it  will  be  regarded  as  in 
terrorem,  merely,  provided,  however,  the  gift  is  one  to  which  under  some  cir- 
cumstances, it  would  be  proper  to  annex  the  condition.  Mr.  Scliouler  remarks, 
in  one  of  his  most  weighty  paragraphs,  “This  'in  terrorem’  doctrine  explore* 
in  slippery  places;  nor  are  the  instances  few  where  the  conditions  precedent 
appear  to  have  been  thus  treated,  and  the  legatee's  title  made  absolute,  though, 
logically  speaking,  it  is  only  In  condition  subsequent  where  the  rejection  of 
qualifying  terms  should  leave  the  gift  positive  and  secure.”  One  very  apt 
illustration  of  the  doctrine  springs  from  those  cases  where  a legacy  is  given 
upon  the  condition  that  the  legatee  will  not  dispute  the  validity  of  the  will. 
The  courts  hold  that  such  conditions  are  not  obligatory  but  only  in  terrorem — 
imposed  by  way  of  threat.  Such  holding  proceeds  upon  the  theory  that  if  any 
man  has  a valid  grievance— a just  cause  of  complaint,  the  law  of  the  land  gives 
him  the  right  to  seek  redress  in  a court  of  justice,  and  it  is  not  competent  for  a 
testator  to  deprive  him  of  that  right  by  a declaration  in  his  will.  Legal  privi- 
leges, in  this  country,  are  conferred  upon  our  citizens  by  organic  and  statute 
law.  And  it  would  )>e  an  amazing  proposition,  if  rights  thus  conferred  could 
be  summarily  withheld  at  the  caprice  of  every  man  who  makes  a will.  How- 
ever, this  subject  is  far  from  being  free  of  doubt.  A great  equity  judge, 
whose  opinions  have  always  been  held  in  high  repute,  has  justly  said,  “ It  is 
impossible  to  refer  to  the  numerous  cases  on  this  subject  without  feeling  that 
the  judges  have  never  felt  very  sure  of  the  ground  on  which  they  were  tread- 
ing.” Cranworth,  C.,  in  Dixon  Trust  Case  (1  Sim.  N.  8.  37).  Hut  by  far 
the  most  instructive  deliverance,  on  this  subject,  is  from  Chief  Justice  Red- 
field,  whose  primacy  upon  any  question  of  either  law  or  equity  will  be  at 
once  admitted.  He  says:  “ Certain  rules  may  lie  safely  afilrmed  to  exist,  as 
that  all  such  conditions  as  are  unreasonable  either  on  account  of  the  donor 
having  no  recognized  right  to  interest  himself  in  the  marriage  of  the  donee,  or 
liecause  he  goes  beyond  the  just  limits  of  a right  which  does  exist  to  a cer- 
tain extent,  or  because  he  attempts  to  exercise  his  control  in  an  improper  man- 
ner, or  to  an  improper  extent,  are  void.  Beyond  this  the  cases  seem  to  finally 
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resolve  themselves  Into  the  mere  judgment  of  the  court  upon  the  circumstances 
of  each  particular  case."  This  question  of  in  terrorem  must  be  left  largely  to 
the  discretion  of  the  court.  It  is  impossible  to  formulate  any  precise  rule  tlmt 
will  apply  to  ail  cases. 

It  lias  been  the  settled  law  since  the  time  of  Chancellor  Nottingham,  that  a 
condition  subsequent  annexed  to  a legacy  in  partial  restraint  of  the  legatee's 
marriage,  though  the  restraint  imposed  was  both  reasonable  and  lawful  and  had 
been  so  recognized  in  numerous  adjudications,  yet,  notwithstanding  ali  this, 
the  condition  will  not  be  allowed  to  divest  the  title  of  the  legatee,  even  where 
a clear  breach  of  the  condition  is  shown,  unless. 

First.  It  clearly  appears  that  there  was  an  express  gift  over  to  a certain  bene- 
ficiary named,  on  breach  of  the  condition;  or, 

Second.  Unless  there  are  specific  directions  that  the  legacy  should,  on  breacli 
of  the  condition,  fall  into  the  residuum  and  be  distributed  therewith. 

I apprehend  that  any  consideration  of  tills  topic  is  fatally  deficient  that  fails 
to  note  the  above  conditions,  that  mako  the  rule  in  terrorem  operative.  It  is 
time  the  subject  was  dismissed.  But  I am  constrained  to  add  a reflection  that 
comes  to  all  investigators  in  this  somewhat  barren  field,  which  is  this:  The 
term  in  terrorem  in  its  substance  aud  essence  is  notbiug  more  than  a huge  legal 
specter,  that  the  courts  occasionally  invoke  to  stand  in  the  place  of  a reason  for 
refusing  to  enforce  a testamentary  condition  of  doubtful  propriety. 

The  settled  doctrine  is  that  where  a personal  legacy  is  given  on  a condition  in 
restraint  of  marriage,  and  the  condition  is  not  precedent,  but  subsequent,  and 
is  afterwards  broken,  and  there  is  no  disposition  over,  then  the  condition  is  con- 
strued as  in  terrorem  merely,  and  a mere  gift  of  a residue  is  not  considered  a 
bequest  over.  There  must  be  a distinct  provision  that  the  legacy  shall  vest  in 
a third  person,  or  sink  into  the  residue,  on  the  breach  of  the  condition ; otherwise 
the  legacy  becomes  pure  and  absolute.  If  however,  the  condition  be  preced- 
ent, and  not  unreasonably  restrictive  of  marriage,  the  legacy  takes  effect  only 
upon  the  condition  being  observed.  (1  Story  Eq.  § 290.) 

The  system,  as  will  thus  be  seen,  is  somewhat  incongruous;  being,  as  it  is, 
the  result  of  a blending  of  the  doctrine  of  the  civil  law,  that  marriage  ought 
to  be  free,  with  the  principles  of  common  law  already  adverted  to. 

The  law  upon  this  whole  subject  Is  well  summarized  in  a valuable  treatise,  as 
follows:  11  If  a condition  (in  a restraint  of  marriage)  is  precedent,  and  annexed 
to  a gift  of  land  (or  of  any  interest  arising  out  of  laud),  it  operates  as  at  the  com- 
mon law.  When  broken,  it  prevents  the  estate  from  vesting,  whatever  be  its 
nature.  When  annexed  to  a gift  of  personal  property,  if  general  or  unreason- 
able, it  is  wholly  void,  and  the  gift  takes  effect;  if  partial  and  reasonable,  it  is 
operative.  When  a condition  is  subsequent,  and  annexed  to  a gift  of  land  (or 
of  any  interest  arising  out  of  the  land),  if  general,  it  is  void,  and,  although 
broken,  the  estate  of  the  donee  continues;  if  partial  and  reasonable,  it  is  opera- 
tive, and  on  its  breach  the  estate  of  the  donee  is  defeated.  When  a subsequent 
condition  is  annexed  to  a gift  of  personal  property,  if  general,  it  is  void;  if  par- 
tial and  reasonable,  and  there  is  a gift  over,  it  is  operative,  and  upon  its  breach 
the  interest  of  the  first  donee  ceases,  and  the  gift  over  takes  effect,  but,  if  there 
is  no  gift  over,  then  the  condition  is  said  to  be  in  terrorem  merely,  and  is  in- 
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operative."  (2  Pom.  Eq.  § 933.  See.  also,  Maddox  v.  Maddox,  11  Qrat.  804; 
2 Lead.  Cas.  Eq.  144;  notes  to  Scott  v.  Tyler,  1 Story  Eq.  g 280;  2 Lom.  Ex'ra 
79;  2 Min.  Inst.  245,  et  teq.) 

It  is  settled  from  an  early  day,  that  where  the  bequest  is  made  a charge  upon 
land,  as  no  interest  vests  until  the  time  of  payment,  that  if  that  is  made  de- 
pendent upon  the  performance  of  a particular  condition,  as  marrying  with  the 
consent  of  the  trustees  or  others,  although  in  restraint  of  marriage,  and  such  as 
would  be  held  in  terrorem  and  of  no  force  In  a pecuniary  legacy,  yet  being  at- 
tached to  a charge  upon  land,  no  interest  will  vest  until  the  condition  is  per- 
formed. (Ilaughtou  v.  Haughton,  1 Molloy,  Oil;  post,  pi.  30;  Stackpole  v. 
Beaumont,  3 Vesey,  839.)  Consent  after  the  marriage  will  avail  nothiug. 
(Harvey  v.  Aston,  1 Atk.  381,  where  the  question  Is  elaborately  discussed  and 
all  the  early  cases  cited  and  commented  upon.  Reynish  v.  Martin,  3 Atk.  330.) 
And  the  Ecclesiastical  Courts  hold  a provision,  that  the  legatee,  in  personal 
legacies,  shall  not  be  entitled  to  receive  the  same  unless  upon  marriage  with 
consent  of  persons  named,  to  be  merely  in  terrorem  and  not  a valid  condition. 
(Reynish  v.  Martin.  8 Atk.  830,  especially  where  there  is  no  gift  over.  2 Jar- 
man [1861],  39,  40;  2 Redfield,  Wills,  670.) 

In  the  case  of  Coppage  v.  Alexander's  Heirs  (2  B.  Mon.  813),  the  testator 
left  a will,  saying,  “ I give  unto  my  beloved  wife,  Mary  Alexander,  the  half 
of  my  land  I now  own,  during  her  widowhood  or  life,"  etc.  The  court  said, 
among  other  things:  “ We  are  aware  that  it  has  been  sometimes  decided  that  a 
condition  in  the  bequest  or  devise  of  a husband,  in  restraint  of  the  second  mar- 
riage of  his  widow,  is,  as  in  other  cases  where  there  is  no  devise  over,  to  be 
construed  in  terrorem,  against  the  policy  of  the  law  and  void."  Some  au- 
thorities are  cited,  and  the  court  proceeds:  “Yet  it  has  been  frequently  said, 
and  we  incline  to  think  upon  good  reason,  that  a condition  that  a widow  shall 
not  marry,  is  not  unlawful  or  void.”  etc.  After  discussing  the  point  at  some 
length,  the  court  finally  waives  it,  and  decides  that  the  words  of  the  will  are 
words  of  limitation  and  not  words  of  condition,  and  that  the  estate  devised  to 
the  widow  terminated  at  her  subsequent  marriage.  The  case  is  not  entirely 
parallel  with  the  one  lx: fore  us,  for  the  words  " during  her  widowhood  " pre- 
cedes the  words  "or  life.” 

It  seems  to  be  the  opinion  of  Mr.  Jarman  (Wills,  43),  that  it  is  ''  not  easy  to 
calculate  whether  future  judges  will  adopt  the  distinctions  which  modern 
cases  present,  or  treat  them  as  getting  rid  altogether  of  the  in  (errorem  doc- 
trine as  applicable  to  conditions  precedent.”  and  thus  allow  all  conditions  tend- 
ing to  limit  and  restrain  the  freedom  of  choice,  as  to  the  time  and  manner  of 
marriage,  which  are  not  inconsistent  with  proper  self-respect  and  independ- 
ence In  the  person  so  restrained,  as  entirely  valid  and  to  be  enforced.  That 
is  evidently  the  view  of  Lord  Loughborough  in  Stackpole  v.  Beaumont  (3 
Vesey,  839). 

But  it  seems  there  is  no  question  that  conditions  subsequent  in  restraint  of 
the  freedom  of  marriage  have  usually  been  construed  to  be  merely  in  terrorem. 
(Marples  v.  Bainbridge,  1 Madd.  590;  Wheeler  v.  Bingham,  3 Atk.  868,  and 
cases  cited.)  And  a legacy  given  on  marriage  with  consent,  clearly  caunot 
vest  except  upon  marriage,  as  that  is  indispensable  by  the  terms  of  the  bequest. 
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And  where  the  law  dispenses  with  consent,  as  being  merely  in  terrorem,  there 
being  no  bequest  over,  it  cannot  dispense  with  the  marriage  also.  (Garbut  v. 
Hilton,  1 Atk.  381;  2 Jarman  [1861],  43.) 

In  England,  a condition  not  to  dispute  the  will,  where  the  subject  of  dispo- 
sition Is  personal  estate,  is  regarded  as  interrorem,  and,  therefore,  where  there 
is  a reasonable  occasion  for  contest,  a legatee,  by  disputing  the  will,  does  not, 
on  that  account,  forfeit  his  legacy.  (Powell  v.  Morgan,  2 Vern.  90;  Morris  v. 
Burroughs,  1 Atk.  404.)  It  is  settled  law  in  the  United  States  that  no  one  can 
take  under  a will,  and  at  the  same  lime  make  a claim  against  it,  but  condi- 
tions not  to  dispute,  in  case  of  legacies,  are  here,  as  in  England,  unsually  held 
in  (errorem,  and  will  not  work  a forfeiture  unless  there  is  a gift  over  to  an- 
other person  upon  breach  of  the  condition.  (Fredericks  v.  Gray,  10  Scrg.  & 
K.  182;  Hyde  v.  Baldwin,  17  Pick.  803.) 

In  Pennsylvania,  such  a condition,  where  there  was  good  cause  for  the  liti- 
gation, was  held  not  to  take  effect,  and  the  devisee  did  not,  by  contesting,  for- 
feit his  devise.  (Chew's  Appeal,  43  Pa.  St.  228.) 


In  Re  Chapman's  Estate. 

Appeal  of  Chamberlin. 

[Snpreme  Court  of  Errors  of  Connecticut,  March  2,  1898;  70  Ct.  363;  39  Atl. 

Rep.  784  ] 

Administrators  de  bonis  non — Right  to  asseta 

1.  The  rule  of  the  common  law  that  an  executor  or  administrator  was  entitled 

to  the  surplus  of  the  personal  estate  after  the  payment  of  debts  was  never 
adopted  in  the  state  of  Connecticut.  Parties  in  that  relation  are  regarded 
as  mere  agents  for  those  beneficially  entitled  to  the  property  as  creditors, 
legatees,  heirs  or  distributees. 

2.  Nor  is  the  executor  of  an  executor  entitled,  as  at  common  law,  to  administer 

the  estate  of  the  first  testator. 

3.  It  is  the  duty  of  an  administrator  <ie  boni*  non  to  ask  for,  demand  and  re- 

ceive of  his  predecessor,  his  heirs  or  administrators,  all  the  goods  and 
effects  of  the  deceased  and  also  all  the  books  of  accounts,  bonds,  notes  or 
other  securities,  documents  or  papers  whatsoever  touching  the  estate 
which  may  l)e  needed  In  the  settlement  of  it. 

4.  Where  a will  disposes  of  only  a part  of  the  estate,  the  executor  or  adminis- 

trator with  the  will  annexed  is  « ojBct'o  the  administrator  of  the  intestate 
estate. 

fi.  Where  an  executor  or  administrator  dies  before  completing  or  accounting 
for  his  trust,  his  personal  representative  must  settle  the  account  in  the 
Court  of  Probate  and  pay  the  amount  found  due  to  the  successor. 

Vol.  Ill — 9 
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Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Tolland. 

lion.  Samuel  0.  Prentiss,  Presiding  Judge. 

Lewis  Sperry  and  Charles  Phelps , for  appellants. 

IF.  IP.  Ilyde  and  Joel  II.  Reed,  for  appellees. 

The  material  facts  found  in  both  cases  are  the  following  : 

In  March,  1879,  Elijah  S.  Chapman  died,  leaving  a will,  which 
was  in  the  same  month  duly  approved.  The  following  is  a copy 
of  its  material  parts : “ Second.  I give,  devise,  and  bequeath  unto 
my  beloved  wife,  Eunice  Chapman,  the  use  and  improvement, 
rents,  profits,  and  income  of  all  my  estate,  real  and  personal, 
and  wheresoever  the  same  may  be  situated,  to  her  during  her 
natural  life.  Third.  I give,  devise,  and  bequeath  all  my  said 
estate,  at  the  decease  of  my  said  wife,  unto  such  person  or  persons, 
and  in  such  shares  or  portions,  as  my  said  wife,  Eunice  Chap- 
man, by  her  last  will  and  testament  duly  executed,  shall  name 
designate,  and  appoint  (provided  she  shall  not  give  the  some  to 
Otis  and  Ambrose  D.  Snow,  or  either  of  them),  to  them  and  their 
heirs,  forever.” 

Gelon  W.  West,  who  was  named  as  executor  in  the  will,  ac- 
cepted said  office,  and  duly  qualified  as  executor.  In  February, 
1880,  said  executor  filed  an  account,  purporting  to  be  a final  ac- 
count of  his  administration  of  the  estate,  which  account,  after  due 
notice  and  hearing,  was  approved  and  allowed. 

In  April,  1884,  Eunice  Chapman,  widow  of  Elijah  S.  Chapman, 
died,  leaving  a will,  which  was  duly  proved  and  approved,  the 
material  parts  of  which  are  the  following:  “Third.  Whereas,  my 
late  husband,  Elijah  S.  Chapman,  did  by  his  last  will  and  testa- 
ment, dated  the  8th  of  August,  1877,  and  admitted  to  probate  in 
the  Probate  Court  for  the  district  of  Ellington,  on  the  22d  day  of 
March,  A.  D.  1879,  give,  devise,  and  bequeath  all  ‘his  estate,  at 
my  decease,  unto  such  person  or  persons,  and  in  such  shares  or 
portions,  as’  I,  by  my  last  will  and  testament  ‘shall  name,  desig- 
nate, and  appoint,’  therefore  I,  the  said  Eunice  Chapman,  do  give, 
devise,  and  bequeath  all  said  estate  of  my  said  husband,  Elijah  S. 
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Chapman,  and  also  all  the  rest  and  residue  of  my  own  estate  not 
hereinbefore  disposed  of,  unto  Gelon  W.  West,  of  said  town  of 
Yernon,  his  heirs  and  assigns,  forever,  and  do  hereby  name,  desig- 
nate, and  appoint  the  said  W est  as  the  person  to  receive  all  the 
estate  of  said  Elijah  S.  Chapman,  deceased,  according  to  the  pro- 
visions of  said  will  of  said  Elijah  S.  Chapman,  all  of  which  said 
estate  of  said  Elijah  S.,  and  said  residue  of  my  own  estate,  shall 
be  to  said  West,  his  heirs  and  assigns,  in  trust,  for  the  uses  and 
purposes  following,  to  wit : To  have  the  sole  care  and  manage- 
ment of  all  said  property,  real  and  personal,  and  to  pay  over  and 
deliver  to  my  sou,  Doremus  D.  Chapman,  during  his  natural  life, 
all  the  rents,  profits,  interest,  and  income  of  said  trust  estate,  after 
deducting  the  expenses  incident  to  said  trust,  for  the  use  and 
benefit  of  my  said  son  ; and  if  said  rents,  profits,  interest,  and  in- 
come shall  at  any  time  be  insufficient  to  provide  my  said  son  with 
a good  and  comfortable  support  in  sickness  and  in  health,  then 
and  in  that  case  I fully  authorize  and  empower  said  trustee  to  use 
and  expend  so  much  of  the  principal  of  said  trust  estate  as  shall 
be  necessary  for  that  purpose,  in  his  discretion.  And  I fully  au- 
thorize and  empower  and  direct  said  trustee,  when  in  his  judgment 
it  shall  be  for  the  interest  of  said  estate,  to  sell  and  convey  any 
portion  or  all  of  said  trust  estate,  real  and  personal,  and  to  invest 
and  reinvest  the  same  in  such  manner  as  he  shall  deem  best  for 
the  interest  of  said  estate,  and  in  like  manner  to  invest  and  rein- 
vest all  moneys  belonging  to  said  estate.  Fourth.  If,  upon  the 
decease  of  my  said  son,  Doremus  D.  Chapman,  any  portion  of  said 
trust  estate  shall  be  remaining  in  the  hands  of  said  trustee  undis- 
posed of,  I authorize  and  direct  said  trustee  to  distribute,  transfer, 
and  convey  all  said  remaining  estate  absolutely  to  such  persons  as 
would  then  be  entitled  to  the  same  as  heirs  at  law  of  the  said 
Doremus  D.  Chapman,  if  said  estate  belonged  to  him,  under  the 
statute  laws  of  the  state  of  Connecticut  then  in  force,  if  the  same 
were  intestate  estate;  that  is  to  say,  said  trustee  shall  distribute 
said  estate  as  aforesaid  to  those  persons  who  are  the  natural  heirs- 
at-law  of  my  said  son  at  the  time  of  his  decease.” 

In  the  will  of  Eunice,  Gelon  W.  West  was  named  as  executor, 
as  well  as  trustee,  and  he  accepted  said  office  and  said  trust,  and 
duly  qualified  both  as  executor  and  trustee.  In  November,  1889, 
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West  filed  an  account  of  his  administration  of  the  estate  of  Eunice 
as  executor,  and  also  as  trustee  under  her  will.  These  two  last- 
named  accounts  are  the  only  ones  ever  filed  by  West  in  any  capa- 
city in  connection  with  the  estate  of  Eunice,  and  after  due  notice 
and  hearing  they  were  approved  and  allowed  by  the  court  Both 
accounts  showed  a balance  of  $15,8S5.88  belonging  to  the  trust 
fund,  which  consisted  of  both  real  and  personal  estate.  In  Novem- 
ber, 1889,  George  M.  Paulk  received  from  West  said  trust  fund 
created  by  the  will  of  Eunice,  and  has  ever  since  continued  to 
manage  said  fund,  and  to  act  as  the  trustee  thereof,  under  the  pro- 
visions of  said  will,  and  now  has  said  funds  in  his  hands.  There  is 
no  record  in  the  proper  Probate  Court  of  the  resignation  of  West  as 
executor  of  Eunice,  nor  as  trustee  under  her  will,  nor  of  the  sub- 
stitution of  Paulk  for  West  in  any  capacity  connected  with  said 
will,  ostate,  or  fund,  except  what  is  contained  in  said  record  in  a 
certain  bond  executed  by  Paulk  on  the  23d  of  November,  1889, 
reciting  that  he  had  been  appointed  executor  and  trustee  on  the 
18th  of  November,  1889,  in  place  of  West,  resigned.  In  fact, 
Paulk  was  never  appointed  other  than  ns  trustee  of  said  fund,  and 
has  never  claimed  or  assumed  to  act  otherwise  than  as  trustee. 
West  died  in  January,  1890. 

Elijah  and  Eunice  Chapman  left,  surviving  them,  three  children^ 
to  wit:  Adeline  L.,  now  the  wife  of  Ambrose  Snow;  Mary  E., 
now  the  wife  of  Otis  Snow ; and  Doremus  D.  Chapman,  who  was 
unmarried  at  the  death  of  his  mother.  After  his  mother  died, 
Doremus  married,  and  in  December,  1896,  died,  leaving  a widow, 
Ella  H.  Chapman,  but  no  issue.  He  left  a will,  which  has  been 
duly  approved,  by  which  he  gave  all  of  his  property  and  estate  of 
every  kind  to  his  wife,  and  appointed  James  F.  Chamberlin  as  his 
executor,  who  has  duly  qualified  and  is  now  acting  as  such  exec- 
utor. No  administrator  de  bonis  'non  has  ever  been  appointed, 
either  upon  the  estate  of  Elijah  or  Eunice  Chapman,  and  no  exec- 
utor or  administrator  upon  either  of  their  estates  has  ever  been 
appointed,  except  as  before  stated.  There  is  now  in  the  hands  of 
Paulk,  acting  as  trustee  as  aforesaid,  after  deducting  all  rents, 
profits,  interest  and  income,  during  the  life  of  Doremus,  and  all 
expenses  incident  to  said  trust,  certain  real  and  personal  property, 
originally  belonging  to  Elijah  S.  Chapman,  which  came  into  the 
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hands  of  the  trustee  of  Eunice  under  her  will,  and  certain  real  and 
personal  property  originally  belonging  to  Eunice,  which  came  into 
the  hands  of  West,  her  executor  and  trustee. 

In  March,  1897,  the  executor  of  Doremus,  claiming  that  said 
property  in  the  hands  of  Paulk  was  intestate  property,  belonging 
to  the  estates  of  Elijah  and  Eunice,  respectively,  which  had  never 
been  administered,  applied  to  the  Court  of  Probate  for  the  appoint- 
ment of  an  administrator  de  bonis  non  upon  each  estate,  and  that 
court  denied  the  applications.  The  executor  of  Doremus  took  an 
appeal  to  the  Superior  Court  In  that  court  he  made  the  follow- 
ing claims:  “(1)  That  the  attempted  exercise  of  a power  of  ap- 
pointment by  said  Eunice  Chapman,  in  said  clause  of  her  will 
above  set  forth,  was  in  violation  of  the  statute  of  perpetuities, 
■which  was  in  force  at  the  time  of  the  death  of  said  Eunice  Chap- 
man, in  so  far  as  the  gift  over  the  remainder  upon  the  death  of 
Doremus  D.  Chapman  is  concerned,  and  that  said  appointment  is 
therefore  to  that  extent  invalid,  and  the  attempted  disposition  of 
such  remainder  was  of  no  effect  in  law.  (2)  That  the  estate  re- 
maining in  the  hands  of  said  acting  trustee,  so  derived  from  the 
estate  of  said  Elijah  S.  Chapman,  was  by  reason  of  the  premises 
intestate  estate,  and  must  be  distributed  in  accordance  with  the 
provisions  of  the  statute  law  of  this  state.  (3)  That,  in  order  that 
the  property  and  estate  in  the  hands  of  said  acting  trustee  may  be 
-distributed  among  the  persons  entitled  thereto,  it  wa3  necessary 
that  an  administrator  de  bonis  non  with  the  will  annexed  be  ap- 
pointed on  said  estate.” 

The  claims  of  the  present  appellants  in  the  Superior  Court 
were  ns  follows : “ (1)  That  the  issue  involved  in  the  appeal  from 
the  decree  of  the  Probate  Court  refusing  to  appoint  an  adminis- 
trator de  bonis  non  with  the  will  annexed  on  the  estate  of  said 
Elijah  S.  Chapman  was  whether  there  was  an  administrator  com- 
petent to  act,  and  whether  there  was  any  property  which  had  not 
been  administered,  belonging  to  said  estate.  (2)  That,  inasmuch 
as  the  only  property  in  question  was  property  which  formerly  be- 
longed to  the  estate  of  Elijah  S.  Chapman,  and  that  said  estate,  as 
■well  as  of  the  estate  of  Eunice  Chapman,  had  been  settled,  and 
final  account  rendered  by  the  executors  thereof,  and  the  property 
in  question  delivered  to  the  trustee  under  the  will  of  Eunice  Chap- 
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man,  the  administration  upon  the  estate  was  complete,  and  there 
was  no  property  belonging  to  it  which  an  administrator  de  bonis 
non  with  the  will  annexed  would  have  any  jurisdiction  over,  if 
appointed.  (3)  That  an  administrator  de  bonis  non  could  not 
properly  be  appointed,  inasmuch  as  there  was  no  property  be- 
longing to  said  estate  which  had  not  been  administered  upon  by 
the  former  executor  thereof.  (4)  That  the  appointment  of  George 
M.  Paulk,  as  trustee  under  the  will  of  Eunice  Chapman,  successor 
to  Gelon  W.  West,  deceased  and  also  as  executor,  was,  in  effect, 
an  appointment  of  Paulk  as  administrator  with  the  will  annexed, 
and  there  was  therefore  no  vacancy  in  the  office.  (5)  That  neither 
the  will  of  Elijah  S.  Chapman  or  Eunice  Chapman,  nor  the  con- 
struction of  any  clause  in  either  of  those  wills,  was  properly  be- 
fore the  court,  and  that  the  status  of  the  property,  as  it  might  be 
ascertained  by  the  construction  of  the  wills  referred  to,  could  not 
affect  the  question  at  issue,  because,  whoever  might  be  entitled 
to  the  property  now  in  the  hands  of  the  trustee  after  the  death  of 
the  life  tenant,  it  was  nevertheless  property  which  had  been  fully 
administered,  and  the  same  could  not  be  recovered  by  an  admin- 
istrator de  bonis  non  with  the  will  annexed  on  the  estate  of 
Elijah  S.  Chapman  and  Eunice  Chapman,  if  one  should  be  ap- 
pointed. (6)  That  the  property  in  question  in  the  hands  of  the 
trustee,  under  the  will  of  Eunice  Chapman,  was  within  the  juris- 
diction of  the  Probate  Court,  and  within  the  jurisdiction  of  a 
courtof  equity;  and  it  was  competent  for  any  persons  who  claimed 
an  interest  in  said  property  to  bring  a petition  to  the  Probate 
Court  or  an  action  against  the  trustee,  and  thus  determine  their 
rights  to  the  property,  without  the  intervention  of  an  administra- 
tor de  bonis  non.  (7)  That,  although  neither  the  will  of  Elijah  S. 
Chapman  nor  of  Eunice  Chapman  was  properly  before  the  court 
in  this  appeal,  if  the  construction  of  those  wills,  or  either  of  them, 
was  to  be  considered  by  the  court,  then  the  appellees  are  entitled 
to  the  property  in  question,  under  the  will  of  Eunice  Chapman, 
as  the  only  heirs  of  Doremus  D.  Chapman,  and  that  the  same  was 
not  in  violation  of  the  statute  of  perpetuities.” 

That  court  in  effect  sustained  the  former  and  overruled  the 
latter  claims,  and  rendered  judgment  in  favor  of  the  executor. 
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Torrance  J. — In  1879,  Mr.  Chapman  died,  leaving  a will,  in 
which  he  gave  the  life  use  of  all  his  property  to  his  wife,  and  at 
her  death  he  gave  it  to  such  person  or  persons  as  she  by  her  will 
should  appoint  In  1880,  the  executor  under  this  will  rendered 
his  final  administration  account,  which  was  accepted  and  allowed. 
In  1884,  Eunice,  the  wife  of  Mr.  Chapman,  died,  leaving  a will, 
in  which  she  appointed  Gelon  W.  West  as  the  person  to  receive 
all  the  estate  of  her  husband  in  her  possession  at  her  decease,  and 
also  gave  to  him  the  entire  residue  of  her  own  estate,  in  trust  to 
pay  the  rents  and  profits  oF  the  entire  property  to  her  son,  Dore- 
mus,  during  his  life,  and  at  his  decease  to  distribute  the  trust  prop- 
erty to  those  persons  who  should  then  be  his  natural  heirs-at-law. 
In  November,  1889,  West,  the  trustee  and  executor  under  the  will 
of  Eunice,  filed  his  accounts  as  trustee  and  as  executor,  which  were 
duly  allowed  and  accepted.  He  then  had  in  his  possession  some- 
thing over  $15,000  belonging  to  the  trust  fund,  consisting  of  both 
real  and  personal  estate.  He  resigned  his  office  of  trustee,  and  Mr. 
Paulk  was  appointed  his  successor  in  that  office.  West  died  in 
1890.  Paulk  has  acted  as  trustee  under  the  will  of  Eunice  since 
his  appointment.  In  December,  1896,  Doremus  died,  leaving  a 
will,  in  which  he  left  all  his  property  to  his  widow.  The  executor 
under  that  will  claimed  that  the  trust  property  in  Paulk’s  hands 
at  the  death  of  Doremus  was  intestate  property  belonging  to  the 
estates  of  Elijah  and  Eunice,  in  which  he  had  an  interest,  and  that 
an  administrator  de  bonis  non  upon  each  estate  should  be  appointed, 
in  order  that  said  claim  might  be  tried  and  determined.  The  Su- 
perior Court  took  the  executor’s  view  of  this  matter,  and  the  prin- 
cipal question  here  is  whether  it  erred  in  so  doing. 

The  claim  that  the  property  in  Paulk’s  hands  is  intestate  prop- 
erty is  based  upon  the  assumption  that  the  gift  over  to  the  heirs 
of  Doremus,  in  his  mother’s  will,  is  void.  The  appellants,  in  sub- 
stance, claim  (1)  that,  even  on  the  assumption  that  the  property  in 
Paulk’s  hands  is  intestate  estate,  it  would  not  be  assets  in  the 
hands  of  an  administrator  de  bonis  non,  because  it  has  been  already 
fully  administered,  and  consequently  such  an  administrator  ought 
not  to  be  appointed,  for  he  would  have  nothing  whatever  to  do; 
(2)  that  the  question  whether  the  property  is  or  is  not  intestate 
estate  was  not  properly  before  the  lower  court,  and  could  not  be 
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determined  by  it;  (3)  that,  if  such  question  was  before  it  for  de- 
termination, it  should  have  held  the  gift  over  to  be  valid,  and  not 
void. 

The  first  claim  is  not  tenable.  It  is  based  mainly  upon  rules  of 
the  common  law  which  were  never  adopted  in  this  state,  or  have 
been  changed  or  modified  by  statute,  or  have  little  or  no  applica- 
tion in  these  cases.  At  common  law  “ executors  and  administra- 
tors took  the  legal  title  to  the  goods  and  chattels  of  the  deceased ; 
nor  were  they,  before  the  statute  of  distribution  (22  & 23  Car.  II 
[1670]  c.  10),  bound  to  distribute  the  surplus  after  payment  of 
debts.  Both  held  in  autre  droit , and  therefore  neither  could  dis- 
pose by  will  of  the  property  remaining  in  specie;  both  had  the 
power,  while  living,  of  changing,  altering,  and  converting  the 
property,  and  whatever  was  thus  altered  or  converted  became  their 
own  goods,  and  descended  on  their  deaths  to  their  own  representa- 
tives. Such  change  or  conversion  of  the  goods  was  (so  far  as 
regards  the  administrator  de  bonis  non)  a complete  administration 
and  put  them  as  effectually  beyond  the  reach  of  his  commission 
as  if  they  had  never  belonged  to  the  testator  or  intestate.”  ( Cole- 
man v.  McMurdo,  5 Rand.  [Va.]  51 ; Polls  v.  Smith,  3 Rawle  361 ; 
Beall  v.  New  Mexico,  16  Wall.  535;  and  cases  cited  in  note  in  24 
Am.  Dec.  379.)  A somewhat  technical  meaning  was  thus  given 
to  the  word  “administered,”  so  far  as  regarded  the  administrator 
de  bonis  non.  As  to  him,  goods,  chattels,  or  credits  of  the  dece- 
dent, changed,  altered,  or  converted  by  executor  or  administrator, 
were  “administered.”  The  administrator  de  bonis  non  succeeded 
only  to  goods,  chattels,  and  credits  of  the  decedent  which  had  not 
been  administered;  and  goods,  chattels,  and  credits  “not  admin- 
istered ” meant  goods,  chattels,  and  credits  which  had  been  the 
property  of  the  decedent  at  his  death,  and  remained  in  specie,  un- 
changed and  unconverted,  when  the  administrator  de  bonis  non  was 
appointed.  Thus,  money  received  by  the  former  executor  or  ad- 
ministrator in  his  representative  capacity,  and  kept  by  itself,  sep- 
arate from  his  own  money,  is  regarded  as  “ not  administered ; ” 
but,  if  mixed  and  mingled  with  his  own  money,  so  that  its  iden- 
tity is  gone,  it  is  regarded  as  converted,  and  so  “ administered,”  so 
far  as  the  administrator  de  bonis  non  is  concerned.  ( Beall  v.  New 
Mexico,  supra  ; Marvel  v.  Babbitt,  143  Mass.  226 ; 9 N.  E.  566.) 
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The  administrator  de  bonis  non  was  regarded  as  taking  the  specific 
property  of  the  decedent  as  his  immediate  successor,  and  not  as 
succeeding  to  a prior  executor  or  administrator ; hence  there  was 
said  to  be  no  priority  between  them.  Suits  brought  by  or  against 
the  predecessor  could  not,  as  a rule,  be  prosecuted  by  or  against 
his  successor,  and  judgments  obtained  by  or  against  the  prede- 
cessor were  not  available  in  favor  of  or  against  the  successor. 
(Alsop  v.  Mather , 8 Conn.  584  ; American  Board  of  Commissioners 
for  Foreign  Missions'  Appeal , 27  id.  344.) 

These  rules  of  the  common  law  have  been  changed  or  modified 
to  some  extent  in  many,  if  not  most,  of  the  states,  including  our 
own.  The  rule  that  an  executor  or  an  administrator  was  entitled 
to  the  surplus  of  the  personal  estate  after  the  payment  of  debts 
was  never  adopted  in  this  state  ( Bacon  v.  Fairman , 6 Conn.  121— 
129.)  They  are  regarded  here  as  mere  agents  or  trustees  for  those 
beneficially  entitled  to  the  property  as  creditors,  legatees,  heirs,  or 
distributees.  ( Woodhouse  v.  Phelps,  51  Conn.  521-523  : Robbins 
v.  Coffing,  52  id.  118,  143;  Wilmerding  v.  Russ,  33  id.  67.)  And 
it  is  now  made  a crime  for  any  executor  or  administrator  to 
“ wrongfully  appropriate  and  convert  to  his  own  use  the  money, 
funds,  or  property”  of  the  estate.  (Gen.  St.  § 1579.)  At  the 
very  beginning  of  this  century  it  was  by  statute  made  the  duty  of 
an  administrator  de  bonis  non  “ to  ask  for,  demand,  and  receive  ” 
of  his  predecessor,  11  his  heirs  or  administrators,  all  the  goods  and 
effects  of  the  deceased,  and  also  all  the  books  of  accounts,  bonds, 
notes,  or  other  securities,  documents,  or  papers  whatsoever,  touch- 
ing the  estate,  which  may  be  needed  in  the  settlement  thereof;” 
and  it  was  further  then  provided  that  all  actions  at  law  or  in 
equity,  pending  against  such  predecessor  when  he  went  out  of 
office,  should  survive,  and  might  be  prosecuted  by  or  against  his 
successor.  (Revision  1808,  p.  271.)  These  provisions,  in  sub- 
stance, have  been  law  ever  since,  and  other  changes  in  the  same 
direction  have  been  made  from  time  to  time,  as  shown  by  the 
General  Statutes.  An  executor  of  an  executor  is  no  longer,  as  at 
common  law,  entitled  to  administer  the  estate  of  the  first  testator. 
(Gen.  St  § 553.)  When  a will  disposes  of  only  a part  of  the 
estate,  the  executor  or  administrator  with  the  will  annexed  is  ex 
officio  the  administrator  of  the  intestate  estate.  (Id.  § 564.)  When 
Vol.  Ill— 10 
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an  executor  or  administrator  dies  before  completing  or  accounting 
for  his  trust,  his  personal  representative  must  settle  the  account  in 
the  Court  of  Probate,  and  pay  the  amount  found  due  to  the  suc- 
cessor. (Id.  § 617.)  Courts  of  probate,  after  the  removal  of  an 
executor  or  administrator  and  the  appointment  of  his  successor, 
may  enforce  the  delivery  of  property,  held  by  the  former,  to  the 
latter  “in  the  same  manner  as  a court  of  equity  might  do.”  (Id. 
§ 612.)  Under  section  445,  an  executor  or  administrator  paying 
money  or  delivering  property  pursuant  to  the  order  of  a Court  of 
Probate  having  jurisdiction  is  protected  from  personal  liability, 
even  if  the  order  is  subsequently  set  aside,  but  the  property  so 
delivered  or  money  paid  may  be  recovered,  “ by  the  person  enti- 
tled, from  any  person  receiving  or  in  possession  of  the  same.” 
These  and  other  statutory  changes,  which  it  is  unnecessary  to 
refer  to,  have  modified  the  doctrines  of  the  common  law  with  ref- 
erence to  the  rights  and  duties  of  an  administrator  de  bonis  non. 
Under  the  changes  thus  made  in  our  law,  this  court,  in  Pinney  v. 
Barnes  (17  Conn.  420),  held  that  money  of  the  estate  in  the  hands 
of  an  executor  removed  from  office,  “ no  matter  from  what  source 
received,  nor  for  whom  ultimately  destined,"  belonged  to  the  ad- 
ministrator de  bonis  non,  and  that  he  was  the  proper  party  to  insti- 
tute proceedings  to  recover  the  same  against  his  predecessor  in 
office.  In  Mansfield  v.  Lynch  (59  Conn.  320 ; 22  Atl.  313),  it 
was  held  that,  where  an  executor  had  paid  over  money  of  the 
estate  by  mistake  to  a creditor,  the  administrator  de  bonis  non 
could  sue  for  and  recover  from  the  creditor  the  money  so  paid. 
In  that  case  the  money  so  paid  by  the  executor  wrongfully  or  mis- 
takenly was  an  asset  of  the  estate  which  had  been  “administered" 
by  him,  within  the  technical  common-law  meaning  of  that  word ; 
but  this  fact  was  not  allowed  to  defeat  the  right  of  the  administra- 
tor to  sue  for  and  recover  it 

If  then,  the  property  here  in  question  is  intestate  estate,  and  has 
already  been  “administered,”  within  the  common-law  meaning  of 
that  term,  so  that  under  the  rules  of  that  law  an  administrator  de 
bonis  non  could  not  claim  it,  nor  administer  it,  still  we  think  that 
under  our  law  such  an  administrator  would  be  entitled  to  claim 
and  recover  and  administer  it.  It  does  not  appear  to  be  wanted 
to  pay  debts,  but,  if  it  be  intestate  property,  it  is  wanted  for  dis- 
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tribution,  and  administration  is  never  complete  until  the  assets  of 
the  estate  have  been  turned  over  to  those  rightfully  entitled  to 
them.  But  even  if  the  strict  rules  of  the  common  law  are  to  gov- 
ern in  the  matter,  we  think,  on  the  facts  found,  that  the  adminis- 
trator de  bonis  non  would  be  entitled  to  recover,  hold,  and  admin- 
ister this  property  if  intestate.  It  is  found  that  the  property  in 
Paulk's  hands  is  substantially  the  same  identical  property  which 
belonged  to  Elijah  and  Eunice  Chapman.  It  still  exists  in  specie, 
unchanged  and  unconverted,  so  far  as  appears,  in  the  hands  of  a 
third  person,  who,  if  it  be  intestate  property,  has  no  legal  right  to 
it.  Under  these  circumstances,  it  would,  even  under  the  rules  of 
the  common  law,  go  to  the  administrator  de  bonis  non.  ( Be<dl  v. 
New  Mexico , supra.)  In  either  view  of  this  matter,  then,  if  the 
property  is  in  fact  intestate,  we  think  the  administrator  de  bonis 
non  of  the  estates  of  Elijah  and  Eunice  Chapman  is  entitled  to  re- 
cover, hold,  and  administer  it  as  assets  of  those  estates.  Indeed, 
he  is  the  only  person  who  can  properly  do  so.  ( Pinney  v.  Barnes, 
17  Conn.  420.)  The  appellants  say  that  the  distributees  of  Elijah 
and  Eunice  can  sue  for  and  recover  it,  and  divide  it  among  them- 
selves, all  the  debts  having  been  paid.  But  who  are  the  distri- 
butees? That  question  must  be  settled  by  the  Court  of  Probate, 
and,  in  order  that  it  may  do  so,  “ it  is  plainly  essential  that  an 
estate  should  be  pending  for  settlement  in  said  court,  in  the  orderly 
and  prescribed  way.”  ( Connecticut  Trust  <k  Safe-  Deposit  Co.  v. 
Security  Co.,  67  Conn.  488,  442  ; 35  Atl.  342.)  And  to  secure  this 
essential  in  the  cases  at  bar,  the  executor  of  both  estates  being 
dead,  and  no  successor  ever  having  been  appointed,  it  is  necessary 
that  an  administrator  de  bonis  non  upon  each  estate  should  be  ap- 
pointed. The  claim  of  the  appellants  that  Paulk  was  appointed 
as  the  successor  of  West  in  the  administration,  and  was  now  ad- 
ministrator, is  not  borne  out  by  the  finding,  and  need  not  be  fur- 
ther considered. 

The  other  two  grounds  of  error  claimed  may  be  considered  to- 
gether. They  are,  briefly,  first,  that  the  court  below  erred  in  con- 
struing the  wills  at  all  ; and,  second,  that  it  erred  in  holding  that 
the  gift  over  in  Eunice's  will  was  void.  The  power  to  determine 
directly  and  conclusively  the  construction  to  be  given  to  wills  is 
not  committed  to  the  Court  of  Probate,  nor  to  the  Superior  Court 
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sitting  as  an  Appellate  Court  of  Probata  Such  a power  involves 
the  right  to  try  and  finally  determine  disputed  titles  to  property, 
real  and  personal,  and  this  is  not  given  to  those  courts,  (llewiti's 
Appeal , 53  Conn.  24  ; 1 Atl.  815 ; Mallory’s  Appeal , 62  Conn.  218  ; 
25  Atl.  109;  Cone's  Appeal , 68  Conn.  84;  35  Atl.  781.)  But, 
though  the  Court  of  Probate  cannot  directly  try  and  finally  deter- 
mine questions  of  title  to  personal  property,  it  has  the  power  to 
pass  upon  them  incidentally  and  indirectly,  and  for  some  specific 
purpose,  whenever  such  an  incidental  power  is  necessary  to  the 
exercise  of  a jurisdiction  confessedly  conferred  upon  it  Thus,  it 
has  been  held  that,  although  it  is  not  competent  for  the  Court  of 
Probate  to  determine  directly  the  amount  of  validity  of  creditors' 
claims,  it  had  power,  in  its  settlement  of  the  administration  ac- 
count, to  decide  on  the  validity  of  the  claims  of  creditors  paid  by 
the  administrator  or  executor,  so  far  as  it  respects  the  allowance 
of  such  payments  in  his  account  ( Edmond  v.  Canfield , 8 Conn.  87); 
and  that  it  had  the  incidental  power  to  determine  who  the  heirs 
are  “ for  the  particular  purpose  of  completing  the  settlement  of  the 
estate,  and  in  order  that  the  executor  may  be  protected  ” (Daven- 
port v.  Richards,  16  Conn.  310,  319).  The  Court  of  Probate  has 
the  exclusive  power  to  appoint  executors  and  administrators,  under 
•conditions  prescribed  by  law  ; and,  in  determining  in  a given  case 
whether  it  will  exercise  that  power,  it  must  possess  the  incidental 
power  to  decide,  subject  to  review  on  appeal,  whether  the  condi- 
tions for  the  exercise  of  its  power  to  appoint  exist;  and  this  may 
include,  in  cases  like  the  present,  the  power  to  construe  wills,  for 
the  purpose  of  deciding  whether  the  claim  made  under  them  is 
made  in  good  faith,  and  whether  it  is  or  is  not  prima  facie  utterly 
without  any  foundation  in  law  or  in  fact. 

In  the  cases  at  bar,  the  executor  of  Doremus  claimed  before  the 
Probate  Court  that  the  property  in  question  here  was  intestate 
estate  because  the  gift  over  in  the  will  of  Eunice  Chapman  was 
void  ; that,  if  that  were  so,  part  of  said  property  belonged  to  him 
as  the  representative  of  Doremus ; that  the  executor  upon  both 
estates  was  dead,  and  no  one  had  been  appointed  in  his  stead  ; and 
that  he  desired  to  have  an  administrator  de  bonis  non  appointed 
upon  each  estate,  to  the  end  that  he  might  properly  prosecute  his 
claim.  These  claims  he  also  made  in  the  Superior  Court  It  was 
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the  province  and  duty  of  both  courts  to  look  at  the  wills,  and  to 
construe  them,  to  the  extent  and  for  the  purpose  of  determining 
whether  the  claims  were  made  in  good  faith,  and  whether  they 
were  or  were  not  utterly  without  foundation  in  law  or  in  fact. 
Further  than  this  they  were  not  bound  to  go.  It  was  not  within 
the  province  of  either  court,  nor  was  it  its  duty,  to  pass  finally 
upon  the  validity  of  the  executor’s  claim  that  the  gift  over  was 
void,  nor  did  the  Superior  Court,  we  think,  attempt  to  do  this  In 
Woodhouse  v.  Phelps  (51  Conn.  521),  an  administrator  de  bonis  non 
was  appointed,  though  it  turned  out  there  was  nothing  for  him  to 
do.  In  Stale  v.  Smith  (52  Conn.  557),  such  an  administrator  was 
appointed,  although  it  turned  out  that  there  was  no  property  be- 
longing to  the  estate.  In  Connecticut  Trust  and  Safe  Deposit  Co.  v. 
Security  Co.  (67  Conn.  438;  35  Atl.  342),  such  an  administrator 
was  appointed,  although  it  was  claimed  that  the  property  sought 
to  be  recovered  through  him  had  never  vested  in  his  decedent  In 
these  and  cases  like  them  it  is  not  the  duty  of  the  Court  of  Pro- 
bate, when  asked  to  appoint  an  administrator  de  bonis  non,  to  pass 
upon  the  legal  validity  of  the  claims  sought'  to  be  made  available 
through  such  an  appointment  ( Mallory's  Appeal , 62  Conn.  218  ; 
25  Atl.  109.)  It  is  enough  that  the  claim  is  made  in  good  faith, 
and  appears  to  have  some  foundation  in  fact  or  in  law.  If  the 
claim  of  the  executor  was  made  in  good  faith,  and  did  not  prima 
facie  appear  to  be  utterly  without  reason  or  foundation  in  fact  or 
in  law,  and  if  the  appointments  might  avail  the  executor,  then  we 
think  that,  upon  the  other  facts  found, it  was  the  duty  of  the  Pro- 
bate Court  to  make  them.  In  this  view  of  the  law,  there  is  no 
apparent  error  on  the  record.  The  other  judges  concurred. 


Noth.—  ADMINISTRATION  DE  BONIS  NON. 

The  prosperous  administration  of  an  estate  is  frequently  suspended  for  the 
time  being  by  the  death  of  the  administrator  or  executor,  and.  in  such  a case, 
it  is  incumbent  upon  the  Probate  Court  to  continue  the  due  administration  of 
the  estate  through  the  instrumentality  of  such  a person  as  it  may  select.  Nor 
does  the  fact  of  death  constitute  the  sole  ground  for  the  appointment  of  an 
administrator  de  bonis  non  ; the  resignation  of  the  original  executor  will  affect 
the  same  result  and  call  for  the  same  action,  as  will  also  his  removal  arising 
from  gross  improvidence  in  his  investments,  malfeasance  in  office,  mental  dis- 
ability or  permanent  removal  beyond  seas  — in  any,  and  all  of  these  cases,  the 
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court,  having  in  view  the  best  interest  of  the  beneficiaries  under  the  will,  will 
select  some  proper  person  to  continue  the  unfinished  business  (See  2 Steph 
Com.  243.) 

It  is  well  settled  at  common  law  that  “ the  title  of  an  administrator  de  bonit 
non  extends  only  to  the  goods  and  ixusonal  estate,  such  as  leases  for  years, 
household  goods,  etc.,  which  remain  in  specie  and  were  not  administered  by 
the  first  executor  or  administrator,  as  also  to  all  debts  due  and  owing  to  the 
testator  or  Intestate.  (Bacon,  Abr. , Title,  Executors  and  Administrators,  B. 
2,  2,  citing  Packman's  Case,  6 Coke,  19.) 

In  illustration  of  this  rule  the  same  authority  says: 

" It  is  holden  that  if  an  executor  receives  money  in  right  of  the  testator,  and 
lays  it  up  by  itself  and  dies  intestate,  that  this  money  shall  go  to  the  adminis- 
trator de  bontt  non,  being  as  easily  distinguished  as  part  of  the  testator's  effects, 
as  goods  iu  specie. 

••  But  if  A dies  intestate,  and  his  son  takes  out  administration  to  him  and 
receives  part  of  a debt,  being  rent  arrear  to  the  intestate,  nnd  accepts  a prom- 
issory note  for  the  residue,  and  then  dies  intestate,  this  acceptance  of  the  note 
is  such  an  alteration  of  the  property  as  vests  it  in  the  son;  and,  therefore,  on 
his  death,  it  shall  go  to  his  administrator,  and  not  to  the  administrator  de  bonit 
non.** 

An  administrator  de  bonit  non  derives  his  title  from  the  deceased,  and  not 
from  the  former  executor  or  administrator.  To  him  is  committed  only  the 
administration  of  the  goods,  chattels  and  credits  of  the  deceased  which  have 
not  been  administered.  lie  is  entitled  to  all  the  goods  and  personal  estate 
which  remain  in  specie.  Money  received  by  the  former  executor  or  adminis- 
trator, in  his  character  as  such,  and  kept  by  itself,  will  be  so  regarded;  but  if 
mixed  with  the  administrator's  own  money  it  is  considered  as  connected,  or  as, 
technically  speaking,  ''administered."  (Beall  v.  New  Mexico,  16  Wall.  835; 
83  U.  8.  XXI.  292;  Coleman  v.  McMurdo,  5 Rand.  51;  Bank  v.  Haldeman,  1 
Pen.  & W.  161:  Kendall  v.  Lee,  2 id.  482;  Potts  v.  Smith,  3 Rawle,  361;  Bell 
v.  Speight,  11  Humph.  451;  Swink  v.  Snodgrass,  17  Ala.  653;  Slaughter  v. 
Froman,  5 Mon.  19;  Gamble  v.  Hamilton,  7 Mo.  469;  Adams  v.  Johnson,  7 
Blatchf.  529.) 

In  the  case  of  Beall  v.  New  Mexico  (supra),  it  was  said  by  Mr.  Justice 
Biiaoi.ky,  speaking  for  this  court,  that  “by  the  English  law,  as  administered 
by  tlie  ecclesiastical  courts,  the  administrator  who  is  displaced,  or  the  repre- 
sentative of  a deceased  administrator  or  executor  intestate,  are  required  to 
account  directly  to  the  (H-rson  lienefloially  Interested  in  the  estate — distributees, 
next  of  kin  or  creditors — and  the  accounting  may  be  made  or  enforced  in  the 
Probate  Court,  which  is  the  proper  court  to  supervise  the  conduct  of  adminis- 
trators and  executors.  To  the  administrator  de  bonit  non  is  committed  only 
the  administration  of  the  goods,  chattels  and  credits  of  the  deceased  which 
have  not  been  administered. 

Such  was  the  law  of  Maryland  before  the  organization  of  the  District  of 
Columbia,  and  such  it  continues  to  be  in  the  District,  unless  changed  by  stat- 
ute. In  the  case  of  Hagtborp  v.  Hook  (1  Gill  & J.  270),  It  was  held  by  the 
Court  of  Appeals  of  Maryland  that  the  authority  conferred  by  the  letters  of 
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administration  de  bonis  non  Issued  under  the  act  of  1798,  No.  101,  cli.  14.  sec. 
2,  was  "To  administer  all  tilings  described  in  the  act  of  assembly  as  assets  not 
converted  Into  money,  and  not  distributed,  delivered  or  retained  by  the  former 
executor  or  administrator  under  the  direction  of  the  Orphans’  Court.  Such  an 
administrator  can  only  sue  for  those  goods,  chattels,  and  credits  which  his 
letters  authorize  him  to  administer.” 

To  the  same  effect  are  the  cases  of  Sibley  v.  Williams  (3  Gill  & J.  52);  Hag- 
thorp  v.  Neale  (7  id.  18);  and  Lemon  v.  Hall  (20  Md.  171). 

In  the  case  of  Ennis  v.  Smith  (14  How.  400),  it  was  said  by  this  court:  " We 
understand  by  the  laws  of  Maryland,  as  they  stood  when  Congress  assumed 
jurisdiction  over  the  District  of  Columbia,  that  the  property  of  a deceased 
person  was  considered  to  be  administered  whenever  it  was  sold  or  converted 
into  money  by  the  administrator  or  executor,  or  in  any  respect  changed  from 
the  condition  in  which  the  deceased  left  it.  It  did  not  go  to  the  administrator 
de  bonis  non  unless,  on  the  death  of  the  executor  or  administrator,  it  remaini-d 
in  specie,  or  was  the  same  then  that  it  had  been  when  it  came  to  his  hands. 
When  the  assets  have  been  changed,  it  is  said  in  Maryland  that  they  have  been 
administered.” 


McFarland  vs.  Fairlamb  et  al. 

[8upreme  Court  of  Washington,  Feb.  15,  1898;  18  Wash.  601;  52  Pac.  Rep. 

239.] 

Settlement  of  estates — Presentation  of  claims — Suffi- 
ciency of  PROOF. 

1.  By  statutory  law,  in  the  state  of  Washington,  every  claim  against  an 
estate,  when  presented  to  the  administrator  must  be  supported  by  the  affi- 
davit of  the  claimant,  in  which  the  affiant  must  show  that  the  amount  of 
the  claim  is  justly  due— that  no  payments  have  been  made  thereon  and 
that  there  are  no  offsets  to  the  same  to  the  knowledge  of  the  affiant.  It 
is  also  proper  for  the  administrator  to  require  the  presentation  of  satisfac- 
tory vouchers  in  support  of  the  claim. 

2.  Before  a claim  can  be  legally  sued  upon,  it  should  be  duly  presented  to  the 

executor  or  administrator,  and  this  duty  of  presentation  is  not  affected  by 
the  fact  that  the  executor  or  administrator  has  failed  to  publish  the  usual 
notice  to  creditors  as  required  by  law, 

8.  The  only  effect  of  a failure  to  publish  the  notice  to  creditors  is  to  extend 
the  time  Indefinitely  in  which  the  presentation  of  the  claim  can  be  made, 
provided  such  extension  of  time  secures  a presentation  of  the  claim  before 
the  action  to  enforce  it  is  actually  begun. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 

held  in  and  for  the  county  of  Spokane. 
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C.  S.  Yoorheea  ( Jones  it  Voorhees,  of  counsel),  for  appellant 

Blake  it  Post,  for  respondent. 

Gordon,  J. — Appellant  is  the  executrix  of  the  estate  of  H.  T. 
Fairlamb,  deceased.  Respondent's  action  is  upon  a promissory 
note  executed  by  said  H.  T.  Fairlamb  and  various  other  parties, 
but  appellant  was  the  only  defendant  served  with  process,  or  who 
appeared  in  the  action  The  answer  alleged  a failure  to  present 
the  claim  prior  to  the  commencement  of  the  action.  The  court, 
among  other  things,  found  as  follows : “ (3)  That  no  notice  to 
creditors  of  said  estate,  of  any  character  or  description  whatever, 
was  published  or  given  by  said  executrix,  requiring  such  creditors 
to  present  their  claims  for  allowance  or  rejection  to  said  executrix, 
at  any  time  prior  to  the  13th  day  of  July,  1890.  (4)  That  on  the 

13th  day  of  July,  1890,  one  T.  S.  Higgins,  an  employe  of  Messrs. 
Blake  & Post,  the  attorneys  for  the  plaintiff  herein,  met  the  said 
defendant  Mary  W.  Fairlamb  at  the  office  of  one  Strickland,  in 
the  city  of  Spokane,  state  of  Washington,  about  11  o’clock  in  the 
morning  of  said  day  ; that  the  said  Higgins  at  that  time  had  in 
his  pocket  the  original  note  and  verification,  and  a copy  of  the 
same;  that  the  said  Higgins  thereupon  said  to  the  said  defend- 
ant, 1 Mrs.  Fairlamb,  I have  come  to  present  for  allowance  the 
claim  of  McFarland,  trustee,  against  the  Fairlamb  estate that 
thereupon  the  said  defendant  Mary  W.  Fairlamb  replied  that  her 
attorney,  Mr.  Yoorhees,  was  away,  and  that  she  would  do  noth- 
ing in  connection  with  the  matter  until  she  should  have  an  oppor- 
tunity to  be  advised  by  him;  that  thereupon  the  said  Higgins 
handed  to  said  defendant  Mary  W.  Fairlamb  a certain  paper  writ- 
ing, as  and  for  proof  of  the  claim  upon  the  estate  of  H.  T.Fairlamb, 
deceased,  alleged  and  described  in  the  complaint  filed  herein, 
which  said  paper  writing,  upon  its  face,  purported  to  be  a copy  of 
some  claim  of  plaintiff  upon  the  estate  of  H.  T.  Fairlamb,  de- 
ceased, verified  by  the  oath  of  said  plaintiff ; and  that  the  original 
of  said  copy  was  not  at  said  time,  nor  has  it  at  any  time  since, 
ever  been  delivered  or  exhibited  to  said  defendant  (5)  That 
during  the  conversation  between  the  said  Higgins  and  the  said  de- 
fendant Mary  W.  Fairlamb,  as  aforesaid,  the  said  defendant  Mary 
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W.  Fairlamb  indicated  to  the  said  Higgins  that  in  some  general 
way  she  knew  of  the  existence  of  some  such  claim  as  that  upon 
which  this  action  is  predicted.  (6)  That  the  original  of  said 
paper  writing  so  handed  and  delivered  to  said  defendant  Mary  W. 
Fairlamb  as  aforesaid  has  never  at  any  time  been  in  the  possession 
of  the  said  defendant  Mary  W.  Fairlamb,  nor  has  she  at  any  time 
ever  seen  said  paper,  nor  has  she  at  any  time  ever  seen  or  had  in 
her  possession  the  original  of  the  note  upon  which  this  action  is 
founded.  (7)  That  no  other  or  different  proof  or  presentation  of 
said  alleged  claim  than  that  attempted  by  virtue  of  the  copy  of 
the  paper  writing  aforesaid,  and  the  circumstances  and  the  conver- 
sation attending  the  interview  between  said  Higgins  and  said  Mary 
W.  Fairlamb  as  aforesaid,  was  at  any  time  prior  to  the  commence- 
ment of  this  action  made  or  attempted  by  said  plaintiff  (8) 
That  on  the  9th  day  of  September,  1896,  Mr.  Voorhees,  as  the 
attorney  for  said  executrix,  Mary  W.  Fairlamb,  informed  Mr. 
Higgins,  who  was  then  acting  as  attorney  for  plaintiff,  that  said 
claim  might  be  considered  as  rejected.”  And  as  matter  of  law 
concluded  as  follows  : “ (1)  That  there  has  never  been  any  suffi- 
cient, valid,  or  legal  presentation  of  the  claim  upon  which  this 
action  is  founded,  to  the  defendant  Mary  W.  Fairlamb,  as  execu- 
trix of  the  estate  of  H.  T.  Fairlamb,  deceased.  (2)  That  under 
the  facta  in  this  case  no  presentation  of  said  claim  was  necessary, 
for  the  reason  that  no  notice  of  the  place  where  such  claim  might 
be  presented  was  ever  given  by  said  executrix.”  Thereupon  the 
court  rendered  judgment  in  respondent's  favor  for  the  amount  of 
the  note,  and  from  that  judgment,  and  the  order  denying  the  mo- 
tion for  a new  trial,  the  defendant  has  appealed. 

We  are  unable  to  agree  with  the  conclusion  of  the  lower  court 
“that  under  the  facts  in  this  case  no  presentation  of  said  claim  was 
necessarv.”  Respondent  cites  Donnerberg  v.  Oppenheimer  (15 
Wash.  290,  46  Pac.  254),  in  support  of  his  contention.  We  think 
a careful  reading  of  that  case  will  disclose  that  the  question  was 
not  before  the  court  in  that  case,  and  was  not  decided.  That. case 
was  being  settled  without  the  intervention  of  the  Probate  Court  at 
the  time  when  the  action  was  commenced.  Counsel  for  the  ap- 
pellant in  that  case  contended  that  the  statute  required  a claim  to 
be  presented  against  the  estate  settled  in  such  manner,  as  well  as 
Vol  . Ill— 11 
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those  settled  in  due  course  of  administration  in  the  Probate  Court 
In  answer  to  that  contention  we  said  : “ But  conceding  this,  for  the 
purposes  of  this  case  only,  and  not  deciding  it,  it  would  also  have 
been  necessary  for  the  trustees  to  have  published  a notice  to  pre- 
sent claims  ; and,  not  having  done  so,  it  would  not  be  barred  by 
any  failure  to  present  it.”  It  was  expressly  stipulated  in  that  case 
that  the  respondents  had  presented  the  note  in  suit  prior  to  the 
commencement  of  the  action.  All  that  was  in  fact  there  decided 
was  that,  where  no  notice  to  creditors  was  given  by  the  adminis- 
trator, the  statute  limiting  the  time  for  presentation  of  claims  to 
one  year  from  the  date  of  notice  (2  Hill's  Code,  § 979)  did  not 
apply.  It  was  not,  however,  decided  that  presentation,  as  re- 
quired by  section  986,  was  not  necessary  before  the  commence- 
ment of  the  action.  An  examination  of  the  question  has  led  us 
to  the  conclusion  that  the  failure  on  the  part  of  an  administrator 
or  executor  to  publish  a notice  to  creditors,  as  provided  by  section 
977,  does  not  dispense  with  the  necessity  of  presentation  of  the 
claim  prior  to  the  commencement  of  an  action,  as  provided  by 
section  986  ( supra ).  But,  where  no  notice  is  published,  it  is  not 
necessary  that  such  claim  be  presented  within  the  time  prescribed 
by  section  979. 

But  for  another  reason  the  judgment  was  in  accordance  with 
the  findings,  and  must  be  affirmed.  We  think  that,  from  the  facts 
found  as  above  set  out,  the  court  erred  in  concluding  that  there 
was  never  “ any  sufficient,  valid,  or  legal  presentation  of  claim  ; ’’ 
and  the  respondent  duly  excepted  to  the  conclusion.  Section  980 
(2  Hill’s  Code),  is  as  follows:  “Every  claim  presented  to  the 
administrator  shall  be  supported  by  the  affidavit  of  the  claimant 
that  the  amount  is  justly  due,  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  to  the  same  to  the  knowl- 
edge of  the  claimant.  The  oath  may  be  taken  before  any  officer 
authorized  to  administer  oatha  The  executor  or  administrator 
may  also  require  satisfactory  vouchers  to  be  produced  in  support 
of  the  claim.”  In  this  case  it  appears  from  the  findings,  in  con- 
nection with  the  complaint,  that  the  claim  presented  and  left  with 
the  appellant  was  as  follows  : 

Exhibit  A:  “State  of  Washington,  County  of  Spokane — sa: 
In  the  Superior  Court,  Probate  Department  In  the  Matter  of  the 
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Estate  of  H.  T.  Fairlamb,  deceased.  State  of  Pennsylvania, 
County  of  Chester — ss.:  D.  M.  McFarland,  trustee,  being  first  duly 
sworn,  on  oath  deposes  and  says  that  he  is  the  claimant  herein; 
that  there  is  justly  due  him  from  the  estate  of  II.  T.  Fairlamb, 
deceased,  the  sum  of  five  thousand  five  hundred  and  eighty-seven 
and  50  100  dollars  ($5, 587.50) ; that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  to  the  same,  to  his  knowl- 
edge ; that  the  aforesaid  indebtedness  is  evidenced  by  a certain 
promissory  note,  a true  copy  of  which  is  hereto  attached,  and 
made  a part  of  this  affidavit  [Signed]  D.  M.  McFarland,  Trustee. 

“(Commission  expires  Aug.  1, 1809.)  Subscribed  and  sworn  to 
before  me  this  seventh  day  of  July,  1896.  Benjamin  W.  Harvey, 
Notary  Public  in  and  for  the  State  of  Pennsylvania.  Residing  at 
West  Chester. 

“ $5,000.  One  year  after  date,  we  promise  to  pay  to  the  order 
of  D.  M.  McFarland,  trustee,  the  sum  of  five  thousand  dollars, 
with  lawful  interest,  without  defalcation,  for  value  received,  at  the 
office  of  D.  M.  McFarland,  in  West  Chester,  Pa.  Witness  our 
hands  and  seals  this  14th  day  of  October,  A.  D.  1889.  [Signed] 
R Jones  Monaghan.  IL  T.  Fairlamb.  J.  W.  Wright.  Benj. 
Vandever.  J.  J.  Monaghan.  E.  P.  Newlin.  Interest  on  this 
note  paid  by  R J.  Monaghan  in  full  to  Aug.  1,  1894.’’ 

We  do  not  think  that  it  was  essential  to  a legal  presentation 
that  the  original  note  or  instrument  in  suit  should  have  been  given 
to  the  executrix.  She  was  furnished  with  an  affidavit  which  set 
forth  the  “ claim,"  and  it  was  her  right,  had  she  desired  to  exer- 
cise it,  to  have  required  the  plaintiff  to  produce  the  original  note. 
This  she  did  not  see  fit  to  call  for,  and  the  presentation  was,  we 
think,  sufficient,  under  the  statute, — especially  so  in  view  of  the 
further  fact  that  thereafter  her  attorney  informed  the  party  pre- 
senting the  claim  that  the  same  “ might  be  considered  as  rejected." 
It  follows  that  the  judgment  and  order  appealed  from  must  be 
affirmed. 

Scott,  C.  J.,  and  Dunbar,  Anders,  and  Reavis,  JJ.,  concur. 
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In  re  Richardson's  Estate.  (S.  F.  1150.) 

[Supreme  Court  of  California,  March  28,  1898;  120  Cal.  344;  52  Pac.  Rep.  832.  J 
Public  administrator  — Appointment  of  administrator. 

1.  Under  the  laws  of  California,  a will,  that  has  been  duly  admitted  to  pro- 

bate in  any  sister  state,  may,  on  filing  a duly  authenticated  copy  of  said 
will  and  the  record  of  its  probate  in  any  other  of  the  United  States,  be 
duly  admitted  to  probate  in  the  first  mentioned  state,  and  letters  testa- 
mentary or  of  administration  be  Issued  thereon. 

2.  The  naming  of  an  executor  is  ordinarily  a part  of  a will,  and  in  the  absence 

of  any  objection  to  his  competency,  an  order  admitting  the  will  to  probate 
includes  the  executor's  right  to  have  letters  testamentary  issued  to  him. 

3.  If,  however,  the  executor  who  is  appointed  is  Incompetent  or  fails  to  apply 

for  letters,  letters  of  administration  with  the  will  annexed  must  be  issued 
as  in  cases  of  intestacy. 

4.  While  administration  may  be  granted  to  one  or  more  competent  persons, 

although  not  otherwise  entitled  to  the  same,  at  the  written  request  of  the 
person  entitled,  still  It  is  discretionary  with  the  court  whether  or  not  to 
comply  with  the  request  unless  the  nominee  is  the  surviving  husband  or 
wife. 

5.  The  court  is  not  limited  in  appointing  a public  administrator  to  take  charge 

of  an  estate  to  the  estates  of  such  persons  as  die  within  his  county,  but  he 
is  competent  to  administer  upon  the  estate  within  his  county  of  any  dece- 
dent irrespective  of  the  place  of  his  death. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Alameda. 

J.  B.  J lhoon  and  17.  W.  Quth,  for  appellant 

T.  E.  Whitney  and  Reed  <!k  Nusbaumer,  for  respondent 

Harrison,  J. — The  deceased  was  for  many  years  a professor  of 
Latin  in  the  University  of  California,  and  a resident  of  the  county 
of  Alameda.  In  April,  1896,  he  obtained  leave  of  absence  for  a 
year  for  the  purpose  of  pursuing  arclueological  studies  in  Greece, 
and  died  at  Athens  on  the  11th  day  of  December  of  that  year. 
At  the  time  of  his  death  he  was  unmarried,  and  left  no  heir  or 
next  of  kin  in  this  state.  After  leaving  this  state,  he  executed  his 
last  will  and  testament  at  Hartford,  in  the  state  of  Connecticut, 
May  16,  1896,  which  was  admitted  to  probate  by  the  Probate 
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Court  of  Suffolk  county,  in  the  state  of  Massachusetts,  and  F.  J. 
Stinson,  who  was  nominated  in  the  will,  was  appointed  executor 
thereof.  By  the  will  of  the  deceased  the  regents  of  the  University 
of  California  were  made  one  of  the  devisees,  and  on  B’ebruary  23, 
1897,  in  pursuance  of  a resolution  of  that  body  requesting  his  ap- 
pointment, the  appellant  filed  in  the  Superior  Court  for  the  county 
of  Alameda,  a duly  authenticated  copy  of  the  will  and  of  its  pro- 
bate, together  with  a petition  for  the  issuance  to  him  of  letters  of 
administration  with  the  will  annexed.  Stinson,  the  executor  ap- 
pointed by  the  Probate  Court  in  Massachusetts,  is  a resident  of 
that  state,  and  while  this  petition  was  before  the  court  a request 
from  him  for  the  appointment  of  the  appellant  was  also  presented 
to  the  court  The  respondent  is  the  public  administrator  of  the 
county  of  Alameda,  and  filed  a petition  for  the  issuance  to  him  of 
letters  of  administration  of  the  estate  with  the  will  annexed.  The 
two  petitions  were  heard  together,  and  the  court  granted  that  of 
the  respondent,  and  denied  that  of  the  appellant  From  this  order 
the  present  appeal  has  been  taken. 

Sections  1322-1324,  Code  Civ.  Proa,  provide  for  the  admission 
to  probate  of  a will  that  has  been  duly  proved  and  allowed  in  any 
other  of  the  United  States  by  filing  a duly  authenticated  copy  of 
said  will  and  of  its  probate ; and  that,  when  so  admitted  to  pro- 
bate, letters  testamentary,  or  of  administration  shall  be  issued 
thereon.  The  proceedings  for  the  admission  of  a will  to  probate, 
and  for  the  issuance  of  letters  of  administration  with  the  will  an- 
nexed upon  the  estate  of  the  decedent,  are  distinct  in  their  nature, 
and  the  procedure  for  each  proceeding  is  to  be  followed  as  pre- 
scribed therefor  by  the  Code.  The  naming  of  an  executor  is  ordi- 
narily a part  of  a will,  and,  in  the  absence  of  any  objection  to  his 
competency,  an  order  admiiting  the  will  to  probate  includes  his 
right  to  have  letters  testamentary  issued  to  him.  (Section  1349,  id.) 
If,  however,  the  executor  who  is  appointed  is  incompetent,  or  fails 
to  apply  for  letters,  letters  of  administration  with  the  will  annexed 
must  be  issued  “as  designated  and  provided  for  the  grant  of  let- 
ters in  cases  of  intestacy.”  (Section  1350,  id.)  It  was  held  in  Re 
Bergins  Estate  (100  Cal.  376:  34  Paa  867),  that  under  section 
1323,  upon  the  admission  to  probate  in  this  state  of  the  copy  of  a 
will  that  had  been  admitted  to  probate  in  another  jurisdiction,  a 
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citizen  ana  a resident  of  the  state,  who  is  named  therein  as  a de- 
visee, is  entitled  to  letters  of  administration  therein,  upon  the 
ground  that  he  is  “ a person  interested  in  the  will.”  The  appel- 
lant herein  is  not  “ a person  interested  in  the  will,"  but  bases  his 
claim  to  letters  upon  the  request  of  the  regents  of  the  University 
of  California,  one  of  the  devisees  therein,  and  also  upon  the  request 
of  the  executor  appointed  in  Massachusetts.  The  executor,  al- 
though a nonresident  of  the  state,  could  have  made  application  for 
the  issuance  of  letters  testamentary  to  himself  (In  re  Brown's  Es- 
tate, 80  Cal.  381 ; 22  Pac.  233),  but  there  is  no  provision  in  the 
statute  giving  him  the  right  to  nominate  an  administrator  with  the 
will  annexed.  (In  re  Beech's  Estate,  63  Cal.  458.)  It  was  admitted  in 
the  court  below  that  the  regents  of  the  University  of  California 
were  not  entitled  to  act  as  executor  or  administrator  of  the  estate, 
and,  although  that  body  is  “ interested  in  the  will,”  there  is  no 
provision  in  the  Code  requiring  the  court  to  appoint  its  nominee. 
The  provision  of  section  1879,  Code  Civ.  Proc.,  “Administration 
may  be  granted  to  one  or  more  competent  persons,  although  not 
otherwise  entitled  to  the  same,  at  the  written  request  of  the  person 
entitled,  filed  in  the  court,”  does  not  require  the  court  to  appoint 
the  nominee  of  the  person  entitled,  as  it  is  required  to  do  under 
section  1365  in  the  case  of  the  nominee  of  the  surviving  husband 
or  wife,  but  places  the  appointment  in  the  discretion  of  the  court. 
(In  re  Dorris'  Estate,  93  Cal.  611 ; 29  Pac.  244;  In  re  BedeWs  Es- 
tate, 97  Cal.  339 ; 32  Pac.  323.)  The  court  is  not  limited,  in  ap- 
pointing the  public  administrator  to  take  charge  of  an  estate,  to 
the  estates  of  such  persons  as  die  within  his  county,  but  he  is  com- 
petent to  administer  upon  the  estate  within  his  county  of  any  de- 
cedent irrespective  of  the  place  of  his  death.  (In  re  Hickmans 
Estate,  101  Cal.  609  ; 36  Pac.  118.)  The  order  is  affirmed. 

We  concur  : Garoutte,  Van  Fleet,  JJ.. 
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In  re  Krebs’  Estate. 

[Supreme  Court  of  Pennsylvania,  January  3,  1898;  184  Pa,  St.  222;  39  Atl. 

Rep.  66.  ] 

Testamentary  trusts— Discretion  of  trustee. 

1.  The  test  of  the  validity  of  a trust  is  a lawful  purpose,  legally  declared,  and 

its  duration  measured  by  the  accomplishment  of  such  purpose. 

2.  The  creation  of  a trust  whether  temporary  or  continuous  is  entirely  consis- 

tent with  the  devise  of  an  absolute  beneficial  estate.  It  Is  not  contradictory 
of  the  estate,  but  a mece  qualification  of  its  use,  and  only  establishes  a new 
and  consistent  relation. 

8.  A father,  by  the  recitals  of  his  will,  divided  his  entire  estate  equally  among 
his  children,  but  inserted  this  proviso  with  reference  to  the  share  of  his  son 
George : " He  shall  only  receive  the  Interest  of  his  share  or  as  much  as  in 
times  of  sickness  or  accident  my  executor  will  give  him  to  meet  his  wants." 
On  the  construction  of  the  will,  the  court  held  that  the  language,  above 
quoted,  created  an  active  testamentary  trust  as  to  the  share  of  testator's  son, 
George,  by  reason  of  the  discretion  vested  In  the  trustee. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Allegheny. 

Hon.  W.  G.  Hawkins,  Presiding  Judge. 

J.  S.  and  E.  0.  Ferguson,  for  the  appellant. 

Henry  A.  Miller,  for  appellee 

The  opinion  of  the  court  below  is  as  follows  (Hawkins,  P.  J.): 
‘•The  question  involved  in  this  matter  is  whether  or  net  an  ac- 
tive trust  was  created  by  the  will  of  Michael  Krebs,  in  respect  of 
the  shares  given  to  his  son  George,  in  the  following  clause: 
‘Fourth.  It  is  my  will  that  after  the  death  of  my  beloved  wife, 
Dorothy  Krebs,  all  the  property,  real  and  personal,  then  left  by 
her,  shall  be  divided  in  equal  parts  or  shares  between  my  children, 
with  the  condition  that  the  money  loaned  to  George  Krebs  shall 
be  deducted  from  his  share,  and  with  the  condition  that  George  J. 
Krebs  shall  only  receive  the  interest  of  his  share,  or  as  much  as  in 
times  of  sickness  or  accident  my  executor  will  give  hirn  to  meet 
his  wants.’  This  share  was  allotted  in  partition  to  a trustee  with- 
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out  objection,  and  is  now  held  in  trust ; but  it  is  insisted  that  this 
was  a mistake,  and  the  court  is  asked  in  the  present  proceeding 
to  declare  the  trust  executed. 

“ It  is  insisted  that,  because  there  was  in  the  first  instance  an 
absolute  devise  and  no  gift  over,  George  J.  Krebs  took  in  fee.  If 
this  was  all,  the  conclusions  must  be  conceded;  but  it  leaves  out 
of  view  the  condition  attached  that  he  should  ‘only  receive  the  in- 
terest of  his  share,  or  so  much  as  in  time  of  sickness  or  accident 
the  executors  may  give  him  to  meet  his  wants.’  ‘No  principle,’ 
said  Mr.  Justice  Stkoxq,  in  Re  Sheet's  Estate  (52  Pa.  St.  257),  ‘ is 
better  settled  than  that  if  the  testator,  in  one  part  of  his  will,  gives 
to  the  person  an  estate  of  inheritance  in  lands,  or  an  absolute  inter- 
est in  personalty,  and  in  subsequent  passages  unequivocally  shows 
that  he  means  the  devisee  or  legatee  to  take  a lesser  interest  only, 
the  prior  gift  is  restricted  accordingly.  Subsequent  provisions 
will  not  avail  to  take  from  an  estate  previously  given  qualities 
that  the  law  regards  as  inseparable  from  it,  as  for  example,  alien- 
ability; but  they  are  operative  to  define  the  estate  given,  and  to 
show  what  without  them  might  be  a fee  was  intended  to  be  a lesser 
right’  Applying  this  principle,  what  was  the  intent  here? 
There  is  no  doubt  of  an  intent  to  vest  absolutely  in  George  J. 
Krebs  a beneficial  estate;  but  did  the  discretionary  power  vested 
in  the  executor  create  a valid  restraint  upon  its  use?  If  this 
implied  an  act  of  trust,  it  did.  The  creation  of  a trust,  whether 
temporary  or  continuous,  is  entirely  consistent  with  the  devise 
of  an  absolute  beneficial  estate.  It  is  not  contradictory  of  the  estate, 
but  a mere  qualification  of  its  use,  and  only  establishes  a new  and 
consistent  relation.  {Ivory  v.  Bums,  56  Pa.  St  800.)  An  impression 
seems  to  have  somehow  arisen  that,  because  there  is  no  gift  over, 
there  can  be  no  trust;  but  a gift  over  is  simply  a circumstance  to  be 
taken  into  consideration  in  ascertaining  the  quantity  of  the  bene- 
ficial estate,  and  is  just  as  consistent  with  the  existence  of  a trust 
as  if  words  of  inheritance  had  been  used.  All  the  authorities  go 
to  show  that  there  may  be  an  absolute  beneficial  estate  consistently 
with  a temporary  or  continuous  trust.  The  test  of  the  validity  of 
a trust  is  a lawful  purpose,  legally  declared,  and  its  duration  meas- 
ured by  the  accomplishment  of  such  purpose.  Apt  illustrations 
of  this  principle  are  coverture  and  spendthrift  trusts.  Thus,  in 
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Berg's  Appeal  (166  Pa.  St  113;  30  Atl.  1022),  it  was  insisted  that 
the  testator  had  used  language  in  the  first  instance  which  created 
a fee  simple  in  the  clearest  and  most  unequivocal  terms  ; but,  be- 
cause this  clause  was  coupled  with  the  exclusion  of  the  husband, 
it  was  held  that  ‘the  use  was  absolute,  and  a trust  for  coverture 
only.’  So,  in  Millards  Appeal  (87  Pa.  St  457),  where  trustees 
were  directed  to  pay  the  income  to  testator's  nephew,  and,  in  their 
discretion,  the  corpus,  from  time  to  time,  and  there  was  no  gift 
over,  the  court  said  that  the  plain  intent  was  to  give  ‘ the  entire 
beneficial  interest  to  his  nephew,  * * * and  at  the  same  time 

prevent  the  fund  from  being  wasted  through  idleness  or  intemper- 
ance,’ and  thereupon  gave  the  fund  to  the  personal  representatives 
of  the  nephew  then  deceased.  So,  on  the  other  hand,  in  Sheaffer’s 
Appeal  (8  Pa.  St.  38),  where  the  interest  of  a fund  was  given  for 
life  to  testator’s  widow  without  a gift  over,  the  trust  was  sus- 
tained, although  the  next  of  kin  were  held  entitled  to  remainder. 
The  difficulty  in  the  cases  has  been,  not  in  the  existence  of  power, 
for  that  is  conceded,  but  whether  or  not  the  language  employed 
was  enough  to  create  an  active  trust.  There  runs  through  all  of 
them,  however,  these  distinguishing  characteristics:  that  there 
shall  be  substantial  duties  attached  to  the  use  of  an  estate  which 
require  that  the  legal  title  be  vested  in  the  trustee  Its  creation 
does  not  depend  upon  any  particular  form  of  words,  but  upon  the 
plain  intent  Among  the  recognized  classes  of  such  trusts  is  that 
in  which  it  is  left  to  the  discretion  of  the  trustee  to  withhold  or 
give  specified  donees  trust  property.  If  there  be  a condition 
precedent  to  the  devise  that  the  trustee  shall  exercise  his  power, 
no  interest  will  pass  to  the  donee  until  the  power  be  exercised  in 
his  favor ; and,  if  the  trustee  refuses  or  neglects,  the  gift  cannot 
be  enforced  by  the  courts,  unless  it  be  shown  that  he  was  influ- 
enced by  improper  motives.  (Hill,  Trusts,  489.)  Thus,  in  Pink 
v.  De  Thuisey  (2  Madd.  157),  a legacy  was  given  1 under  the  con- 
dition hereinafter  written,'  and  in  a subsequent  part  of  the  will  the 
executor  was  authorized  to  give  ‘ the  principal  in  case  he  should 
deem  it  advantageous  to  the  legatee.’  The  trust  was  sustained. 
So,  in  Keyser  v.  Mitchell  (67  Pa.  St  473),  where  an  absolute  dis- 
cretionary power  was  given  a trustee  over  the  income,  it  was  held 
that  the  donee  had  nothing  until  this  discretion  wa3  exercised. 

Von.  Ill — 12 
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The  same  principle  was  recognized  in  Millard's  Appeal  (supra). 
The  result  of  the  cases  in  respect  of  those  trusts  which  are  not  exe- 
cuted by  the  statute  of  uses  is  concisely  stated  in  Perry,  Trusts, 
(§  305),  thus:  ‘If  any  agency,  duty,  or  power  be  imposed  on  the 
trustee,  as  by  a limitation  to  a trustee  and  his  heirs  to  pay  the 
rents,  or  to  convey  the  estate,  or  if  any  control  is  to  be  exercised 
or  duty  performed  by  the  trustee  in  applying  the  rents  to  a per- 
son's maintenance,  or  in  making  repairs,  or  to  preserve  contingent 
remainder,  or  to  raise  a sum  of  money,  or  to  dispose  of  an  estate 
by  sale,  in  all  these  and  in  other  and  in  like  cases  the  operation 
of  the  statute  is  excluder!,  and  the  trusts  or  uses  remain  mere 
equitable  estates.  So,  if  a trustee  is  to  exercise  any  discretion  in 
the  management  of  an  estate,  or  in  the  investment  of  the  proceeds 
or  the  principal,  or  in  the  application  of  the  income,  or  if  the  pur- 
pose of  the  trust  is  to  protect  the  estate  for  a given  time,  or  until 
the  death  of  some  one,  or  until  division,  or  until  a request  for  a 
conveyance  is  made,’  it  is  obvious  that  title  in  the  trustee  is  essen- 
tial to  the  exercise  of  the  discretionary  power  to  withhold  or  give 
an  estate.  (In  re  Marshall's  Estate,  147  Pa.  St  77:  28  Atl.  391.) 

“ Tested  by  these  principles,  solution  of  the  question  involved 
here  is  easy.  The  executors  are  in  plain  terms  invested  with  dis- 
cretionary power  to  withhold  or  give  the  trust  estate.  While 
there  is  in  the  first  instance  an  absolute  gift,  it  is  coupled  with  re- 
straint in  the  manner  of  its  use.  The  devise  is  expressly  made 
' with  the  condition  of  that  George  J.  Krebs  shall  only  receive  the 
interest  of  his  share,  or  as  much  as,  in  times  of  sickness  or  acci- 
dent,’ the  executors  1 will  give  him  to  meet  his  wants.’  The  testa- 
tor seems,  as  was  said  in  Re  Hibb's  Estate  (143  Pa.  St.  217:  22  Atl. 
882),  to  have  foreboded  the  thriftless  character  of  his  son,  and 
therefore  substituted  the  discretion  of  the  trustee  as  to  the  manner 
of  use  of  the  estate;  and  the  direction  to  deduct  the  money  which 
the  testator  had  loaned  George  from  his  share  suggests  the  reason 
for  the  declaration  of  trust  in  respect  of  the  residue  which  imme- 
diately follows.  The  plain  and  lawful  purpose  was  to  prevent 
his  son  from  coming  to  want;  and  for  this  it  was  essential  that 
title  should  be  in  the  trustee.  The  trust  was  therefore  active,  and 
the  petition  must  be  dismissed.  The  case  of  Silbiitter's  Appeal 
(45  Pa.  St  365),  upon  which  petitioner’s  counsel  mainly  relied  in 
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argument,  is  plainly  distinguishable  from  this.  All  that  was  de- 
cided there  was  that  the  direction  as  to  interest  was  not  sufficient 
to  overcome  the  force  of  the  prior  absolute  gift  (In  re  Ritter's  Estate, 
148  Pa.  St  577;  24  At!  120);  while  here  there  was  an  imperative 
discretion  vested  in  a trustee  to  withhold  or  give  the  estate  which 
made  the  trust  essentially  active.” 

Per  Curiam. — There  is  no  error  in  the  decree  from  which  this 
appeal  was  taken.  The  question  presented  by  the  record  has  been 
so  satisfactorily  and  exhaustively  considered  by  the  learned  presi- 
dent of  the  Orphans’  Court  that  further  discussion  is  unnecessary. 
On  his  opinion  the  decree  is  affirmed,  and  appeal  dismissed,  at 
appellant's  costa 


Note. -DISCRETION  OF  EXECUTOR  OR  TRUSTEE. 

All  attorneys  who  are  familiar  with  the  Idiosyncrasies  of  testamentary  lan- 
guage will  readily  assert  that  there  is  a growing  tendency  on  the  part  of  testa- 
tors to  vest  in  their  executors  or  trustees  a wide  margin  of  discretionary  power. 
The  cases  are  very  numerous  wherein  the  courts  have  been  called  upon  to  deal 
with  alleged  infractions  of  this  discretionary  power,  and  the  case  at  bar  gives 
us  an  opportunity  to  append  some  observations  as  to  the  nature  and  scope  of 
what  may  be  fairly  termed  a legal  discretion. 

Burrill  defines  this  term  as  the  liberty  or  power  of  acting  according  to  one's 
own  idea  of  right,  without  being  bound  by  any  fixed  rule.  In  other  words,  it 
Is  the  exercise  of  judgment,  or  the  liberty  of  adapting  one’s  conduct  to  circum- 
stances. 

When  anything  is  left  to  any  person  to  be  done  according  to  his  discretion, 
the  law  intends  it  must  be  done  with  sound  discretion,  and  according  to  law: 
and  the  Court  of  King's  Bench  hath  a power  to  redress  things  that  are  other- 
wise done,  notwithstanding  they  nre  left  to  the  discretion  of  those  that  do  them. 
(1  Lill.  Abr  477.)  Discretion  is  to  discern  between  rigiit  and  wrong;  and, 
therefore,  whoever  hath  power  to  act  at  discretion  is  bound  by  the  rule  of  rea- 
son and  law.  (2  Inst.  56,  298.)  And  though  there  be  a latitude  of  discretion 
given  to  one,  yet  he  is  circumscribed,  that  what  he  does  be  necessary  and  con- 
venient. without  which  no  liberty  can  defend  it.  (Hob.  158  Jacob.) 

When  it  is  said  that  something  is  left  to  the  discretion  of  a judge,  it  signifies 
that  he  ought  to  decide  according  to  the  rules  of  equity  and  the  nature  of  cir- 
cumstances, and  so  as  to  advance  the  ends  of  justice.  Whenever  a clear  and 
well-defined  rule  has  been  adopted,  not  depending  upon  circumstances,  the 
court  has  parted  with  its  discretion  as  a rule  of  judgment.  Discretion  may  be. 
and  is  to  a very  great  extent,  regulated  by  usage  or  by  principles  which  courts 
have  learned,  by  experience,  will,  when  applied  to  the  great  majority  of  cases, 
best  promote  the  ends  of  justice;  but  it  is  still  left  for  the  courts  to  determine 
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whether  a case  is  exactly  like  in  every  color,  circumstance,  and  feature  to  those 
upon  which  the  usage  or  principle  was  founded,  or  in  which  it  has  been  ap- 
plied. (Platt  v.  Munroe,  34  Barb.  291.) 

Mr.  Justice  Matthews  of  the  United  States  Supreme  Court  has  given  us  a 
definition  of  the  word  "discretion ’’  that  makes  any  review  of  the  subject  con- 
spicuously deficient  unless  there  is  a direct  reference  to  the  case.  (Colton  v. 
Colton,  127  U.  S.  300.)  The  question  was  brought  to  the  attention  of  the  court 
through  the  instrumentality  of  a will  contest,  in  which  it  became  necessary  to 
coustruc  the  provisions  of  a testamentary  trust,  where  one  of  the  beneficiaries 
had  been  charged  with  the  care  and  protection  of  the  testntor's  mother  and  sis- 
ter. This  charge  had  been  given  to  his  widow  and  was  largely  discretionary  in 
its  character.  Judge  Matthews  in  developing  this  particular  phase  of  the  case 
makes  use  of  the  following  language:  “ Is  there  anything  in  the  language  of 
the  clause  itself,  in  its  context,  or  in  the  circumstances  and  situation  of  the  tes- 
tator when  he  framed  it,  to  indicate  an  intention  on  his  part  to  confer  upon  his 
widow  the  authority  to  accept  his  property,  and  at  the  same  time  to  refuse  to  use 
it  according  to  his  request?  Undoubtedly  he  gives  to  her  some  discretion  on  the 
subject;  the  gift  and  provision  whicli  he  requests  for  his  mother  and  sister  is  to 
be  such  as  in  her  judgment  will  he  best.  It  is  to  be  such  as  will  be  best  for 
them,  having  regard  to  all  the  circumstances,  both  of  their  necessities  and  the 
amount  and  sufficiency  of  the  estate;  and  this  proportion,  which  is  to  constitute 
what  shall  be  best,  is  to  be  determined  by  the  widow  in  the  exercise  of  her 
judgment.  It  is  her  judgment  that  is  to  be  called  into  exercise,  and  this  ex- 
cludes caprice,  whim,  and  every  merely  arbitrary  award;  but  whatever  the 
judgment  may  be,  and  whatever  discretion  is  involved  in  its  exercise,  it  ope- 
rates only  upon  the  nature,  form,  character  and  amount  of  the  gift  and  provis- 
ion intended  for  them.  The  fact  of  a gift  and  provision  is  presupposed,  and 
stands  on  its  own  ground.  Her  judgment  is  not  invoked  as  to  that.” 

The  same  distinguished  court,  in  the  previous  case  of  Nichols  v.  Eaton  (91  U. 
8.  710  [decided  in  1875]),  subscribed  to  the  proposition  that  “ when  trustees  are 
in  existence  and  capable  of  acting,  a court  of  equity  will  not  interfere  to  con- 
trol them  in  the  exercise  of  a discretion  vested  in  them  by  the  instrument  under 
which  they  act.”  (Citing  Hill,  Tr.  486;  Lcwln,  id.  588.) 

It  may  be  quite  appropriate  in  this  connection  to  refer  to  Lord  Camden's 
celebrated  remark.  " The  (private)  discretion  of  a judge,”  said  Lord  Camden, 
“is  the  law  of  tyrants;  it  is  always  unknown;  it  is  different  in  different  men; 
it  is  casual,  and  depends  upon  constitution,  temper  and  passion.  In  the  best  it 
is  oftentimes  caprice;  in  the  worst  it  is  every  vice,  folly,  and  passion  to  which 
human  nature  can  be  liable.” 
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Wright  vs.  Wright  et  al. 

[Supreme  Court  of  Tennessee,  Feb.  9,  1898;  100  Tenn.  318;  45  8.  W.  Rep.  672.] 

Distribution  of  estate — Right  to  insurance  fund. 

1.  Under  the  recitals  of  the  Tennessee  Civil  Code  which  allows  a life  insurance, 

effected  by  a husband  on  his  own  life  to  inure  to  the  benefit  of  his  widow 
and  next  of  kin,  free  from  the  claims  of  his  creditors,  the  court  will  refuse 
to  recognize  the  right  of  an  unmarried  man  to  secure  such  an  insurance 
upon  his  life  for  thfe  benefit  of  his  next  of  kin,  unless  the  claims  of  credit- 
ors are  allowed  to  attach  to  the  fund. 

2.  In  the  settlement  of  the  estate  of  a deceased  person  leaving  no  wife  or  issue, 

a life  insurance  fund,  provided  for  by  the  deceased,  becomes  an  asset  in 
the  hands  of  his  executor  or  administrator  for  the  payment  of  his  debts, 
and  the  surplus  of  such  fund,  if  any,  passes  to  his  father  as  next  of  kin, 
and  becomes,  in  turn,  an  asset  of  hit  estate  subject  to  the  payment  of  hit 
debts. 

3.  The  mother,  brothers  and  sisters  of  an  unmarried  intestate  take  the  personal 

property  left  by  him  as  next  of  kin,  only  in  case  the  father  of  the  intestate 
died  before  bim. 

Appeal  from  an  order  of  the  Chancery  Court  entered  at  a term 
held  in  and  for  the  county  of  Lincoln. 

W.  S.  Bearden,  Chancellor. 

Holden  dc  Curler,  Joe  0.  Corrigan,  and  W.  M.  Feeney , for  ap- 
pellant E.  B.  Wright. 

IF.  B.  Lamb , for  appellee. 

Caldwell,  J. — This  is  a controversy  over  the  proceeds  of  a 
life  insurance  policy.  J.  W.  Wright,  a citizen  of  Lincoln  county, 
Tenn.,  held  a policy  of  insurance  for  $2,500  on  his  life,  in  the 
Mutual  Life  Insurance  Company  of  New  York,  payable  to  him- 
self, “his  executors,  administrators  or  assigns.’’  lie  died  intestate 
without  making  any  disposition  of  the  policy,  and  without  widow 
or  child,  never  having  been  married,  but  left  his  father,  mother, 
brothers  and  sisters  surviving.  The  company  paid  the  amount  of 
the  policy  to  the  administrator  of  the  assured,  and  tiiereafter  this 
litigation  arose.  The  administrator  claimed  the  money  paid,  as 
an  asset  of  the  estate  of  the  assured,  for  the  payment  of  debts  and 
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distribution,  like  any  other  personal  property  owned  by  him  at 
the  time  of  his  death  ; and  the  father  claimed  that  it  passed  to  him 
in  the  first  instance,  as  the  next  of  kin  of  the  assured,  and  free 
from  the  latter's  debts.  The  chancellor  sustained  the  contention 
of  the  administrator,  and  the  Court  of  Chancery  Appeals  rightly 
affirmed  the  chancellor's  decree.  The  assured,  while  living,  mieht 
have  disposed  of  the  policy  in  any  lawful  manner;  but,  having 
failed  to  do  so,  it,  upon  his  death,  became  a part  of  his  estate,  sub- 
ject, like  other  personalty,  to  the  payment  of  his  debts.  There  is 
no  law  in  this  state  exempting  insurance  effected  by  an  unmarried 
man  on  his  own  life,  and  for  his  own  benefit,  from  liability  for 
his  debts,  and  there  is  nothing  in  the  nature  of  the  contract  to 
create  an  exemption.  In  the  absence  of  an  exemption  law.  such 
insurance,  when  matured,  must  stand  upon  the  same  footing,  and 
be  governed  by  the  same  general  rules,  as  other  nonexempt  per- 
sonalty of  the  decedent  Insurance  effected  by  a husband  on  his 
own  life  inures  for  the  benefit  of  his  widow  and  next  of  kin 
(Code,  § 2294 ; Mill  it  V.  Code,  § 3135  ; Shannon’s  Code,  § 4030), 
or  of  his  widow  and  children  (Code,  § 2478 ; Mill.  & V.  Code,  § 
3335;  Shannon’s  Code,  § 4231),  free  from  the  claims  of  his  credit- 
ors ; and  that,  too,  notwithstanding  the  assured  may  have  obtained 
the  policy  before  his  marriage,  and  made  it  payable  to  himself  or 
his  legal  representatives.  (Rose  v.  Wortham,  95  Tenn.  505;  32  S. 
W.  458.)  No  reasonable  construction,  however  liberal,  would  ex- 
tend the  exemption  provided  by  these  statutes  for  a husband’s  in- 
surance to  a policy  like  that  now  before  the  court  If  there  should 
be  a surplus  of  the  present  fund  after  the  payment  of  the  debts  of 
the  assured,  it  must  be  held  to  have  passed  to  his  father,  as  next 
of  kin  and  sole  distributee,  under  the  general  laws  of  distribution. 
(Code,  § 2429  ; Mill.  St  Y.  Code,  § 3278 ; Shannon’s  Code,  § 4172. 
subsee.  4;  Oardenhire  v.  Hinds,  1 Head.  410;  Bragg  v.  French , 5 
Sneed  247 ; Deadrick  v Armour,  10  Humph.  598.)  The  father 
having  died  intestate  since  the  death  of  the  assured,  the  adminis- 
trator of  the  father  is  entitled  to  this  surplus,  if  any,  for  the  pay- 
ment of  his  debts,  and  distribution,  along  with  his  other  personal 
estate. 

It  should  be  stated,  before  concluding,  that  the  mother  and 
brothers  and  sisters  of  the  assured  also  claimed  the  proceeds  of  this 
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policy.  They  contended — First,  that  it  passed  directly  to  them,  in 
equal  parts,  upon  the  deatli  of  the  assured;  and,  secondly,  that,  if 
that  was  not  true,  it  passed  to  them  upon  the  death  of  the  father. 
These  contentions  are  answered  by  what  has  already  been  said, 
viz. : (1)  That  the  insurance  fund  became  an  asset  of  the  assured 
for  the  payment  of  his  debts;  anil  (2)  that  the  surplus  thereof,  if 
any,  passed  to  the  father,  as  next  of  kin,  and  became  an  asset  of  his 
estate,  subject  to  his  debts.  Mother  and  brothers  and  sisters  of 
an  unmarried  intestate  take  personalty,  as  next  of  kin,  only  in 
case  the  father  died  before  the  child.  (Code,  § 2429 ; Mill.  & V. 
Code,  § 3278;  Shannon’s  Code,  § 4172,  subsec.  5.) 

Affirmed. 


Colcord  et  al.  vs.  Conroy. 

[Supreme  Court  of  Floridn,  Feb.  15,  1898;  28  Southern  Rep.  561.] 

Revocation  of  will  by  feme  sole. 

Under  the  laws  of  this  state,  the  will  of  an  unmarried  woman,  executed  in 
1884.  was  not  ifuo  facto  revoked  by  her  subsequent  marriage  prior  to 
April  5,  1891;  but  where  such  will  purported  to  convey  all  of  her  prop- 
erty, and  was  not  made  in  contemplation  of  a subsequent  marriage,  such 
subsequent  marriage  was.  under  our  laws  as  they  then  existed,  a total 
alteration  of  her  circumstances,  revoking  the  will. 

{Syllabus  by  the  court.) 

Appeal  from  Circuit  Court,  Duval  county. 

Rhydon  M.  Call,  Judge. 

In  the  matter  of  the  probate  of  the  will  of  Amanda  M.  Colcord, 
deceased.  Michael  J.  Conroy  filed  objections.  From  a refusal  to 
probate  the  will,  Russell  E.  Colcord,  by  his  next  friend,  John  L. 
Colcord,  and  the  St  John’s  Episcopal  Church  of  Jacksonville, 
appeal  to  the  Circuit  Court;  and,  from  a decree  affirming  the  judg- 
ment, they  again  appeal.  Affirmed. 

1.  A.  <£•  B.  R McDonell,  for  appellants. 
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Carter,  J. — On  May  3,  1884,  Amanda  M.  Colcord  executed  a 
paper  writing  purporting  to  be  her  last  will  and  testament,  whereby 
she  devised  and  bequeathed  to  Russell  E.  Colcord,  her  son,  and  to 
the  heirs  of  his  body,  all  of  her  “estate,  real,  personal  and  mixed, 
wherever  found  and  wherever  situated,"  with  a proviso  that,  if 
her  said  son  should  die  without  wife  or  issue,  then  the  property 
was  devised  and  bequeathed  to  the  St  John’s  Episcopal  Church 
of  Jacksonville,  to  hold  to  its  associates  and  successors  forever.  In 
case  her  son  should  die,  leaving  a wife  and  no  issue,  the  wife  was 
to  be  provided  for  as  though  the  property  devised  to  her  son  was 
absolutely  his.  The  will  made  no  reference  to  any  future  hus- 
band or  children.  Mrs.  Colcord  subsequently  intermarried  with 
the  appellee,  and  died  April  5,  1891.  On  June  23, 1891,  this  will 
was  offered  for  probate  before  the  county  judge  of  Duval  county, 
which  was  resisted  by  appellee,  upon  the  ground,  among  others, 
that,  by  the  subsequent  marriage  of  the  testatrix  to  appellee,  the 
will  was  revoked.  On  December  21,  1891,  the  county  judge 
refused  to  probate  the  will,  upon  the  grouud  that  “the  marriage 
of  a feme  sole  revokes  a will  made  prior  thereto,  and,  under  the 
laws  of  this  state,  such  a will  cannot  be  probated.”  On  appeal  to 
the  Circuit  Court  of  Duval  countv,  the  judgment  of  the  county 
judge  was  affirmed,  the  Circuit  Court  holding,  in  a written  opin- 
ion, that  at  common  law  the  marriage  of  a feme  sole , after  making 
her  will,  revoked  that  will;  that  this  provision  of  the  common  law 
was  adopted  in  this  state  by  our  statute  regulating  the  revocation 
of  wills,  and  by  the  general  act  adopting  the  common  and  statute 
laws  of  England  in  force  at  the  time  of  the  Declaration  of  Inde- 
pendence ; that  this  common-law  rule  was  not  inconsistent  with 
our  statute  conferring  testamentary  power  upon  married  women ; 
that  both  could  stand  together  and  remain  in  force  without  con- 
flict, in  consequence  whereof  the  will  of  Mrs.  Colcord  was  annulled 
by  her  subsequent  marriage  to  appellee.  From  the  judgment  of 
the  Circuit  Court,  this  appeal  was  entered  March  13,  1894,  to  our 
June  term,  1894. 

This  case  involves  new,  novel,  and  important  questions  relating 
to  the  revocation  of  wills,  and  the  conclusions  we  announce  be- 
come, to  a certain  extent,  rules  of  property.  Cases  involving 
similar  questions  are  likely  to  arise  very  frequently  in  this  state, 
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and  for  these  reasons  we  depart  from  our  usual  custom  of  affirm- 
ing cases  without  written  opinion. 

L The  appellants  present  only  one  point  for  our  consideration 
in  their  brief,  viz.:  Did  the  marriage  of  Mrs.  Colcord  revoke  her 
ante-nuptial  will  ? It  is  admitted  that  at  common  law  the  will  of 
a feme  sole  was  revoked  by  her  marriage.  It  was  assumed  in  the 
court  below  that  Mrs.  Colcord  was  unmarried  when  the  will  in 
question  was  executed,  but  there  is  nothing  in  the  record  to  show 
that  she  was  not  the  wife  of  Mr.  Colcord  at  that  time.  If  she  was, 
then  it  may  be  questioned  whether  the  common-law  rule  enforced 
by  the  lower  court  had  any  application  to  the  present  will,  as  that 
rule  only  purported  to  deal  with  a will  made  by  a woman  while 
sole.  (In  re  McLamey,  90  Hun.  861 ; 35  N.  Y.  Supp.  893.) 

In  determining  the  questions  which  we  conceive  to  be  necessa- 
rily involved  by  this  appeal,  it  will  be  proper  to  refer  to  certain 
constitutional  and  statutory  provisions  in  force  at  the  time  of 
making  the  will  in  question,  and  which  are  still  in  force.  By  the 
act  of  March  6,  1845,  it  was  provided  that  thereafter  whenever 
any  female  citizen  of  Florida  should  marry,  or  whenever  any 
female  should  marry  a citizen  of  Florida,  the  female  being  pos- 
sessed of  real  or  personal  property,  her  title  to  same  should  con- 
tinue separate,  independent,  and  beyond  the  control  of  her  hus- 
band, and  should  not  be  liable  to  execution  for  his  debts,  provided, 
however,  that  the  property  of  the  female  should  remain  in  the  care 
and  management  of  her  husband ; and,  further,  that  married 
women  might  thereafter  become  seized  or  possessed  of  real  and 
persoual  property  during  coverture,  by  demise,  bequest,  gift,  pur- 
chase, or  distribution.  And  by  the  sixth  section  of  the  same  act 
it  was  provided  that  if  a married  woman  die  in  Florida,  possessed 
of  real  or  personal  property,  the  husband  should  take  the  same 
interest  in  her  said  property,  and  no  other,  which  a child  would 
take  and  inherit,  nnd,  if  the  wife  should  die  without  children,  the 
husband  should  be  entitled  to  administration  and  to  all  her  prop- 
erty, both  real  and  personal.  Section  26  of  article  4 of  the  con- 
stitution of  1868  provided  that  all  property,  both  real  and  per- 
sona], of  a wife  owned  by  her  before  marriage,  or  acquired  after- 
wards by  gift,  devise,  descent,  or  purchase,  should  be  her  separate 
property,  and  not  liable  for  the  debt3  of  her  husband ; and  this 
Vol.  111—13 
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provision  wa9  continued  by  the  constitution  of  1885  (article  11,  § 
1).  Chapter  3249  of  the  Laws  approved  February  11,  1881,  pro- 
vides that  a married  woman  may  dispose  of  her  property,  both 
real  and  personal,  by  last  will  and  testament,  in  the  same  manner 
as  if  she  was  not  married.  Section  52  of  the  act  of  November  20, 
1828,  provides  that  a devise  of  lands  shall  not  be  revoked  by  any 
other  will  or  codicil,  unless  executed  with  certain  formalities;  but 
that  such  will  may  be  revoked  by  a writing  declaring  same  re- 
voked, or  operating  as  a revocation  thereof  by  law,  or  by  burning, 
tearing,  or  obliterating  same  by  the  testator  or  testatrix,  or  by  his 
or  her  direction  and  consent,  or  by  the  act  and  operation  of  law. 
By  the  act  of  November  6,  1829,  the  common  and  statute  laws  of 
England  of  a general,  and  not  of  a local,  nature,  down  to  July  4, 
1776,  and  not  inconsistent  with  the  constitution  and  laws  of  this 
state  and  of  the  United  States,  were  declared  to  be  of  force  in  this 
state. 

It  is  admitted  by  appellants  that  the  statute  last  quoted  adopted 
that  provision  of  the  common  law  which  revoked  the  will  of  a 
feme  sole  upon  her  marriage,  but  insisted  that  the  rule  is  incon- 
sistent with  the  statutes  regulating  married  women’s  property, 
and  authorizing  them  to  make  wills  subsequently  enacted,  and 
therefore  no  longer  of  force  in  this  state.  They  insist  that  the 
reasons  for  the  common-law  rule,  viz.,  that  after  marriage  a woman 
had  no  power  to  make  a will  or  to  change  or  alter  one  previously 
made,  having  ceased  to  exist  upon  the  passage  of  the  act  of  1881, 
the  rule  itself  ought  to  cease,  agreeably  to  the  rules  of  logic  and  a 
maxim  of  the  common  law  to  that  effect.  Upon  this  principle, 
many  American  courts  have  held  that  the  statutes  securing  a mar- 
ried woman’s  property  to  herself,  and  authorizing  her  to  make 
wills  the  same  as  if  unmarried,  rendered  inapplicable  the  common- 
law  rule  under  discussion;  and  we  think  the  position  taken  by 
them  is  impregnable.  (In  re  Fuller,  79  111.  99 ; Webb  v.  Jones,  36 
N.  J.  Eq.  163 ; Noyes  v.  South  worth,  55  Mich.  173 ; 20  N.  W.  891 ; 
Will  of  Ward,  70  Wis.  251;  35  N.  W.  731;  Morton  v.  Onion,  45 
Vt  145;  Fellows  v.  Allen,  60  N.  H.  439;  TIoilt  v.  TToitt,  63  id. 
475;  3 Atl.  604;  Emery,  Appellant,  81  Me.  275;  17  Atl.  68; 
Roane  v.  Ilollingshead,  76  Md.  369;  25  Atl.  307.)  The  courts  in 
New  York,  Pennsylvania,  and  perhaps  Delaware,  have  apparently 
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dissented  from  the  views  expressed  in  the  cases  cited.  ( Swan  v. 
Hammond , 138  Mass.  45 ; Blodgett  v.  Moore , 141  id.  75 ; 5 N.  E. 
470 ; Brown  v.  Clark , 77  N.  Y.  369 ; In  re  Fransen,  26  Pa.  St 
202 ; Smith  v.  Clemson , 6 Houst  171.)  But  in  New  York  it  has 
also  been  held  that  the  will  of  a married  woman  is  not  revoked 
by  her  subsequent  remarriage  {In  re  McLarney , 90  Hun  361 ; 35 
N.  Y.  Supp.  893),  thus  showing  that  the  New  York  courts  are 
holding  to  the  strict  letter  of  the  common-law  rule  If  the  marriage 
of  a woman  has  such  a baneful  effect  upon  a will  made  by  her 
while  competent  to  make  it,  it  would  seem  that  a will  made  by  a 
married  woman,  if  not  void  because  of  her  coverture,  when  made, 
would  at  least  be  revoked  by  her  subsequent  remarriage.  In  the 
Delaware  case  the  will  was  made  prior  to  the  enactment  of  the 
statute  empowering  married  women  to  make  wills;  and  the  court 
held  that  the  statute,  not  being  retrospective,  could  have  no  effect 
upon  a will  previously  made.  In  New  York,  Massachusetts,  and 
Pennsylvania,  as  will  be  seen  by  reference  to  the  cases  cited,  there 
were  express  statutes  providing  that  the  will  of  a feme  sole  should 
be  revoked  by  her  marriage,  and  the  courts  did  not  feel  at  liberty 
to  disregard  these  express  statutes ; holding  that  they  had  not 
been  repealed  by  the  subsequent  ones  enabling  married  women  to 
own  and  convey  property  by  will.  They  also  held  that  an  ex- 
press statute  enacting  the  language  of  a common-law  provision  was 
not  repealed  by  another  statute  rendering  inapplicable  the  original 
reasons  for  the  common-law  rule,  because  a statute  regularly 
passed  need  not  necessarily  be  supported  by  a good  reason  for  its 
enactment,  or  for  its  continued  application.  There  is  much  force 
in  the  argument  when  applied  to  legislative  enactments,  and  it 
also  has  application,  but  to  a more  limited  extent,  to  rules  of  the 
common  law.  The  nature  and  origin  of  a great  majority  of  the 
common-law  rules  show  that  they  were  and  are  founded  in  reason 
and  justice,  and  they  were'and  are  the  result  or  consequence  flow- 
ing from  the  application  of  those  fundamental  principles  of  justice, 
common  sense,  and  legal  reason  supposed  to  be  common  to  all 
societies  and  nations.  The  common  law  purports  to  be  the  per- 
fection of  reason.  One  of  its  maxims  is  that,  when  the  reason 
ceases,  the  law  ought  also  to  cease;  and  it  was  frequently  applied 
to  remove  from  some  particular  rule  cases  which,  in  reason  and 
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justice,  because  of  legislative  enactments  or  otherwise,  had  ceased 
to  fall  within  its  reasons.  The  proposition  that  the  marriage  of  a 
feme  sole  revoked  her  previous  will  was  not  an  absolute,  inde- 
pendent, and  inflexible  rule  of  the  common  law,  like  a declaration 
to  that  effect  by  parliament;  but  it  was  a result  or  consequence 
obtained  by  applying  to  the  case  of  a married  woman,  as  it  then 
existed,  certain  common-law  principles ; and,  independent  of  those 
principles,  it  had  and  could  have  no  separate  standing  without 
an  act  of  parliament  To  illustrate  : At  common  law,  a single 
woman,  whether  maid  or  widow,  had  full  power  to  make  a valid 
disposition  of  her  property  by  will,  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a man  of  similar  age  and 
memory.  Her  power  in  this  respect  was  suspended  merely  — not 
annihilated — during  coverture ; and,  so  soon  as  the  cause  of  sus- 
pension— her  coverture — ceased,  the  power  was  immediately  avail- 
able to  her,  nor  did  it  suffer  the  slightest  temporary  or  permanent 
diminution  by  its  suspensioa  Her  power  to  make  wills  being 
suspended  during  coverture,  her  power  to  alter  or  change  one 
already  made  was  likewise  suspended.  There  was  also  a rule 
applicable  to  all  wills,  viz.,  that  they  should  remain  ambulatory 
which  inhered  and  was  a part  of  the  nature  of  such  instruments. 
Applying  the  common-law  principles  of  reason  and  justice  to  this 
condition,  we  find  that  the  woman  having  no  power  to  change  an 
instrument,  which  in  its  nature  must  remain  changeable,  it  is 
therefore  void,  or,  in  technical  language,  revoked.  Now,  the 
principles  upon  which  this  result  rests  are  not  repealed  by  an  act 
relieving  the  will  of  a married  woman  from  their  operation  or  ap- 
plication. They  still  remain  a part  of  the  common  law,  applicable 
to  all  cases  which  may  now  or  hereafter  fall  within  their  purview. 
There  is  a diversity  of  opinion  as  to  the  particular  reason  for  the 
common-law  rule  under  discussion.  There  is  none,  however,  that 
the  rule  was  a result  of  her  coverture.  The  suspension  of  her 
j >ower  to  make  wills  resulted  from  a rule  applicable  only  to  cover- 
ture, viz.  that,  practically  all  the  woman  possessed  became  her, 
husband's  upon  marriage,  and  her  separate  existence  was  for  the 
time  being  practically  merged  in  that  of  her  husband.  No  matter 
what  particular  reason  be  assigned  for  the  rule  under  discussion, — 
whether  because  for  the  time  being  the  woman  was  so  far  domi- 
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nated  by  the  husband  that  she  was  mentally  or  physically  incap- 
able of  exercising  the  faculties  of  a free  moral  agent,  or  because 
she  had  no  separate  existence,  or  because,  by  permitting  her  to 
make  a will,  she  could  defeat  her  husband’s  marital  rights,  or  be- 
cause she  could  own  no  property  to  be  disposed  of  by  will,  or  be- 
cause her  separate  existence  was  not  recognized  by  the  law, — they 
are  all  based  solely  and  exclusively  upon  the  fact  of  coverture; 
and  according  to  that  same  law,  when  coverture  ceased,  the  woman 
emerged  therefrom  with  every  faculty  restored,  every  element  of 
duress  removed,  with  the  same  capacity  to  acquire  and  dispose  of 
property  renewed,  and  with  all  disabling  responsibilities  and  duties 
imposed  upon  her  by  the  marriage  annulled.  Why,  then,  does 
not  the  same  result  follow  as  to  the  testamentary  capacity  and 
power  of  a married  woman,  under  our  legislation  enabling  her  to 
acquire  and  own  property,  and  to  dispose  of  same  by  will,  in  the 
same  manner  as  if  she  was  unmarried  ? In  so  far  as  testamentary 
-capacity  is  concerned,  the  married  woman  under  these  statutes  is 
not  the  married  woman  of  the  common  law.  The  common  law 
never  declared  what  effect  the  marriage  of  a woman,  who  before, 
during,  and  after  marriage  could  own  property  and  dispose  of  same 
by  will,  would  have  upon  her  antenuptial  will. 

If  we  should  declare  that  by  the  common  law  the  present 
married  woman’s  antenuptial  will  was  revoked  by  her  marriage, 
we  should  be  doing  what  the  common  law  never  did.  Under  the 
law,  she  had  power  to  execute  the  will,  or  to  change  it,  up  to  the 
moment  before  she  was  married.  Our  statute  says  that  she  shall 
have  the  same  power  the  moment  after  and  during  the  existence 
of  the  marriage.  It  says  the  powers  which  the  woman  possessed 
before  marriage  in  this  respect  shall  not  be  suspended,  but  shall 
remain  notwithstanding  coverture.  Upon  this  state  of  facta,  ap- 
plying the  fundamental  principles  of  the  common  law,  can  it  be 
doubted  that  the  old  rule  has  no  application  to  this  new  case  ? 
We  believe  we  are  adhering  to  the  true  principles  of  the  common 
law  when  we  say  that  it  does  not 

2.  In  this  case  the  will  purported  to  convey  all  of  Mrs.  Colcord's 
property.  It  was  not  made  in  contemplation  of  marriage ; and, 
subsequent  to  its  execution,  the  testatrix  intermarried  with  ap- 
pellee. Was  the  will  revoked  under  these  circumstances?  We 
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must  again  refer  to  common  law  principles,  because  we  have  no 
statutory  rule  upon  the  subject,  other  than  the  declaration  supra 
that  a will  may  be  revoked  by  the  act  and  operation  of  law. 

There  were  certain  principles  applicable  to  all  wills,  and  one 
rule  deduced  therefrom  was  that  the  law  annexes  to  every  will 
of  an  unmarried  man  a condition  that  it  shall  stand  revoked  if, 
between  the  date  of  his  will  and  the  date  of  his  death,  there  shall 
be  a total  alteration  of  his  circumstances,  which  causes  new  moral 
duties  and  obligations  not  foreseen  or  provided  for  by  the  will ; 
and  this  condition  is  annexed  in  all  eases  where  the  will  dis- 
poses of  the  whole  of  the  testator’s  property,  without  thought, 
and  in  disregard  of  those  persons  having  claims  upon  his  bounty 
by  reason  of  those  new  moral  duties  and  obligations.  And  mar- 
riage and  the  birth  of  a child  subsequent  to  making  the  will  was 
uniformly  held  to  constitute  sufficient  evidence  of  a total  altera- 
tion of  circumstances  to  effect  a revocation  of  the  will  in  accord- 
ance with  the  implied  condition.  ( Christopher  v.  Christopher,  2 
Dickens  445 ; Jackson  v.  Ifurlock,  1 Amb.  487 ; Lancashire  v. 
Lancashire,  5 Term  R 49 ; Shepherd  v.  Shepherd,  id.  51,  note  ; 
Ktnebel  v.  Scraflon , 2 East  530;  Johnston  v.  Johnston,  1 Phillim. 
Ecc.  447 ; Marston  v.  Roe,  8 Adol.  & E.  14 ; Ex  parte  Ilchester,  7 
Yes.  348;  Sheath  v.  York,  1 Yes.  & B.  390;  Belton  v.  Summer , 
31  Fla.  139  ; 12  South.  371.  See  Brush  v.  Wilkins,  4 Johns.  Ch. 
506,  for  a review  of  the  English  cases  by  Chancellor  Kent  up  to 
1820.)  This  rule  depends,  not  upon  any  ancient  rule  of  the 
common  law,  nor  upon  positive  enactment  by  legislative  authority. 
It  was  borrowed  from  the  civil  law,  and  is  the  result  of  decisions 
of  the  English  courts  founded  upon  principles  of  substantial  jus- 
tice and  reason.  Some  of  the  English  cases  held  that  marriage 
alone  was  not  sufficient  evidence  of  the  alteration  of  a testator’s 
circumstances,  because  the  wife  could  provide  by  a marriage  con- 
tract against  the  negligence  or  injustice  of  her  husband,  and,  at 
all  events,  the  law  provided  for  her  by  means  of  dower,  regardless 
of  any  will  made  by  the  husband.  Others  held  that  the  birth  of 
a child  alone  was  not  a total  change  of  circumstances,  because  the 
circumstances  of  a married  man  were  not  altered  by  the  birth  of  a 
child  or  more  children,  and  he  was  presumed  to  have  taken  into 
consideration  the  possibility  of  the  birth  of  more  children  when 
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making  the  will.  ( Shepherd  v.  Shepherd,  supra;  Parsons  v.  Lanoe, 
1 Ves.  Sr.  189  ; Johnston  v.  Johnston,  1 Phillim.  Ecc.  447 ; Brush 
v.  Wilkins,  4 Johns.  Ch.  506.)  On  the  other  hand,  it  was  well 
settled  that  a subsequent  marriage,  and  coming  into  being  of  some 
person  as  a result  of  marriage,  who  had  a natural,  moral,  and  legal 
claim  upon  the  testator’s  bounty, — a child, — was  a total  alteration 
of  the  testator’s  circumstances,  whereby  the  will  was  revoked  by 
operation  of  law.  The  condition  was  one  implied  by  law  in  favor 
of  those  who  came  into  existence  subsequent  to  the  execution  of 
the  will,  having  a natural,  moral,  and  legal  claim  upon  the  tes- 
tator, who  were  not  provided  for  by  the  law,  despite  the  will,  and 
who  were  not  in  the  mind  of  the  testator  at  the  time  of  making 
the  will  ( Lancashire  v.  Lancashire,  5 Term.  Ii  49;  Sheath  v. 

York,  1 Yes.  & B.  390.) 

If  we  apply  these  principles  to  the  present  will,  the  result  will 
be  the  revocation  thereof,  because,  when  the  testatrix  married,  she 
acquired  not  only  a husband,  but  an  heir  as  well;  or,  more  prop- 
erly speaking,  subsequent  to  the  execution  of  the  will,  the  testatrix 
married,  and  there  came  into  existence,  as  a result  of  marriage, 
one  who  had  a natural,  moral,  and  legal  claim  upon  her  bounty, 
and  who,  upon  her  death  intestate,  would  have  inherited  equally 
with  any  child,  or  the  whole  of  her  property  if  there  were  no 
children.  (Section  6,  Act  March  6,  1845 ; Me  Dotty  aid  v.  Oil- 
christ,  20  Fla.  573  ; Bailey  v.  Fudayson,  25  id.  153 ; 6 South.  157  ; 
Coogler  v.  Rodgers,  25  Fla.  853;  7 South.  391.)  There  was,  therefore, 
a total  alteration  of  her  circumstances  between  the  date  of  her  will 
and  the  date  of  her  death,  which  was  not  foreseen  at  the  time  of  mak- 
ing the  will.  It  is  true  these  principles  were  never,  at  common  law, 
applied  to  the  wills  of  women,  because  by  that  law  a woman’s  will 
was  revoked  by  her  marriage  upon  other  principles  which  we  have 
seen  no  longer  apply.  But  the  fundamental  principles  of  the  com- 
mon law  are  both  perpetual  and  elastic,  applying  to  all  cases,  new  as 
well  as  old,  falling  within  their  scope,  and  ceasing  to  apply  when- 
ever a particular  case  is  removed  from  their  purview.  We  there- 
fore hold  that  the  will  of  Mrs.  Colcord,  under  the  circumstances 
of  this  case,  was  revoked  by  her  subsequent  marriage,  and  that  the 
judgment  of  the  court  below,  though  based  upon  reasons  inappli- 
cable to  the  present  case,  was  correct  In  this  conclusion  we  are 
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sustained  by  the  following  authorities:  Tyler  v.  Tyler , 19  111.  151 ; 
In  re  Tuller,  79  id.  99  ; Morgan  v.  Ireland,  1 Idaho  786 ; Brown 
v.  Scherrer,  5 Colo.  App.  255 ; 38  Pac.  427 ; Scherrer  v.  Brown* 
21  Colo.  481 ; 42  Pac.  668.  See,  also,  In  re  Kaufman,  181  N.  Y- 
620 : 30  N.  E.  242 ; Garrett  v.  Dabney,  27  Miss.  335 ; Milbum  v' 
Milbum,  60  Iowa,  411 ; 14  N.  W.  204. 

The  decree  of  the  court  below  is  affirmed. 


Post  vs.  Jackson  et  al. 

[Supreme  Court  of  Errors  of  Connecticut,  January  21,  1898;  70  Ct.  288  ; 89 
At).  Rep.  151.] 

Wills — Designation  of  beneficiaries — Gifts  to  a class 

1.  Where  property  is  left  to  the  testator's  heirs,  in  the  same  manner  and  in  the 

same  proportion  in  which  they  would  take  were  there  no  will,  the  rule  of 
law  is  that  they  take  as  heirs  and  not  as  devisees.  For  the  reason,  that,  by 
taking  as  heirs  under  the  statute  of  distribution  they  secure  a higher  title 
than  they  would  otherwise  have  by  taking  under  the  terms  of  the  will. 

2.  A certain  residuary  clause  contained  in  the  recitals  of  a codicil  was  phrased 

as  follows : " And  I give,  devise  and  bequeath  to  my  nephews  and  nieces 
(they  being  my  lawful  heirs)  all  the  rest  and  residue  and  remainder  of  my 
property,  real  and  personal."  HeUl,  that  the  language  quoted  did  not  pre- 
sent a case  of  ambiguity,  and  the  nephews  and  nieces  should  take  the  estate 
under  a per  capita  distribution. 

Case  reserved  for  the  determination  of  the  full  bench  by  an 
order  of  the  Superior  Court  entered  at  a term  held  in  and  for  the 
county  of  Middlesex. 

Hon.  John  M.  Thayer,  Presiding  Judge. 

IF.  F.  Wilcox,  for  plaintiff. 

J,  W.  Ailing,  for  defendant. 

Horace  Nettleton,  late  of  the  town  of  Clinton,  made  his  will  on 
the  14th  day  of  January,  1892,  by  which  he  made  certain  bequests 
and  legacies.  On  the  2d  day  of  December,  1893,  he  made  a codi- 
cil, by  which  he  changed  those  legacies.  On  the  1st  day  of  April, 
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1896.  tie  made  another  codicil,  as  follows:  “ Whereas,  I,  Horace 
Nettleton,  of  Clinton,  Connecticut,  have  by  my  last  will  and  testa- 
ment in  writing,  duly  executed,  bearing  date  January  14th,  1892, 
and  by  a codicil  dated  December  2d,  1893,  given  and  bequeathed 
to  William  J.  Kelsey  $500,  Eugene  H.  Kelsey,  $500,  Chauncey 
N.  Kelsey  $500,  the  Methodist  Episcopal  Church  $1,000,  and  the 
Missionary  Society  of  the  Methodist  Church  the  residue : Now,  I, 
the  said  Horace  Nettleton,  being  desirous  of  altering  my  said  will 
in  respect  to  the  said  legacies,  do  therefore  make  this  present  writ- 
ing, which  I will  and  direct  to  be  annexed  as  a codicil  to  my  said 
will,  and  taken  as  a part  thereof;  and  I do  hereby  revoke  all  the 
said  legacies,  sections  fourth,  fifth,  and  sixth  of  my  said  will,  and 
the  whole  of  said  codicil  dated  December  2d,  1893.  And  I give, 
devise,  and  bequeath  to  my  nephews  and  nieces  (they  being  my 
lawful  heirs)  all  the  rest  and  residue  and  remainder  of  my  prop- 
erty, real  and  personal ; and  I do  ratify  and  confirm  my  said  will 
in  everything  except  where  the  same  is  hereby  revoked  and  altered 
as  aforesaid.  In  witness  whereof,”  etc.  It  is  alleged  in  the  com- 
plaint that  the  nephews  and  nieces  of  the  testator  consist  of  the 
following  persons,  viz.:  Josinh  A.  Nettleton,  only  child  of  Augustus 
Nettleton,  brother  of  the  testator;  Annie  Nettleton  and  Ashford 
Nettleton,  only  children  of  Linus  Nettleton,  a brother  of  the,testa- 
tor  ; Alfred  Jackson,  Evelyn  Jackson,  and  Adeline  Hart,  only  chil- 
dren of  Mary  Jackson,  a sister  of  the  testator ; John  S.  Nettleton, 
Warren  0.  Nettleton, Wilson  F.  Nettleton,  and  Anna  A.  Reynolds, 
only  children  of  Danforth  Nettleton  : and  Susan  McNamar,  only 
daughter  of  Alfred  Nettleton,  a brother  of  the  testator ; that  some 
of  said  nephews  and  nieces  claim  that  the  said  rest  and  resid  ue  so 
devised  and  bequeathed  by  said  codicil  should  be  distributed  to 
them  per  stirpes ; the  others,  that  it  should  be  distributed  to  them 
per  capita.  All  these  nephews  and  nieces  were  made  parties  de- 
fendant The  complaint  prayed  for  an  adjudication  of  these  ques- 
tions. Alfred  Jackson  and  those  of  the  defendants  who  claim 
that  there  should  be  a.  per  capita  distribution  made  answer  in  this 
way  : (1)  The  defendants  admit  the  allegations  of  the  complaint 
{2)  The  sister  and  the  several  brothers  of  the  deceased,  Horace 
Nettleton,  mentioned  in  the  complaint,  died  at  the  dates  and  ages 
as  follows:  Mary  Jackson  died  December,  1854,  aged  sixty-two 
Von.  Ill— 14 
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years;  Danforth  Nettleton  died  April,  1882,  aged  eighty  years; 
Linus  Nettleton  died  February,  1869,  aged  seventy-nine  years; 
Augustus  Nettleton  died  July,  1882,  aged  eighty-seven  years; 
Alfred  Nettleton  died  May,  1883,  aged  seventy-nine  years.  Horace 
Nettleton,  the  testator,  was  the  youngest  of  his  sister  and  brothers. 
He  died  September  6, 1896,  aged  eighty-six  years.  He,  ns  well  as 
bis  brothers  and  sister,  was  born  at  the  family  home,  in  Killing- 
worth,  Conn.  All  his  life  he  had  lived  either  in  Killineworth, 
Mystic,  Clinton,  or  Guilford,  Conn.  Clinton  was  his  legal  resi- 
dence at  the  time  of  his  death,  and  had  been  so  for  about  twenty 
years.  He  was  residing  there  when  the  original  will  was  made. 
Katherine  M.  Kelsey,  named  in  the  original  will,  was  the  daughter 
of  his  second  wife  by  a former  husband.  The  home  of  the  family 
was  in  the  house  adjoining  that  of  Horace  Nettleton  in  Clinton. 
His  second  wife  diet!  December  31,  1891.  At  the  time  of  making 
the  second  codicil  (April  1,  1896),  Horace  Nettleton  was  residing, 
and  had  been  for  two  or  three  years,  continuously,  with  his  niece 
Anna  A.  Reynolds,  at  her  home  in  Guilford,  and  he  continued  to 
reside  w ith  his  said  niece  until  the  time  of  his  said  death.  During 
the  whole  of  said  residence  of  said  Horace  Nettleton  with  his  niece 
Anna  A.  Reynolds  at  her  home  in  Guilford,  Wilson  F.  Nettleton, 
of  New  Haven,  a nephew  of  said  Horace  Nettleton,  a brother  of 
the  said  Anna  A.  Reynolds,  and  a widower  without  children,  was 
frequently  at  his  sister's  house,  in  Guilford  : and  it  was  understood, 
before  the  making  of  the  second  codicil,  between  himself  and  the 
said  Horace  Nettleton,  that  the  said  Wilson  F.  Nettleton  might 
be  called  upon  at  any  time  to  help  take  care  of  his  uncle  Horace ; and 
from  time  to  time,  during  the  residence  of  the  said  Horace  at  the 
home  of  Anna  A.  Reynolds,  in  Guilford,  Wilson  F.  Nettleton  did 
assist  on  several  occasions  in  taking  care  of  him,  and  helped  to 
take  care  of  him  at  the  time  of  his  death.  The  children  of  Horace 
Nettleton  had  both  died  some  years  before  thb  making  of  the 
original  will,  leaving  no  issue.  The  various  nephews  and  nieces 
of  Horace  Nettleton  named  in  the  complaint  were  living,  at  the 
date  of  the  original  will,  and  ever  since,  at  the  places  named  in  the 
complaint,  and  had  been  living  at  such  places  for  many  years  prior 
to  the  date  of  the  original  will.  These  defendants  claim  an  order 
and  decree  settling  the  construction  of  the  said  will,  to  the  effect 
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that  said  fund  remaining  for  distribution  be  divided  among  the 
nephews  and  nieces  of  the  said  Horace  Nettleton,  per  capita. 
Josiah  A.  Nettleton,  and  those  of  the  defendants  who  claimed  that 
there  should  be  a per  stirpes  distribution,  answered  in  this  way  : 
“(l)Tlie  defendants  herein  named  admit  the  allegations  of  the 
complaint  (2)  They  also  admit  so  much  of  paragraph  second  of 
the  answer  of  Alfred  Jackson  and  others  as  alleges  tiiat  the  broth- 
ers and  sister  of  the  testator  died  prior  to  his  death,  and  so  much 
thereof  as  alleges  that  his  nephews  and  nieces  are  his  only  heirs. 
(3)  The  estate  left  by  the  testator  to  be  distributed  to  his  nephews 
and  nieces  under  said  will  consists  of  818,700  in  money.”  These 
defendants  claim  an  adjudication  and  decree  settling  the  construc- 
tion of  said  will,  and  an  order  directing  that  the  fund  remaining 
for  distribution  be  divided  among  the  nephews  and  nieces  of  said 
Horace  Nettleton  per  stirpes.  These  defendants  also  demurred  to 
all  of  the  second  paragraph  in  the  answer  of  Alfred  Jackson  et  aL, 
excepting  what  they  had  admitted,  for  the  following  reasons : 
First  For  the  reason  that  parol  and  extrinsic  evidence  is  not  per- 
tinent, competent,  or  admissible  in  the  construction  or  interpreta- 
tion of  wills;  that  the  language  used  by  the  testator  is  clear,  and 
free  from  equivocation,  ambiguity,  and  uncertainty.  Second. 
Because  the  allegations  to  said  paragraph  furnish  no  guide,  infor- 
mation, or  aid  in  the  construction  of  said  will. 

Andrews,  C.  J.  — The  demurrer  should  have  been  sustained. 
There  is  no  ambiguity  in  the  language  of  the  codicil.  ( Jackson  v. 
Alsop,  67  Conn.  249 ; 34  Atl.  1106;  Woodruff  v.  Migeon,  46  Conn. 
236 ; Patch  v.  White,  117  U.  S.  210,  224  ; 6 Sup.  Ct.  617,  710.) 
The  language  we  are  asked  to  construe  is:  11 1 give,  devise,  and 
bequeath  to  my  nephews  and  nieces  (they  being  my  lawful  heirs) 
all  the  rest  and  residue  and  remainder  of  my  property,  real  and 
personal.”  If  the  language  had  been,  “ I give,  devise,  and  be- 
queath to  my  nephews  and  nieces  the  rest  and  residue  and 
remainder  of  my  estate,”  etc.,  there  would  have  been  a complete 
disposition  of  the  estate,  and  there  would  have  been  no  thought 
other  than  that  the  testator  gave  his  estate  to  his  nephews  and 
nieces  as  a class,  and  that  they  each  took  in  equal  shares ; that  is, 
that  there  should  be  a per  capita  distribution  of  the  estate  among 
them.  If  the  language  had  been,  “ I give,  devise,  and  bequeath 
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to  my  lawful  heirs  all  the  rest,  residue  and  remainder  of  my 
estate,”  although  (as  we  know  from  the  facts  admitted  in  the  an- 
swer) the  estate  would  go  to  the  same  persons  as  in  the  former 
supposition,  it  would  go  to  them  in  their  character  as  heirs,  and 
not  in  their  character  as  nephews  and  nieces,  and  then  there  would 
be  a per  stirpes  distribution  among  them.  The  attribute  of  being 
the  nephews  and  nieces  of  the  testator  and  the  attribute  of  being 
his  lawful  heirs,  applies  to  the  same  persona  But  a devise  to 
them  in  the  former  character  would  produce  a different  result 
from  a devise  to  them  in  the  latter  one.  Indeed,  a devise  to  them 
in  the  latter  character  would  be  inoperative.  The  statute  of 
distribution  would  control.  If  property  is  left  to  the  testator’s 
heirs  in  the  same  manner  and  proportion  in  which  they  would 
take  were  there  no  will,  the  rule  of  law  is  that  they  take  as  heirs, 
and  not  as  devisees.  The  former  is  deemed  the  worthier  title. 
(Howard  v.  Howard , 19  Conn.  313,  318;  Waite,  J , Whitney  v. 
Whitney , 14  Mass.  88,  90 ; Ellis  v.  Page,  7 Cush.  161 ; Sedgwick  v. 
Minot,  6 Allen  171;  1 Jarm.  Wills  74.)  The  testator  having,  by 
the  words  first  used  as  above  in  the  codicil,  made  a good  devise  to 
his  nephews  and  nieces,  as  such,  and  to  them  as  a class,  it  cannot 
be  supposed  that  he  intended  by  the  words  following  that  devise 
to  make  his  will  wholly  void.  It  seems  reasonably  clear  that  the 
testator  intended  to  have  his  nephews  and  nieces  share  equally 
in  his  estate.  The  words,  “ they  being  my  lawful  heirs, ’’  were 
used  as  explanatory  of  his  reason  for  revoking  the  provisions  of 
his  original  will  and  the  first  codicil.  Other  circumstances  lead  to 
the  same  conclusion.  The  testator  was  quite  advanced  in  years. 
He  was  a widower,  and  childless.  He  had  a comfortable  estate. 
He  was  the  last  of  a family  of  six  children,  all  his  brothers  and 
his  only  sister  having  died  before  him, — the  last  one  of  them,  in 
1883.  His  nephews  and  nieces  had  been  for  more  than  ten  years 
his  only  kindred  by  blood.  They  were  all  related  to  him  in  the 
same  degree.  They  would  naturally  present  themselves  to  his 
mind,  when  he  was  preparing  his  last  codicil,  as  directly  related  to 
him,  and  each  equally  dear,  and  an  object  of  his  bounty,  rather 
than  as  representing  to  him  his  deceased  brothers  and  sisters.  It 
was  nephews  and  nieces,  as  such,  to  whom  the  testator  gave  his 
estate,  and  not  to  nephews  and  nieces  representing  deceased 
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brothers  and  sisters.  We  think  the  per  capita  distribution  should 
be  mada  The  Superior  Court  is  advised  that  a per  capita  distri- 
bution should  be  ordered  of  the  fund  in  the  hands  of  the  plaintiff 
as  executor. 

The  other  judges  concurred. 


Note.— OF  GIFTS  TO  A CLASS. 

(a)  The  general  rule. 

(b)  Illustrations  of  this  rule. 

(c)  The  question  is,  “Who  answer  the  description?" 

(d)  Testator’s  intention  must  govern. 

(e)  Rule  when  the  gift  is  to  take  effect  immediately  on  the  testator’s  death. 

(f)  When  the  distribution  should  be  per  capita. 

(a)  The  general  rule.— Innumerable  Instances  have  arisen  wherein  the 
courts  have  been  called  upon  to  construe  the  nature,  scope  and  effect  of  either 
a bequest  or  devise  to  some  designated  class,  such  as,  “ his  children,"  "his 
grandchildren."  or  “ his  brothers,"  “ nieces,”  "nephews,"  or  any  other  definite 
set  of  beneficiaries.  In  such  a case,  the  courts  are  unalterably  committed  to 
the  following  methods  of  determining  their  respective  rights. 

In  the  absence  of  any  specific  language  to  the  contrary,  the  corpus  of  the 
gift  will  vest  in  those  individuals  who  composed  the  class  at  the  time  of  the 
testator's  death.  This  rule,  however,  is  based  upon  the  theory  that  the  mem- 
bers of  the  class  in  question  are  entitled  to  an  immediate  distribution  of  the 
fund  or  property  as  soon  as  practicable  after  the  testator’s  death.  (Whitney  v. 
Whitney.  45  N.  H.  311;  Collin  v.  Collin,  1 Barb.  Ch.  636;  Britton  v.  Miller, 
63  N.  C.  268;  Downing  v.  Marshall,  23  N.  Y.  373;  Gross’  Estate,  10  Pa.  St. 
361;  Davis  v.  Davis,  39  N.  J.  Eq.  13;  Uphand  v.  Emerson,  119  Mass.  509; 
Smith  v.  Ashurst.  34  Ala.  210;  Adams  v.  Spaulding,  12  Coun.  359;  Worcester 
v.  Worcester,  101  Mass.  132;  Wood  v.  McGuire,  15  Ga.  205;  Shotts  v.  Poe,  47 
Md.  513;  Ward  v.  Dodd,  41  N.  J.  Eq.  414;  Campbell  v.  Rawdon.  18  N.  Y.  412.) 

But  the  foregoing  rule  relaxes  in  case  the  devise  or  bequest  is  i>ostponed  to 
some  set  period,  named  by  the  testator,  in  which  the  distribution  of  the  fund 
is  to  take  place  In  which  event,  the  members  of  the  class,  entitled  to  receive 
his  benefaction,  are  those  who  happen  to  be  In  life  at  the  time  the  distribution 
is  made.  This  distinction,  it  will  be  observed,  is  of  great  importance.  (Smith 
v.  Rice,  130  Mass.  441;  Jones’  Appeal,  48  Coun.  60;  Pemberton  v.  Parke.  5 
Binn.  606;  Walters  v.  Crutcher,  15  B.  Mon.  10;  Carpenter  v,  Schimerliorn,  3 
Barb.  Ch.  320;  Sinton  v.  Boyd.  19  Ohio  St.  30;  Nichols  v Denny,  37  Miss.  65; 
Moore  v.  Diamond.  5 R.  I.  129;  Ward  v.  Tompkins,  30  N.  J.  Eq.  3;  Hall  v. 
Hall,  123  Mass.  120;  Hatfield  v.  Sohler.  114  id.  48;  Cooper  v.  Hepburn,  15 
Gratt.  558;  Goodwin  v.  Goodwin,  48  Ind.  584;  Walker  v.  Johnson,  70  N.  C. 
576;  Rudelmugh  v.  Rudebaugh,  72  Pa.  St.  271 ; Teed  v.  Morton,  60  N.  Y. 
502;  Turner  v.  Patterson,  5 Dana  292.) 
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(b)  Illustrations  of  this  rule.— An  apt  illustration  of  cases  falling  within 
the  first  class  is  found  in  instances  where  property  is  given  to  A for  life,  and 
at  his  death  to  the  children  of  B.  Now,  in  such  a case,  it  is  quite  obvious  that 
the  children  of  B,  who  were  in  life  at  the  time  of  the  testator’s  death,  take  a 
vested  interest.  But,  this  vested  interest  is  liable  to  open  in  order  to  let  in  oth- 
ers of  the  requisite  class  as  soon  as  there  is  one  in  beiug  who  can  take;  and 
once  vested,  they  will  not  be  divested  or  defeated  by  any  doubtful  implication 
of  condition — conditions  which  defeat  estates  being  looked  upon  with  disfavor. 
{In  re  Snyder’s  Estate,  — Pa.  — .)  After-born  children  will  be  let  in  by  infer- 
ence, even  in  cases  where  the  gift  is  immediate.  (Hawkins,  Wills,  71.) 

The  law  favors  absolute  equality  in  the  distribution  of  an  estate  among  those 
of  the  same  class  or  grade  who  arc  entitled  to  receive  it.  And  it  will  never 
countenance  such  a method  of  division  as  will  prove  prejudicial  to  one  who 
occupies  the  same  class  with  others  who  have  lteen  more  favored.  Hence,  it 
lias  been  sometimes  said,  that  a per  capita  distribution  is  a favorite  with  the 
courts,  at  least  as  against  the  perilirpet  method.  (See  Kimbro  v.  Johnston,  15 
Lea  79;  Hill  v.  Bowers,  120  Mass.  185;  Young's  Appeal.  83  Pa.  St.  59;  Howell 
v.  Tyler,  91  N.  C.  207;  Losey  v.  Westbrook.  35  N.  J.  Eq.  116;  Parmer  v,  Kim- 
ball, 46  N.  H.  485;  Brittain  v.  Carsou,  46  Md.  186;  De  Laurencel  v.  De  Boom, 
67  Cal.  362.) 

The  rule  of  legal  construction,  as  well  as  the  testamentary  intent  in  such 
cases,  is  well  stated  in  Smith  on  Executory  Interests,  281.  It  is  this:  “ Where 
real  or  personal  estate  is  devised  or  bequeathed  to  such  children,  or  to  such 
child  or  individuals  as  shall  attain  a given  age,  or  the  children  who  shall  sus- 
tain a certain  character,  or  do  a particular  act,  or  be  living  at  a certain  time, 
without  any  distinct  gift  to  the  whole  class,  preceding  such  restrictive  de- 
scription, so  that  the  uncertain  event  forms  part  of  the  description  of  the  de- 
visee or  legatee,  the  interest  so  devised  is  contingent  on  account  of  the  per- 
son. For,  until  the  age  is  attained,  the  character  is  sustained,  or  the  act  is 
performed,  the  person  is  unascertained;  there  is  no  person  answering  the  de- 
scription of  the  person  who  is  to  take  as  divertuc  or  legatut."  (Coggins  App., 
121  Pa.  St.  10.) 

In  May’s  Appeal  (41  Pa.  St.  512),  a testator  by  his  will  bequeathed  the  resi- 
due of  his  estate  to  his  grandchildren,  the  children  of  his  two  daughters,  to  be 
paid  to  them  share  and  share  alike,  as  they  should  respectively  arrive  at  the 
age  of  twenty-one  years,  and  provided  as  follows: 

"In  the  event  of  the  death  of  any  one  of  the  said  grandchildren  before  he  or 
she  shall  arrive  at  the  age  of  twenty-one  years,  then  and  In  that  case  I order 
and  direct  my  executors  to  pay  the  share  of  him  or  her  so  dying  to  the  mother 
of  the  child,  if  living.” 

It  was  held  that  the  mother  of  a grandchild  who  had  died  in  the  testator’s  life- 
time was  entitled  to  an  equal  share  with  the  other  grandchildren.  In  Potter's 
Trust,  L.  Ii.  (8  Eq.  52,,  and  Adams  v.  Adams,  L.  R.  (14  Eq.  246  [1872]),  Vice- 
Chancellor  Mai, ins,  criticising  Christopherson  v.  Naylor  (1  Meriv.  320),  places 
the  decision  upon  a principle  which  he  lays  down  as  that  which  he  thinks 
would  put  the  law  upon  the  subject  on  the  most  rational  footing,  viz. : Wher- 
ever there  is  a gift  to  a class,  with  a gift  by  substitution  to  the  issue  or  children 
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of  those  who  shall  die,  the  children  take  what  their  parents  would  hare  taken 
if  living  at  the  testator's  death,  without  regard  to  the  question  whether  the 
parents  died  before  or  after  the  date  of  the  will,  unless  a contrary  intention  is 
shown.  But,  in  both  those  cases,  no  new  rule  was  necessary,  for  there  was  an 
independent  gift  to  the  issue.  It  is  laid  down  by  Mr.  Theobald  that  if  the 
original  gift  is  to  a class,  with  a direction  that  the  issue  of  any  dying  in  the 
testator's  lifetime  or  before  the  period  of  distribution,  shall  take  the  share  their 
parents  would  have  been  entitled  to  if  then  living,  the  issue  of  those  dead,  at 
the  date  of  the  will,  will  be  admitted,  as  the  direction  amounts  to  an  independ- 
ent gift— the  word  “ share  ” being  satisfied  by  a ttirpital  distribution.  (Theob. 
Wills  348.  See,  also.  Hawk.  Wills  349.) 

(c)  The  question  is:  " Who  answer  the  description  ? " — " In  a gift  to  a 
class,  you  look  to  the  description,  and  inquire  what  individuals  answer  to  it, 
and  those  who  do  answer  to  it  are  the  legatees  described.”  (18  Am.  and  Eng. 
Enc.  Law  61.)  While  the  mere  fact  that  part  of  the  persons  composing  a 
class  are  named  is  not  controlling,  when  all  arc  named,  each  by  his  or  her 
name  in  full,  and  an  equal  share  is  given  to  each,  the  presumption  is  that  they 
are  to  take  in  their  individual,  and  not  in  their  collective,  capacity,  although 
this  may  be  rebutted  by  other  parts  of  the  will  showing  a different  intention, 
which,  as  we  have  seen,  does  not  appear  in  the  will  in  question.  (3  Jarm. 
Wills  8;  Wocrner,  Am.  Adm’n,  § 434.)  As  was  said  by  Judge  Comstock  in 
8avnge  v.  Burnham  (17  N.  Y.  561,  575):  “ When  a will  directs  an  aggregate 
fund  to  be  divided  amongst  individuals  by  name,  share  and  share  alike,  the 
rule  seems  to  be  well  settled  that  the  interests  of  those  dying  before  the  testator 
are  deemed  to  have  lapsed.”  The  courts  invariably  attach  great  importance  to 
the  designation  of  the  devisees  severally  by  name,  and  to  a provision  that  they 
shall  share  the  gift  in  fixed  and  definite  proportions.  To  quote  Judge  Com- 
stock again:  “ When  an  equality  or  inequality  of  shares  is  prescribed  in  ex- 
press words,  the  language  was  always  held  to  create  ” the  relation  of  tenants  in 
common.  (Downing  v.  Marshall,  23  N.  Y.  366,  873.)  When  it  so  happens 
that  the  devise  is  to  a class,  as  such,  without  naming  the  individuals,  or  pro- 
viding that  each  shall  take  a definite  share,  as  was  the  case  in  Magaw  v.  Field 
<48  N.  Y.  668),  where  the  gift  was  “to  the  children  of  Van  Brund  Magaw," 
it  is  held  a gift  to  a class,  and  that  only  the  survivors  take.  Necessarily, 
where  the  devisees  are  described  as  a class  only,  their  names  not  being  men- 
tioned, and  there  is  nothing  to  indicate  a gift  to  Individuals,  the  gift  is  to  a 
class,  as  such,  and  not  to  particular  persons  who  may  compose  a class.  If 
they  did  not  take  as  a class,  they  could  not  take  at  all.  In  Hoppock  v.  Tucker 
(59  N.  Y.  202),  the  devise  was  to  three  persons  by  name,  and  as  " the  children 
of  my  deceased  daughter  Ann  Maria.”  The  court,  through  Chief  Judge 
Chcrch.  said:  “ It  must  be  conceded  that  the  clause,  as  it  is  written,  with  its 
double  description,  free  from  the  Influence  or  control  of  other  portions  of  the 
will,  would,  according  to  the  adjudicated  cases,  be  construed  as  a personal 
legacy  to  each  child.  (Ashling  v.  Knowles,  8 Drew.  593;  Viner  v.  Francis.  2 
Cox  Ch.  190;  Denn  v.  Gaskin,  Cowp.  657;  Bnin  v.  Lescher,  11  Sim.  397.)  The 
law  infers  this  intent  from  the  specification  of  names,  and  regards  the  descrip- 
tive portion  cf  the  clause  as  intended  for  identification.”  The  court  concluded. 
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however,  wholly  from  other  and  quite  significant  language  used  in  a different 
part  of  the  will  then  under  consideration,  that  the  devisees  took  as  a class,  the 
intention  of  the  testator  to  that  effect  plainly  appearing.  In  re  Wells  (118  N.  Y. 
896;  21  N.  E.  131),  the  devise  was  of  “ one-eighth  part  to  each  of  five  persons 
named,  and  one-eighth  part  to  the  children  of  three  other  persons,  * * * 

• to  have  and  to  hold  the  same  to  them,  their  heirs  aud  assigns  forever.”'  Four 
of  the  devisees  having  died  before  the  testator,  it  was  held  that  the  devise  to 
them  lapsed.  In  re  Kimberly’s  Estate  (150  N.  Y.  90;  44  N.  E.  945),  where  the 
gift  was  “unto  my  three  sisters,  Mary,  Annie  and  Louisa,”  the  court  held  that 
it  was  not  to  them  as  joint  tenants,  nor  as  a class,  but  as  tenants  in  common, 
and,  as  one  of  the  three  died  before  the  testator,  that  her  devise  lapsed, 
although  the  result  was  partial  intestacy.  The  court  based  its  conclusion 
upon  the  ground  that  the  number  of  the  donees  was  certain,  and  the  share  each 
was  to  receive  was  also  certain,  nnd  in  no  way  dependent  for  its  amount  upon 
the  number  who  might  survive. 

(d)  Testator’s  intention  must  govern.— “All  questions  of  construction, 
must  depend  upon  the  intention.  A gift  to  a class  implies  an  intention  to 
benefit  tiiose  who  constitute  the  class,  and  to  exclude  all  others;  but  a gift  to 
individuals  described  by  their  several  names  and  descriptions,  though  they  to- 
gether constitute  a class,  implies  an  intention  to  benefit  the  individuals  named. 
In  a gift  to  a class  you  look  to  the  description,  and  inquire  what  individuals 
answer  to  it;  and  those  who  do  answer  to  it  are  the  legatees  described.  But  if 
the  parties  to  whom  the  legacy  is  given  be  not  descrilied  as  a class,  but  by  their 
individual  names  and  additions,  though  together  constituting  a class,  those  who 
may  constitute  the  class  at  any  particular  time  may  not  in  any  respect  corre- 
spond with  the  description  of  the  individuals  named  as  legatees.  If  a testator 
give  a legacy  to  be  divided  amongst  the  children  of  A at  a particular  time, 
those  who  constitute  the  class  at  the  time  will  take;  but  if  the  legacy  be  given 
to  B,  C and  D,  children  of  A,  as  tenants  in  common,  and  one  die  before  the 
testator,  the  survivors  will  not  take  the  share  of  the  deceased  child.  The  ques- 
tion must  be,  was  the  intention  to  bequeath  to  those  who  might  at  the  time 
constitute  the  class,  or  to  certain  individuals,  who  it  was  supposed  would  con- 
stitute it."  (Lord  Cottenham  in  Barlter  v.  Barber,  3 Myl.  & Cr.  [Eng.]  688.) 

(e)  Rule,  when  the  gift  is  to  take  effect  immediately  on  the  testator's 
death. — It  is  a familiar  rule  that  a gift  to  a class,  to  take  effect  immediately 
on  the  testator’s  death,  includes  only  those  who  are  living  at  that  time.  (2 
Bigelow,  Jarm.  Wills,  6th  ed.,  top  pp.  167,  1010;  2 Rcdf.  Wills,  9,  10,  and 
authorities  there  cited.)  Ir.  the  case  of  Walker  v.  Williamson  (25  Ga.  549),  the 
testator  ordered  an  equal  division  of  his  property  among  his  children,  share 
and  share  alike.  Philip  Walker,  one  of  the  children  included  in  the  will,  died 
before  the  death  of  the  testator;  and  some  of  his  heirs  at  law  filed  a bill  claim- 
ing that  he  was  a legatee,  and  that  they  were  entitled  to  a portion  of  his  legacy. 
McDonald,  J.,  in  discussing  this  point,  says;  “ Nothing  could  pass  to  Philip 
Walker,  for  he  is  not  named,  nnd  at  the  death  of  the  testator  he  was  dead. 
He  was  not  a child.  Under  that  item  of  the  will,  then,  there  was  no  lapse 
into  the  estate  of  the  testator  of  any  interest  in  the  negroes  by  reason  of  the 
death  of  Philip  Walker  in  the  lifetime  of  testator.”  It  was  further  held  in 
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that  case  that  grandchildren  cannot  take  under  a bequest  to  children,  unless 
there  be  something  in  the  trill  to  indicate  nnd  effectuate  such  intention.  It  was 
also  held  that,  under  a bequest  to  the  testator's  children,  nothing  would  pass  to 
a sou  who  died  in  the  testator’s  lifetime.  In  the  case  of  Springer  v.  Congleton 
(30  Qa.  976).  it  was  held  that  a legacy  to  “ be  divided  between  my  two  sisters' 
children,  Elizabeth  Jones  and  Martha  Lilly,  to  wit.”  (naming  the  children), 
goes  only  to  those  who  were  children  of  the  two  sisters  at  the  death  of  the  tes- 
tator; and  one  of  the  named  children  dying  before  the  testator  is  to  be  con- 
sidered as  stricken  from  the  enumeration.  Judge  Stephens,  who  delivered 
the  opinion  of  the  court,  said : “ This  is  a gift  to  a class,  ‘ sisters'  children,’ 
and  to  individuals  also,  ‘Naomi,’  etc.,  the  two  ideas  being  supposed  by  the  tes- 
tator to  be  so  perfectly  coincident  and  harmonious  that  the  one  is  really  used  as  a 
description  of  the  other.  But  we  think  the  class  was  the  leading  idea.  The  hlood 
seems  to  have  been  the  motive,  and  we  think  the  intention  was  that  the  gift 
should  go  to  all  who  were  children  of  those  two  sisters,  and  to  none  who  were 
not  children;  that  is  to  say,  to  all  who  answer  the  description,  and  to  none  who 
did  not  answer  it,  at  the  death  of  the  testator, — that  being  the  time  at  which 
the  will  speaks.”  In  the  case  of  Davie  v.  Wynn  (80  Ga.  673;  6 8.  E.  183).  the 
bequest  is  to  the  son  for  life,  and  at  his  dentil  to  his  children,  share  and  share 
alike,  but,  if  he  died  leaving  no  children,  theu  the  same,  at  his  death,  to  go 
share  and  share  alike,  to  his  nephews  and  nieces,  the  children  of  his  deceased 
brother,  John  L.,  and  of  his  deceased  brother-in-law,  John  Wilkinson.  Two 
of  the  testator's  nieces,  children  of  John  Wilkinson,  died  in  the  testator's  life- 
time, leaving  issue;  and  it  was  held  that  the  devise  was  to  a class,  and  the 
nieces  who  died  before  the  testator  were  not  included  therein.  This  class  was 
referred  to  and  approved  in  the  case  of  Tolbert  v.  Burns  (83  Ga.  218;  8 S.  E. 
79),  where  it  was  again  held  that,  one  of  a class  having  died  before  the  making 
of  the  will,  her  daughter  took  no  share  in  the  devise. 

(f)  When  the  distribution  should  be  per  capita.— The  general  rulo  is, 
that  where  there  is  a gift  to  a class  of  persons,  without  any  direction  as  to  the 
proportions  in  which  the  individuals  of  the  class  are  to  take,  all  who  can  bring 
themselves  within  the  class  are  entitled  to  participate  in  the  distribution,  which 
must  be  per  capita.  But  where  the  gift  is  to  a class,  the  Individuals  of  which 
can  only  be  ascertained  by  a resort  to  the  statute  of  distributions,  then  the  pro- 
visions of  the  statute  must  also  be  resorted  to  for  the  purpose  of  ascertaining 
the  proportions  in  which  the  donees  are  to  take,  unless,  in  the  instrument  by 
which  the  gift  is  made,  a different  rule  of  distribution  shall  be  prescribed. 
(Templeton  v.  Walker,  3 Rich.  Eq.  543).  If,  therefore,  the  gift  is  to  a class  of 
persotfe  designated  as  heirs  of  a particular  person,  then,  it  is  necessary  to  resort 
to  the  statute  to  ascertain  who  are  the  individuals  comjiosing  the  class;  resort 
must  also  be  had  to  the  statute  to  determine  how  or  in  what  proportions  such 
individuals  shall  take.  This  is  upon  the  presumption  that  the  donor  having, 
by  implication  at  least,  referred  to  the  statute  as  to  the  persons  who  are  to  take, 
also  intended  that  reference  should  be  hnd  to  the  statute  to  determine  the  pro- 
portions in  which  they  should  take,  unless  he  expresses  a different  intention. 
But  when  he  prescriiies  a different  mode  of  distribution,  then  no  such  pre- 
sumption can  arise,  and  the  distribution  must  be  made  in  the  manner  pre- 
Vol.  Ill— 15 


Digitized  by  Google 


114 


PROBATE  REPORTS  ANNOTATED. 


scribed.  Thus  when,  ns  in  Freeman  v.  Knight  (2  Ired.  Eq.  72),  the  testator  di- 
rected that  certain  personal  property  ‘ 'should  be  sold  and  the  proceeds  equally 
divided  between  my  legal  heirs,”  it  was  held  that,  though  a resort  to  the  statute 
was  necessary,  in  order  to  ascertain  who  were  the  persons  embraced  in  the  class 
to  whom  the  bequest  was  made,  there  was  no  such  necessity  to  refer  to  the 
statute  to  ascertain  the  mode  of  distribution,  because  the  testator  had  himself 
determined  that,  by  directing  an  equal  division;  and  hence  the  proceeds  of  sale 
should  be  distributed  amongst  the  widow  and  children,  and  the  children  of 
predeceased  children,  per  capita  and  not  per  ttirpet. 


Security  Company  vs.  Snow  et  al. 

[Supreme  Court  of  Errors  of  Connecticut,  January  21,  1898;  70  Ct.  288;  39 
Atl.  Rep.  158.] 

Testamentary  trusts — Succession — Perpetuity. 

1.  A devise  which  seeks  to  limit  the  remainder  of  a trust  estate  to  the  lawful 

heirs  of  the  beneficiary  will  be  declared  void,  as  contravening  the  rule 
against  perpetuities. 

2.  Tlie  doctrine  of  approximation,  otherwise  known  as  the  doctrine  of  cy  pret, 

can  never  be  invoked  where  its  application  would  sacrifice  the  main  object 
of  a testator  to  one  of  his  incidental  purposes. 

3.  A testamentary  trust,  that  terminates  upon  the  death  of  the  original  trustee, 

cannot  be  continued  or  revived  by  the  personal  representatives  of  the  de- 
ceased trustee,  for  the  reason  that  such  a trust  is  strictly  personal,  when- 
ever it  invests  in  a trustee  the  exercise  of  discretionary  powers. 

Case  reserved  for  the  determination  of  the  full  bench  by  an 
order  of  the  Superior  Court  entered  at  a term  held  in  and  for  the 
county  of  Hartford. 

Hon.  Samuel  0.  Prentice,  Presiding  Judge. 

Charles  E.  Cross,  for  Security  Co.  and  others. 

John  T.  Thihharcl  and  Charles  D.  Burrill,  tor  defendants,  Alice 
D and  Charles  D.  Burrill. 

Alpheus  H.  Snow,  in  pro.  per.,  and  for  defendant,  Ellen  Snow. 

Bill  by  the  Security  Company  against  Alpheus  H.  Snow  and 
others  for  the  construction  of  a will. 
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Suit  by  a testamentary  trustee  for  the  construction  of  a will, 
brought  to  the  Superior  Court  fur  Hartford  County,  and  reserved 
for  the  advice  of  this  court  on  the  complaint  and  answers.  From 
these  the  following  facts  appeared : The  testator,  Alpheus  F.  Snow, 
of  Hartford,  died  in  1886,  leaving  a widow,  a son.  and  two  daugh- 
ters. His  will,  dated  in  1884,  made  provision  for  his  widow,  and 
then  disposed  of  his  residuary  estate  as  follows:  “All  the  rest 
and  residue  of  my  property  and  estate,  wheresoever  being,  I give, 
bequeath,  and  devise  in  equal  proportions  to  my  son,  Alpheus  H. 
Snow,  to  my  daughter,  Ellen  Snow,  to  my  daughter,  Alice  D. 
Snow,  to  them  and  their  heirs,  forever;  the  railroad  stocks  to  be 
divided  without  sale,  but  the  share  of  my  daughter  Alice  in  such 
stocks  not  to  be  transferred  to  her  until  she  shall  be  twenty-seven 
yearn  old ; the  dividends  thereon  in  the  mean  time  to  be  paid  to  her 
bv  my  executor,  and  the  legacies  to  my  daughters,  in  case  of  mar- 
riage, to  be  to  their  sole  and  separate  use,  free  from  the  control 
or  interference  of  their  husbands.”  In  1885  he  made  a codicil  to 
this  will,  in  two  articles,  as  follows:  “(1)  I revoke  and  annul  any 
and  all  gifts,  bequests,  legacies,  and  devises  to  iny  daughter  Alice 
D.  Snow  in  or  by  virtue  of  said  last  will  and  testament  (2)  I give, 
bequeath,  and  devise  to  my  wife,  Sarah  M.  Snow,  any  and  all 
property  and  estate  which  was  given,  bequeathed,  and  devised  to 
my  said  daughter  in  and  by  virtue  of  said  last  will  and  testament, 
in  trust,  however,  to  be  invested  and  managed  by  my  said  wife, 
and  to  be  paid  and  delivered  and  conveyed  by  my  said  wife  to  my 
said  daughter  from  time  to  time  during  her  natural  life,  as  my 
said  wife  may  deem  for  the  interest  and  welfare  of  my  said  daugh- 
ter; and  any  portion  of  said  property  and  estate  or  the  net  income 
thereof  which  shall  not  be  paid,  delivered,  and  conveyed  as  afore- 
said to  my  said  daughter  during  her  natural  life  shall  at  her  de- 
cease be  paid,  delivered,  and  conveyed  to  her  lawful  heirs.”  His 
estate  was  duly  settled,  and  certain  personal  estate  was  distributed 
anti  transferred  to  the  widow  in  trust  for  Alice,  and  certain  real 
estate  in  Hartford  surrendered  to  her  as  such  trustee.  There  was 
also  residuary  real  estate  of  the  testator  in  other  states.  The 
widow  never  paid  over  any  of  the  principal  of  the  estate  distributed 
to  her  in  trust,  but  she  received  from  time  to  time,  as  trustee,  pro- 
ceeds of  land  in  another  state,  sold  by  the  executor  under  a power 
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in  the  will,  and  of  timber  sold  therefrom,  and  paid  them  over  U> 
Alice  from  time  to  time,  including  them  with  the  annual  income 
of  the  trust  in  her  accounts  as  trustee  rendered  to  the  Court  of 
Probate.  The  widow  died  in  1895,  and  in  January,  1896,  the 
plaintiff  was  appointed  trustee  in  her  stead  by  the  Court  of  Pro- 
bate. It  claims,  as  such,  title  to  certain  lands  both  in  and  with- 
out the  state.  Alice  intermarried  with  Charles  D.  Burrill  two 
months  before  her  father's  decease,  and  they  have  two  minor  chil- 
dren, and  have  had  one  who  is  not  now  living.  She  claims  to 
have  demanded  from  the  plaintiff  in  June,  1896,  a delivery  of  the 
trust  estate  to  the  owner  in  fee  thereof,  which  the  plaintiff  refused. 
Shortly  afterwards  Alice  D.  Burrill  et  at  brought  an  action  in  the 
Superior  Court  for  Hartford  county  to  enforce  said  demand,  which 
is  still  pending.  The  trustee  asked  the  direction  of  the  court  as 
to  the  following  questions:  “(a)  Is  the  gift  over  to  the  lawful 
heirs  of  Alice  D.  Burrill  at  her  decease  a gift  of  the  estate  to  her 
lawful  issue,  or  is  the  gift  void?  (b)  Even  if  said  gift  over  is  void, 
does  not  the  trust  continue  as  applicable  to  the  whole  of  the  trust 
estate  during  the  life  of  said  Alice  D.  Burrill?  (c)  Was  the  dis- 
cretionary power  given  by  the  testator  to  his  wife  ‘ to  pay,  deliver, 
and  convey  said  trust  estate  from  time  to  time  to  his  said  daugh- 
ter Alice  D.  Burrill,  during  her  natural  life,  as  she  might  deem  for 
the  interest  and  welfare  of  said  daughter,’  a personal  discretion,  to 
be  exercised  only  by  his  said  wife,  or  can  said  discretionary 
power  be  exercised  by  the  plaintiff  as  trustee  under  said  will  by 
succession  ? (d)  Is  the  said  Alice  D.  Burrill  entitled  to  demand 
and  receive  from  the  plaintiff  at  this  time  any  portion  of  the  prin- 
cipal of  said  trust  estate?”  Alpheus  II.  Snow,  Ellen  Snow,  Mr. 
and  Mrs.  Burrill,  and  their  children  were  made  defendants,  and 
answers  were  filed  by  all,  admitting  the  truth  of  the  allegations  in 
the  complaint 

\ 

Baldwin,  J. — The  main  scheme  of  the  will  in  question  was  to 
make  suitable  provision  for  the  testator's  widow,  and  then  divide 
his  residuary  estate  equally  between  his  three  children  ; the  shares 
of  his  daughters,  in  the  event  of  their  marriage,  to  be  held  to  their 
sole  and  separate  use.  The  codicil  was  made  for  the  single  object 
of  placing  the  share  of  Alice  under  the  control  of  his  wife,  as 
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trustee  for  her  benefit,  with  large  discretionary  powers.  Mrs.  Snow 
was  directed  to  pay  and  convey  the  trust  estate  to  Mrs.  Burrill 
from  time  to  time,  as  she.  as  trustee,  might  deem  for  the  interest 
and  welfare  of  Mrs.  Burrill;  and  any  portion  of  the  estate  lior  the 
net  income  thereof  ” not  so  paid  and  delivered  to  her  during  her 
life  was  at  her  decease  to  go  to  her  “ lawful  heirs.”  The  trustee 
was  not  required  to  pay  over  the  annual  income  from  the  trust 
estate  to  Mrs.  Burrill  during  her  life.  The  trust  created  was  such 
that  it  might  be  terminated  at  any  time  during  her  life,  at  the  dis- 
cretion of  the  trustee.  Whether  it  should  endure  for  a few 
months  or  for  many  years  was  to  be  determined  by  Mrs.  Snow,  in 
view  of  what  she  might  consider  to  be  the  true  interest  of  Mis. 
Burrill.  The  testator  apparently  thought  it  uncertain  whether 
that  would  be  promoted  by  her  having  in  her  own  control  either  the 
entire  principal  or  the  entire  income.  He  contemplated  it  as  pos- 
sible that  part  of  the  income  might  be  withheld  from  her  during 
her  life,  and  made  provision  for  that  contingency,  by  the  same 
gift  in  remainder,  which  is  intended  to  carry  to  her  lawful  heirs 
any  of  the  principal  that  might  at  her  decease  remain  in  the  hands 
of  the  trustee.  The  death  of  Mrs.  Snow  before  making  over  to 
Mrs.  Burrill  any  considerable  portion  of  the  estate  rendered  it 
thenceforth  impossible  to  promote  his  daughter’s  interest  and  wel- 
fare in  the  manner  contemplated  by  the  testator.  The  discretion- 
ary powers  which  he  gave  to  his  wife  for  that  purpose  were  purely 
personal,  and  ended  with  her  life  If  the  trust  is  to  continue  dur- 
ing Mrs.  Burrill’s  life,  there  can  be  no  further  surrender  to  her  of 
any  portion  of  the  principal,  and  either  all  the  accruing  income 
must  be  paid  to  her,  or  none  There  is  no  express  authority  for 
paying  over  any  of  it,  and  if  authority  can  be  implied  from  the 
evident  purpose  of  the  testator  to  provide  for  her  proper  support, 
it  must  be  conceded  without  limits.  The  gift  in  remainder  to  her 
“lawful  heirs”  is  void,  by  reason  of  the  statute  of  perpetuities, 
which  was  in  force  when  the  testator  died,  under  the  rule  laid 
down  in  Leake  v.  Watson  (60  Conn.  498 ; 21  Atl.  1075). 

If,  then,  the  decease  of  Mrs.  Snow  left  it  possible  to  give  the 
second  article  of  the  codicil  any  further  effect,  it  can  be  only  to 
keep  the  estate  in  the  custody  of  the  plaintiff  during  Mrs.  Bur- 
rill’s  life,  and  give  her  meanwhile  the  entire  income.  This  may 
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amount  to  a greater  sum  than  the  testator  thought  it  might  be 
best  for  her  to  use  under  some  circumstances,  and  a less  sum 
than  he  thought  it  might  be  best  for  her  to  use  under  other  cir- 
cumstances. The  person  on  whose  judgment  of  her  circumstances 
he  depended  for  measuring  out  from  time  to  time  what  on  the  whole 
would  best  promote  her  welfare  is  no  longer  in  existence.  His 
will,  therefore,  as  expressed  in  this  article,  cannot  now  be  carried 
out,  as  to  the  disposition  either  of  the  income  or  principal  of  the 
trust  estate. 

If  the  plaintiff  can  retain  the  fund  until  the  decease  of  Mrs. 
Burrill,  it  must  be  under  the  doctrine  of  approximation  ; but  this 
can  never  be  invoked  where  its  application  would  sacrifice  the 
main  object  of  a testator  to  one  of  his  incidental  purposes.  ( Hay- 
den v.  Connecticut  Hospital,  64  Conn.  820,  324 ; 30  Atl.  50.)  The 
main  object  of  this  article  of  the  codicil  was  to  benefit  Mrs.  Bur- 
rill, by  giving  her  whatever  it  was  best  for  her  to  receive,  both  of 
the  principal  and  income,  of  a share  in  his  estate  equal  to  that 
left  to  his  other  children.  The  provision  for  her  heirs  was  in- 
serted in  view  of  an  incidental  contingency.  Nothing  was  to 
come  to  them  which  it  might  be  deemed  judicious  to  turn  over  to 
her.  During  the  life  of  Mrs.  Snow  the  trust  might  have  been 
given  full  effect,  but  only  by  a transfer  of  the  entire  estate  to  Mrs. 
Burrill.  That  not  having  been  done,  it  is  no  longer  susceptible 
either  of  complete  execution,  or  of  partial  execution  in  such  a way 
as  to  satisfy  the  testator's  design.  The  first  article  of  the  codicil 
expressly  revokes  the  disposition  made  in  the  will  in  favor  of 
Mrs.  Burrill ; but  it  is  apparent  that  this  was  done,  not  to  dimin- 
ish her  equal  share  in  the  estate,  but  to  transfer  it  to  a trustee,  so 
as  to  secure  it  more  effectually  for  her  benefit.  I give  to  my  wife 
in  trust,  says  the  testator,  “ any  and  all  property  and  estate  which 
was  given,  bequeathed,  and  devised  to  ray  said  daughter  in  and 
by  virtue  of  said  last  will  and  testament.”  It  being  his  manifest 
intention  to  revoke  the  provision  in  the  will  only  for  this  purpose, 
so  far  as  the  purpose  fails  of  effect,  the  revocation  must  fall  with 
it.  Both  articles  of  the  codicil  must  be  taken  together  to  ascer- 
tain his  true  meaning.  It  was  no  part  of  this  that  he  should  die 
intestate  in  respect  to  the  third  of  his  residuary  estate  with  which 
alone  he  was  dealing.  The  revocation  of  his  former  provision  for 
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Mrs.  Burrill  was  indissolubly  coupled  with  the  creation  of  the 
substituted  provision.  It  may  be  given  effect  so  far  as  the  substi- 
tution is  valid,  but  no  further,  because  so  only  can  the  plain  pur- 
pose of  the  testator  be  attained,  and  the  mutual  dependence  of  the 
two  articles  of  the  codicil  preserved.  The  whole  instrument  was 
a single  testamentary  act,  and  must  be  read  as  if  the  testator  had 
expressly  declared  that  he  revoked  the  gift  made  to  Alice  in  his 
will  simply  in  order  to  put  it  in  a different  form.  ( Rudy  v.  Ulrich , 
69  Pa.  St.  183  ; Stickney  v.  Hammond,  138  Mass.  116,  120;  Pow- 
ell v.  Powell , L & 1 Prob.  & Div.  209.)  The  rule  of  construction 
upon  which  we  proceed  is  analogous  to  that  governing  a revoca- 
tion which  is  grounded  on  a state  of  fact3  which  proves  not  to 
exist.  It  falls  when  its  foundation  falls.  ( Dunham  v.  Averill,  45 
Conn.  62.)  The  case  of  James  v.  Marvin  (3  id.  576),  which  holds 
that  a revoking  clause  in  a second  will  destroys  the  first,  whether 
the  second  ever  becomes  effective  as  a testamentary  act  or  not, 
was  decided  before  our  present  statute  of  wills  was  enacted,  and 
is  therefore  inapplicable  to  the  question  before  us.  ( Peck's  Ap- 
peal, 50  Conn.  562.)  The  provision  made  in  the  will  for  Mrs. 
Burrill  stands  therefore  unrevoked,  except  so  far  as  her  interest 
during  the  life  of  Mrs.  Snow  was  placed  under  the  latter's  control. 
The  trust  was  separable,  and  to  that  extent  valid.  ( Wheeler  v. 
FeUowes,  52  Conn.  238,  247  ; Morris  v.  Bolles,  65  id.  45 ; 31  Atl- 
538  ; Ketchum  v.  Corse,  65  Conn.  85 ; 31  Atl.  486.)  Mrs.  Snow 
could  withhold  the  estate  from  her  in  whole  or  part,  but  the  plain- 
tiff has  no  such  power.  Mrs.  Burrill’s  absolute  title  under  the 
will,  which  was  temporarily  abridged  or  suspended  under  the  sec- 
ond article  of  the  codicil,  resumed  its  original  character  upon  the 
decease  of  Mrs.  Snow,  and  the  plaintiff  holds  simply  upon  a re- 
sulting trust  in  her  favor. 

The  Superior  Court  is  advised  that  the  gift  over  to  the  lawful 
heirs  of  Alice  D.  Burrill  is  void  ; that  the  trust  terminated  at  the 
decease  of  the  original  trustee ; that  the  discretionary  power  given 
to  that  trustee  cannot  be  exercised  by  the  plaintiff  as  her  suc- 
cessor; and  that  Alice  D.  Burrill  became  entitled,  at  the  decease 
of  Mrs.  Snow,  to  demand  and  receive  from  the  plaintiff  the  whole 
of  the  trust  estate,  to  be  held  by  her  to  her  sole  and  separate  use. 
The  other  judges  concurred. 


Digitized  by  Google 


120 


PROBATE  REPORTS  ANNOTATED. 


Appeal  of  Clarke. 

[Supreme  Court  of  Errors  of  Connecticut,  January  5,  1898;  70  Ct.  195;  39 
Atl.  Rep.  155.] 

Construction  of  wills — Interstate  comity — Powers — Tes- 
tamentary trusts — Equitable  conversion. 

1.  It  is  a general  rule  that  what  a court  cannot  enforce  by  way  of  judgment  it 

should  not  decree.  Its  jurisdiction  to  make  a final  and  conclusive  disposi- 
tion of  the  questions  presented  extends  only  so  far  as  it  has  power  to  com- 
pel obedience  to  its  decree,  or  as  its  judgment  may  derive  an  additional 
force  from  the  constitutional  laws  of  the  United  States. 

2.  Succession  to  the  real  estate  of  a deceased  person  is  regulated  by  the  laws 

of  the  state  within  whose  territory  the  realty  is  situated.  Those  laws 
must  decide  how  the  laud  within  its  borders  may  be  conveyed  and  inher- 
ited; and  they  may  make  particular  provision  in  cases  of  intestacy  for  the 
preservation  of  ancestral  real  estate  in  the  line  of  family  descent. 

3.  Title  to  land  can  be  conveyed  under  a testamentary  power  only  when  such 

a conveyance  is  sufficient  under  the  laws  of  the  state  wherein  the  land  is 
situate. 

4.  Equitable  conversion  results  from  the  existence  of  a power  to  convert  realty 

into  personalty,  or  personalty  into  realty,  which  has  not  been  exercised. 
There  must  be  both  the  grant  of  a power,  and  the  imposition  of  a duty 
to  make  use  of  It.  The  doctrine  is  simply  an  application  of  the  funda- 
mental principle  that  equity  regards  that  as  done  which  ought  to  be  done. 

5.  Equitnble  conversion  is  affected  by  a power  to  sell  and  a duty  to  sell.  It  is 

not  enough  to  manifest  an  intent  that  lauds  shall  pass  as  money,  unless 
there  Is  also,  either  by  terms  or  implication,  a grant  of  the  means  of  turn- 
ing  it  into  money. 

6.  Interstate  comity  does  not  require  that  the  courts  of  one  state  shall  accept 

or  be  bound  by  the  interpretation  of  a will  given  it  by  a court  of  a foreign 
state,  whenever  the  interpretation  seeks  to  effect  an  equitable  conversion 
of  laud  situated  beyond  the  limits  of  the  state  rendering  the  decree. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Fairfield. 

Hon.  William  T.  Elmer,  Presiding  Judge. 

Leroy  F.  Youmans  and  Goodwin  Stoddard,  for  appellant 

John  II.  and  Winthrop  Perry,  for  appellee. 

The  finding  stated  the  following  facts  : 

Henry  P.  Clarke,  the  appellant,  while  domiciled  in  the  state  of 
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South  Carolina,  intermarried  with  Julia  Ilurd,  in  the  state  of 
New  York,  in  the  year  1886,  and  the  married  couple  immediately 
returned  to  the  state  of  South  Carolina,  which  then  became  their 
domicile  of  marriage.  In  1889,  a daughter,  Nancy  B.  Clarke, 
was  born,  who  still  survives,  and  is  the  appellee  herein.  In  De- 
cember, 1893,  another  daughter,  Julia  Clarke,  the  distribution  of 
whose  estate  is  now  in  question,  was  born.  There  were  no  other 
children  born  of  said  marriage.  On  February  10,  1894,  the  wife, 
Julia  II.  Clarke,  died.  On  May  20,  1894,  the  daughter,  Julia 
Clarke,  died,  leaving  no  creditors.  At  all  times  since  said  mar- 
riage, the  state  of  South  Carolina  has  been  the  domicile  of  the  ap- 
pellant and  his  family.  During  coverture,  and  at  the  day  of  the 
dates  thereof,  Julia  IL  Clarke  executed  the  following  will  and 
codicil : 

Will:  “I,  Julia  EL  Clarke,  wife  of  Henry  P.  Clarke,  residing 
near  Eastover,  in  Richland  county,  state  of  South  Carolina,  being 
of  sound  and  disposing  mind  and  memory,  do  make  and  ordain 
this,  my  last  will  and  testament,  and  hereby  revoke  all  other  wills 
by  me  at  any  time  heretofore  made.  First  I direct  that  all  my 
just  debts  and  my  funeral  expenses  shall  be  fully  paid  by  my  ex- 
ecutor hereinafter  named.  Second.  I direct  that  a portion  of  my 
estate  sufficient  to  produce  one  thousand  dollars  ($1,000)  annually 
shall  be  safely  invested  by  my  executor,  and  the  said  one  thou- 
sand dollars  be  paid  annually  to  my  father,  S.  II.  nurd,  now  of 
New  York,  in  quarterly  payments,  during  the  term  of  his  natural 
life.  Third.  I give  and  bequeath  to  Mrs.  Laura  Sherwood,  of 
Bridgeport,  Connecticut,  the  sum  of  ten  thousand  dollars  ($10,000). 
Fourth.  I give  and  bequeath  to  Miss  Agnes  C.  Patterson,  of  said 
Bridgeport,  the  sum  of  five  thousand  ($5,000)  dollars.  Fifth. 
The  rest,  residue,  and  remainder  of  my  estate,  real  and  personal, 
of  whatever  description,  or  wheresoever  situated,  I give,  devise, 
and  bequeath  as  follows:  One-half  thereof  to  my  husband,  Henry 
P.  Clarke,  and  one-half  thereof  to  my  said  husband,  in  trust  for 
my  daughter  Nancy,  until  she  becomes  twenty-five  years  of  age, 
and  then  pay  the  whole  sum  over  to  her.  But,  if  she  shall  marry 
before  that  age,  with  the  consent  and  approval  of  her  father,  or 
in  case  of  his  death,  with  the  consent  and  approval  of  her  then 
guardian,  then  I direct  that  one-half  of  her  share  shall  be  paid  to 
Von.  Ill — 16 
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her  upon  her  marriage,  and  the  other  half  when  she  becomes 
twenty-five.  In  case  I shall  leave  surviving  me  one  or  more  chil- 
dren besides  my  daughter  Nancy,  then  I direct  that  the  said  rest, 
residue,  and  remainder  of  my  estate  shall  be  divided  equally 
among  my  said  husband  and  all  of  my  children,  share  and  share 
alike,  my  husband  and  my  children  sharing  per  capita,  and  the 
shares  of  said  children  to  be  held  in  trust,  as  above  provided,  in 
the  case  of  Nancy,  as  being  the  only  one.  And  I give,  devise,  and 
bequeath  the  said  rest,  residue,  and  remainder  as  aforesaid  to  each, 
and  to  their  heirs,  and  each  of  them,  forever.  I constitute  and 
appoint  my  said  husband,  Henry  P.  Clarke,  to  be  executor  and 
trustee  of  this,  my  will,  and  direct  that  no  bonds  be  required  of 
him  under  either  appointment  In  witness  whereof,  1 have  here- 
unto set  my  hand  and  seal  at  Bridgeport,  Connecticut,  this  twenty- 
fifth  (25th)  day  of  May,  A.  D.  1891.  Julia  H.  Clarke.  [Seal.]” 
Codicil:  “I,  Mrs.  Julia  H.  Clarke,  wife  of  Henry  P.  Clarke, 
formerly  residing  near  Eastover,  in  the  county  and  state  aforesaid, 
but  now  residing  in  the  city  of  Columbia,  of  said  county  and  state, 
having  made  my  last  will  and  testament  bearing  date  the  twenty- 
fifth  day  of  May,  A.  D.  1891,  at  Bridgeport,  in  the  state  of  Con- 
necticut, do  now  make  this  codicil  to  be  taken  as  part  of  the  same: 
First  I hereby  ratify  and  confirm  my  said  will  in  every  respect, 
save  as  far  as  any  part  of  it  is  inconsistent  with  this  codicil. 
Second.  I hereby  revoke  the  third  item  of  said  will,  and  in  lieu 
thereof  I will  and  direct  that  a portion  of  my  estate  sufficient  to 
produce  $500  annually  shall  be  safely  invested  by  my  executor, 
and  the  said  five  hundred  be  paid  annually  in  quarterly  payments 
to  Mrs.  Laura  Sherwood,  of  Bridgeport,  Conn.,  during  the  term  of 
her  natural  life.  Three.  I further  will  and  direct  that  after  the 
death  of  Mrs.  Laura  Sherwood  that  the  portion  of  my  estate  which 
shall  at  that  time  be  invested  for  her  benefit  under  the  second  item 
of  this  codicil  shall  then  become  a portion  of  my  estate,  and  is 
hereby  disposed  of  as  directed  in  item  five  of  my  said  will ; and  I 
further  direct  that,  if  said  Mrs.  Laura  Sherwood  shall  die  before 
my  death,  then  the  investment  dirocted  for  her  benefit  under  item 
two  of  this  codicil  shall  be,  and  is  hereby,  disposed  of  as  directed 
in  item  five  of  my  said  will.  Four.  I further  will  and  direct  that 
after  the  death  of  my  said  father,  S.  H.  Hurd,  that  the  portion  of 
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my  estate  which  shall  at  that  time  be  invested  for  his  benefit  as 
directed  in  item  two  of  said  will  shall  then  become  a portion  of 
my  estate,  and  shall  be  disposed  of  as  directed  in  item  five  of  my 
said  will ; aud  I further  direct  that,  if  my  said  father  shall  die  be- 
fore my  death,  then  the  investment  directed  for  his  benefit  in  said 
item  two  shall  be  disposed  of  as  directed  in  item  five  of  my  said 
will.  In  witness  whereof,  I,  the  said  Julia  H.  Clarke,  have  here- 
unto subscribed  my  name  and  set  my  seal  to  the  foregoing  codicil 
of  four  items  at  Columbia,  in  the  said  state,  this,  the  11th  day  of 
November,  A.  D.  1893.  Julia  H.  Clarke,  [l.  &]  ” 

Said  will  and  codicil  were  duly  established  in  the  Court  of  Pro- 
bate for  Richland  county,  in  the  state  of  South  Carolina,  and 
copies  thereof  have  become  part  of  the  files  and  records  of  the 
Probate  Court  for  the  district  of  Bridgeport,  pursuant  to  the  pro- 
visions of  section  550  of  the  General  Statutes.  The  daughter, 
Julia  Clarke,  owned  no  property  in  Connecticut  at  the  time  of  her 
decease  except  such  as  had  or  should  come  to  her  under  her 
mother's  will.  The  property  of  the  mother,  Julia  II.  Clarke,  pos- 
sessed by  her  at  the  time  of  her  decease,  consisted  of  $825.25  in 
personalty,  the  home  plantation  in  South  Carolina,  valued  at 
$20,000,  and  real  estate  in  Bridgeport,  in  this  state,  valued  at 
$138,000.  This  last-mentioned  property  was  distributed  to  her 
the  day  before  her  death  in  a partial  distribution  of  the  estate  of 
her  grandfather,  P.  T.  Barnum,  who  died  April  7,  1891,  leaving  a 
will  under  which  she  took  a legacy  of  $100,000  (paid  before  said 
partial  distribution)  and  one-sixth  of  the  residue  of  his  estate.  She 
owed  debts  amounting  to  $30,000  at  the  time  of  her  decease.  The 
estate  of  the  daughter,  Julia  Clarke,  referred  to  in  the  petition  to 
the  Court  of  Probate,  consisted  of  an  undivided  one-third  interest  in 
the  real  estate  so  as  above  distributed  to  her  mother.  The  value 
of  the  said  Julia  EL  Clarke’s  entire  interest  in  the  estate  of  her 
grandfather  was  several  hundred  thousand  dollars.  Both  real  estate 
and  peisonal  property  of  large  value  remained  in  the  said  Barnum 
residue  at  the  death  of  the  mother,  Julia  II.  Clarke,  for  future  dis- 
tribution. The  real  estate  so  remaining  is  situated  in  Connecticut, 
New  York,  and  Kansas. 

Henry  P.  Clarke  (the  appellant  herein),  “as  executor  of  the  last 
will  and  testament  of  Julia  IL  Clarke,  and  trustee  of  the  estate  of 
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Nancy  B.  Clarke,  bis  infant  daughter,  under  said  will,”  brought 
suit  against  Nancy  B.  Clarke  (the  appellee  herein)  in  the  Circuit 
Court  for  the  Fifth  Judicial  Circuit  of  South  Carolina,  praying  for 
the  “judgment  and  direction  of  the  court  in  regard  to  the  true 
construction  of  said  will,  and  especially  the  fifth  and  residuary 
paragraph  thereof,  and  as  to  his  powers  and  duties  as  such  execu- 
tor and  trustee  under  said  will  in  the  premises,  and  for  such  further 
relief  as  may  be  just  and  proper.”  A guardian  ad  litem  was  ap- 
pointed for  the  infant  defendant,  who  duly  answered,  and,  after 
hearing  had,  the  court  “ ordered,  adjudged  and  decreed  that  the 
will  of  the  testatrix,  Julia  H.  Clarke,  worked  an  equitable  conver- 
sion into  personalty  at  the  time  of  her  death  of  all  her  real  estate 
of  whatsoever  description  and  wheresoever  situated,  and  that  the 
plaintiff,  as  executor,  receive,  administer,  and  account  for  the 
same  as  personalty,  and  that  he  is  by  the  said  will  authorized  and 
empowered  to  sell  and  convey  the  same  for  the  purpose  of  execut- 
ing said  will,  and  that  he  have  leave  to  apply  for  further  orders 
and  directions  upon  the  foot  of  this  decree.”  This  judgment  was, 
upon  appeal,  subsequently  affirmed  by  the  court  of  last  resort  in 
South  Carolina,  as  will  appear  by  the  report  thereof  in  46  S.  C. 
230  (24  & E.  202),  which  was  made  by  reference  a part  of  the 
record  in  this  cause ; and  said  decision  was  considered  by  the  Court 
of  Probate  for  the  district  of  Bridgeport. 

By  the  law  of  the  state  of  South  Carolina  the  court  to  which 
the  action  was  brought  had  jurisdiction  both  of  the  persons  and  of 
the  subject-matter  of  that  suit ; and  by  a like  law  the  appellant 
shared  equally  with  his  surviving  child  in  the  distribution  of  the 
estate  of  the  deceased.  The  intestate  was,  at  the  time  of  her  death, 
domiciled  in  the  state  of  South  Carolina,  and  her  estate  has,  ever 
since  the  1st  day  of  February,  1897,  been  in  due  process  of  settle- 
ment in  the  proper  courts  of  that  state.  Prior  to  May  29,  1897, 
letters  of  administration  had  been  granted  by  the  Court  of  Probate 
for  the  district  of  Bridgeport  to  Ilenry  P.  Clarke,  as  administrator 
of  the  estate  of  Julia  Clarke,  late  of  Columbia,  S.  C.,  but  leaving 
real  estate  in  said  district,  deceased,  intestate,  and  he  had  duly 
qualified  as  such.  On  May  29,  1897,  he,  as  such  administrator, 
made  written  application  to  said  Court  of  Probate,  stating  that 
divers  persons  claimed  to  be  entitled  to  have  said  real  estate  set 
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out  and  distributed  to  them,  and  praying  that  the  court  might 
hear  their  claims,  and  ascertain  to  whom  the  estate  should  be  set 
out  and  distributed.  Actual  notice  of  this  petition,  and  of  the 
time  set  for  the  hearing  thereon,  was  given  to  Nancy  B.  Clarke, 
and  John  H.  Perry,  Esq.,  was  appointed  by  the  Court  of  Probate 
as  her  guardian  ad  litem.  After  a full  hearing,  a decree  was  passed 
on  July  3d,  the  material  part  of  which  is  as  follows:  “ Upon  such 
hearing  this  court  finds  that  the  intestate  was  domiciled  in  the 
state  of  South  Carolina  at  the  time  of  her  decease;  that  the  entire 
inventoried  assets  of  her  estate  in  this  state  consist  of  an  undivided 
interest  in  certain  real  estate  situated  in  the  town  of  Bridgeport,  of 

the  value  of  about  $ , which  said  interest  was  derived  from 

the  will  of  her  mother,  Julia  II.  Clarke,  who  died  about  four 
months  prior  to  the  decease  of  the  intestate,  domiciled  in  the  state 
of  South  Carolina,  an  exemplified  copy  of  whose  will,  ‘ and  the 
decision  of  the  Supreme  Court  of  South  Carolina  interpreting  the 
same  in  a case  in  which  the  petitioner  herein  was  plaintiff  and 
Nancy  B.  Clarke  was  defendant,’  is  on  file  and  of  record  in  this 
court,  and  hereby  referred  to,  and  whose  estate  is  as  yet  unsettled 
and  undistributed.  Wherefore  this  court  finds  and  decrees  that 
the  sole  heir  and  distributee  of  the  estate  of  the  intestate  is  her 
aforesaid  sister,  Nancy  B.  Clarke."  From  this  decree  Henry  P. 
Clarke  appealed  to  the  Superior  Court,  stating  that  he  was  a citi- 
zen of  South  Carolina,  and  the  father  and  only  surviving  parent  of 
said  Julia  Clarke,  deceased,  and  an  heir-at-law  and  distributee  of 
her  estate,  and  therefore  aggrieved  by  the  decree.  By  order  of 
the  Court  of  Probate,  notice  of  the  appeal  was  duly  given  to  Henry 
P.  Clarke,  administrator  on  said  estate,  and  to  John  H.  Perry, 
guardian  ad  litem  of  Nancy  B.  Clarke,  and  also,  by  personal  serv- 
ice of  a copy  of  the  process,  to  Nancy  B.  Clarke,  "at  the  place 
where  she  was  temporarily  residing,  to  wit,  at  Asheville,  N.  C. 
On  the  return  of  the  appeal  to  the  Superior  Court,  Mr.  Perry  was 
also  there  appointed  her  guardian  ad  litem,  and  “ authorized  and 
directed  to  appear  and  defend  said  action  in  her  behalf." 

The  reasons  of  appeal  were  as  follows  : 

First  “ (1)  The  estate  of  the  intestate  in  the  state  of  Connecticut 
consisted  of  property  all  of  which  is,  for  purposes  of  distribution, 
and  for  the  purpose  of  the  ascertainment  of  heirs  and  distributees, 
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personal  estate.  (2)  The  intestate  was,  at  the  time  of  her  death, 
domiciled  in  the  state  of  South  Carolina,  and  her  estate  has,  ever 
since  the  1st  day  of  February.  1897,  been  in  due  process  of  settle- 
ment in  the  proper  courts  of  that  state.  (3)  By  the  laws  of  South 
Carolina,  the  appellant  was  and  is  entitled  to  a distributive  share 
in  all  the  personal  estate  of  the  intestate.” 

Second.  “ (1)  The  court  erred  in  assuming  to  ascertain  the  heirs 
and  distributees  of  the  intestate,  as  all  of  the  estate  of  the  intestate 
for  the  purpose  of  the  hearing  then  before  the  court  consisted  of 
personal  property,  and  the  courts  of  South  Carolina  alone  had 
jurisdiction  to  fix  and  ascertain  the  heirs  and  distributees.” 

Third.  “(1)  The  court  erred  in  not  dismissing  the  petition  for 
want  of  jurisdiction  to  grant  the  relief  prayed  for  in  the  applica- 
tion.” 

Paragraphs  two  and  three  of  the  first  reason  assigned  were  ad- 
mitted by  the  reply,  and  the  residue  of  the  reasons  assigned  were 
denied. 

Baldwin,  J.  — Julia  Clarke,  of  South  Carolina,  died  there  in 
infancy,  and  at  the  time  of  her  decease  was  the  owner  of  real  estate 
in  Connecticut.  Her  interest  in  it  was  derived  from  the  will  of 
her  mother,  Julia  H.  Clarke,  who  was  also  a citizen  of  South  Caro- 
lina. This  will  was  admitted  to  probate  in  the  proper  court  of 
that  state,  and  a suit  for  its  construction  afterwards  brought  there, 
before  a court  of  equity  having  jurisdiction  of  the  parties  and 
the  subject-matter,  which  resulted  in  a decree  to  the  effect  that  it 
worked  an  equitable  conversion  of  all  the  real  estate  of  the  testa- 
trix, wherever  situated.  If  this  be  the  true  construction  of  the 
will,  the  decree  of  the  Court  of  Probate  for  the  district  of  Bridge- 
port, from  which  the  present  appeal  is  taken,  was  erroneous. 

The  appellant  contends  that  upon  this  point  the  South  Carolina 
decree  is  conclusive,  both  on  the  ground  that  the  matter  thus  be- 
came res  adjudicata,  and  because  to  hold  otherwise  would  be  to 
deny  full  faith  and  credit  to  the  judgments  of  a sister  state.  The 
only  parties  to  that  proceeding  were  Henry  P.  Clarke,  as  executor 
of  the  will  of  Julia  EL  Clarke,  and  trustee  of  the  estate  of  Nancy 
B.  Clarke,  his  infant  daughter,  under  the  will,  as  plaintiff,  and 
Nancy  B.  Clarke  as  defendant.  The  parties  to  the  present  pro- 


Digitized  by  Google 


APPEAL  OP  CLARKE. 


127 


ceedings  are  Henry  P.  Clarke  ns  sole  appellant,  and,  as  appellees, 
Henry  P.  Clarke,  as  administrator  of  the  estate  of  Julia  Clarke, 
deceased,  by  virtue  of  letters  granted  by  the  Court  of  Probate  for 
the  district  of  Bridgeport,  Nancy  B.  Clarke,  and  John  H.  Perry, 
Esq.,  her  guardian  ad  litem  by  appointment  of  that  court  It  is 
obvious  that  the  parties  thus  before  us  are  not  the  same  as  the 
parties  to  the  South  Carolina  action.  There  Henry  P.  Clarke  did 
not  appear  in  his  own  right,  and  noone  was  brought  in  as  a repre- 
sentative of  the  estate  of  his  deceased  daughter,  Julia  Here  Henry 
P.  Clarke  does  appear  in  his  own  right,  and  i3  also  present  as  the 
proper  representative  of  that  estate,  but  has  not  been  brought  in 
as  the  executor  of  his  wife’s  will,  or  as  a trustee  under  it  for  his 
daughter  Nancy.  If  the  South  Carolina  decree  had  been  that  the 
terms  of  the  will  did  not  work  a conversion,  Henry  P.  Clarke,  in 
his  own  right,  would  have  been  free  to  contest  that  decision  in 
other  proceedings,  and  so  would  the  administrator  of  the  estate  of 
his  daughter  Julia  One  who  occupies  a representative  position  is, 
in  that  capacity,  a person  totally  distinct,  in  the  view  of  the  law, 
from  himself  individually.  In  an  action  by  an  administrator,  the 
plaintiff’s  admissions,  made  before  the  grant  of  administration,  can- 
not be  received.  ( Rockwell  v.  Taylor,  41  Conn.  55.)  Had  Mr. 
Clarke,  before  bringing  his  action  in  South  Carolina,  taken  out 
administration  there  on  his  daughter’s  estate,  and  then  made  him- 
self in  that  capacity  one  of  the  defendants,  it  is  doubtful  whether 
the  judgment  would  have  bound  him,  as  administrator  of  her 
estate  in  Connecticut,  when  afterwards  intrusted  with  that  position, 
under  the  laws  of  another  sovereignty,  by  the  Court  of  Probate 
for  the  district  of  Bridgeport.  (Story,  Confl.  Laws,  § 522.)  Had 
a different  person  been  appointed  administrator  in  each  state,  it  is 
certain  that  there  would  have  been  no  privity  between  them. 
(Stacy  v.  Thrasher,  6 How.  44.)  Estoppels  must  be  mutual. 
Nancy  B.  Clarke  cannot  be  bound  by  the  South  Carolina  decree 
unless  Henry  P.  Clarke  was  bound  by  it,  and  Henry  P.  Clarke 
was  bound  by  it  only  as  executor  and  trustee  under  her  mother's 
will.  Nor  can  Henry  P.  Clarke,  as  a Connecticut  administrator, 
be  bound  by  that  decree,  as  a rule  for  distributing  an  estate  which, 
during  the  whole  course  of  the  suit  in  which  the  decree  was  ren- 
dered, had  no  representative  to  protect  its  interests  before  the 
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court.  A comparison  of  the  South  Carolina  record  with  that 
in  the  case  at  bar  shows  also  that  the  subject-matter  of  these 
actions  is  not  the  same.  The  South  Carolina  court  was  called 
upon  to. construe  the  will  of  a citizen  of  South  Carolina,  dis- 
posing of  lands  in  that  and  other  states.  It  had  jurisdiction  to 
make  final  and  conclusive  disposition  of  the  questions  presented 
so  far  only  as  it  had  power  to  compel  obedience  to  its  decree, 
or  as  its  judgment  derived  an  additional  force  from  the  con- 
stitution and  laws  of  the  United  States.  Courts  sit  to  deter- 
mine causes,  and  to  enforce  their  determination.  It  is  a gen- 
eral rule  that  what  they  cannot  enforce  they  cannot  decree.  So 
far  as  concerns  the  extra-territorial  effect  of  foreign  judgments, 
this  rule  is  a principle  of  international  law,  subject  only  to  such 
exceptions  as  may  be  founded  on  the  consent  of  parties  or  the  ex- 
ercise of  judicial  comity  in  the  rare  cases  where  no  one  country 
can  accomplish  the  ends  of  justice  by  its  own  unaided  authority. 
(Dicey,  Confl.  Laws,  38-42.)  The  courts  of  South  Carolina  could 
settle  the  construction  of  Mrs.  Clarke’s  will  so  far  as  related  to  the 
real  estate  in  that  state,  and  to  the  whole  of  her  personal  estate. 
But  this  personal  estate  is  that  only  which  she  owned  at  the  time 
of  her  decease,  together  with  any  for  which  the  executor  might 
become  accountable  by  a lawful  conversion  of  realty  into  person- 
alty. They  could  not  reach  out  into  other  states,  and  issue  pro- 
cess to  authorize  the  seizure  there  of  lands  to  which  she  had  a 
title.  They  could  only  exercise  a restraining  force  upon  the  par- 
ties who  were  before  the  court,  and  only  upon  them  in  their  rela- 
tions to  each  other.  ( Carpenter  v.  Strange,  141  U.  S.  87,  105;  11 
Sup.  Ct  960.) 

Bearing  these  principles  in  mind,  it  is  not  difficult  to  ascertain 
the  subject-matter  presented  to  their  consideration,  and  disposed 
of  by  the  judgment  which  they  rendered.  It  was  a definition  of 
what,  by  the  law  of  South  Carolina,  was  the  power,  duty,  and 
estate  of  the  executor  and  trustee  under  the  will  as  between  him 
and  Nancy  B.  Clarke.  It  was  this,  and  nothing  more,  because  the 
plaintiff  could  submit  to  them  nothing  more.  Whether  he  had 
any  power,  duty,  or  estate  with  respect  to  lands  situated  in  another 
state  depended  upon  the  laws  of  that  state.  Succession  to  the  real 
estate  of  a deceased  person  is  regulated  at  the  will  of  the  sover- 
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eign  within  whose  territory  it  is  embraced.  It  has  always  been 
regarded  as  a matter  o£  grave  political  consequence.  ( Dirtwhiatle 
v.  Vardill , 7 Clark  & F.  895.)  Ownership  of  land  controls  its 
occupancy,  and  largely  influences  the  character  of  the  population. 
It  determines  the  source  to  which  governments  ordinarily  look  for 
their  surest,  if  not  their  principal,  means  of  financial  support.  It 
had,  in  former  times,  in  England  and  in  all  her  American  colo- 
nies, an  intimate  relation  to  the  right  of  suffrage,  and  in  this  state 
is  still  a qualification  for  it  under  at  least  one  of  our  municipal 
charters.  (9  Sp.  Laws  581.)  The  laws  of  Connecticut  must 
decide  how  the  lands  of  Connecticut  may  be  conveyed  and  inher- 
ited, and  they  make  particular  provision  in  cases  of  intestacy  for 
the  preservation  of  ancestral  real  estate  in  the  line  of  family 
descent  (Gen.  St  § 632.)  Upon  the  death  of  a landowner, 
whether  a citizen  of  the  state  or  not,  whoever  takes  title  by  suc- 
cession takes  it  because  these  laws  concede  it  to  him ; not  as  a 
right,  but  as  a privilege.  It  is  on  this  basis  that  succession  taxes 
are  upheld.  They  constitute  part  of  the  terms  upon  which  the 
grant  of  the  state  is  conditioned.  (Mayer  v.  Qrima,  8 How.  490.) 
A devisee  takes  by  an  artificial  perpetuation  of  a testator's  will, 
which  survives  him,  for  that  purpose,  with  a vitality  conferred 
and  created  by  positive  law.  By  that  same  law  the  form  of  its 
expression  is  prescribed  and  limited.  Title  to  land  can  be  con- 
veyed under  a testamentary  power  only  when  such  a conveyance 
is  sufficient  under  the  laws  of  the  territorial  sovereign.  The  per- 
sonal representative  of  Mrs.  Clarke  rightfully  sought  the  direction 
of  the  courts  of  her  domicile  as  to  the  effect  of  her  will  upon  the 
estate  for  which  he  was  or  might  become  accountable  before  them. 
As  to  that  matter,  the  courts  of  Connecticut  could  not  instruct 
him.  (Russell  v.  Hooker , 67  Conn.  24;  34  Atl.  711.)  This  was 
the  subject-matter  of  the  South  Carolina  action,  and  the  decree 
rendered  is  conclusive  upon  those  who  were  parties  to  it.  On  the 
other  hand,  the  subject-matter  of  the  case  before  us  is  the  ascer- 
tainment of  those  who,  by  the  laws  of  Connecticut,  are  entitled  to 
succeed  to  certain  Connecticut  lands  which  form  part  of  an  intes- 
tate estate  in  course  of  settlement  before  a Connecticut  court  of 
probate.  As  to  this  the  courts  of  South  Carolina  could  give  nc 
instructions,  and  were  asked  for  none.  The  whole  decree  must 
Vol.  Ill— 17 


Digitized  by  Google 


130 


PROBATE  REPORTS  ANNOTATED. 


be  taken  together  in  determining  its  true  scope  and  meaning.  The 
adjudication  that  the  will  worked  an  equitable  conversion  of  all 
the  real  estate  of  the  testatrix  wheresoever  situated  is  immediately 
followed  by  the  adjudication  “that  the  plaintiff,  as  executor, 
receive,  administer,  and  account  for  the  same  as  personalty,  and 
that  he  is  by  the  said  will  authorized  and  empowered  to  sell  and 
convey  the  same  for  the  purpose  of  executing  said  will,  and  that 
he  have  leave  to  apply  for  further  orders  and  directions  upon  the 
foot  of  this  decree.”  It  is  not  to  be  presumed  that  the  court  in- 
tended to  go  beyond  its  jurisdiction.  In  directing  the  plaintiff,  as 
executor,  to  receive,  administer,  and  account  for  all  his  wife’s  real 
estate  as  personalty,  his  duty  as  to  the  real  estate  in  South  Carolina, 
and  as  to  the  proceeds  of  any  sales  that  might  bo  made  of  real 
estate  situated  out  of  the  state,  was  plainly  laid  down.  These 
were  the  instructions  which  he  needed  for  his  protection,  and  if, 
in  fact,  he  hereafter  receives  any  moneys  from  sales  of  real  estate 
in  other  states,  they  will  regulate  the  disposition  of  them.  The 
decree  relates  solely  to  his  powers  and  functions  as  an  executor, 
and  does  not  speak  of  those  belonging  to  him  as  a trustee.  The 
conversion  was  to  be  accomplished  before  any  transfers  were  made 
to  constitute  the  trust  estate.  The  only  subject  of  adjudication 
was  the  proper  mode  of  administering  upon  the  estate  of  Mrs. 
Clarke,  so  far  as  it  was  or  should  be  in  course  of  settlement  before 
the  courts  of  probate  of  her  own  state.  Those  courts  could  only 
deal  with  the  property  that  had  come  or  might  come  under  their 
control.  (J fcCartney  Osburn,  118  111.  403;  9 N.  E.  210.)  The 
South  Carolina  decree,  therefore,  did  not  estop  Nancy  B.  Clarke 
from  urging  in  this  action  in  support  of  her  claims  as  heir  of  Julia 
Clarke  under  the  Connecticut  statute  of  distributions,  that  the  real 
estate  to  be  distributed  was  held  by  her  sister  as  real  estate,  under 
their  mother’s  will.  Those  questions  had  never  before  been  liti- 
gated between  her  and  ITenry  P.  Clarke, 

It  is  unnecessary  to  inquire  whether,  if  he  had  been  a party  in- 
dividually to  the  South  Carolina  suit,  and  the  principal  admin- 
istrator of  the  estate  of  Julia  Clarke  had  also  been  brought  in,  the 
court  would  have  had  jurisdiction  to  make  a final  and  conclusive 
determination  as  to  the  effect  of  the  will  upon  lands  in  other 
states  and  their  descent  upon  the  decease  of  those  in  whose  favor 
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the  testatrix  disposed  of  them.  Under  the  conditions  which  in  fact 
existed,  its  determination  did  not  constitute  a binding  rule  of  deci- 
sion for  the  Court  of  Probate  for  the  district  of  Bridgeport  in  the 
present  proceeding,  either  under  the  principles  of  general  juris- 
prudence or  the  constitution  and  laws  of  the  United  States.  {Asp- 
den  v.  Nixon,  4 How.  467,  497.)  The  decree  of  that  court,  from 
which  this  appeal  is  taken,  treated  the  real  estate  in  this  state  left 
by  Julia  Clarke  as  being  real  estate  to  all  intents  and  purposes. 
If,  in  truth,  it  had  become,  before  her  death,  the  subject  of  an 
equitable  conversion,  this  decree  must  be  reversed ; and  the  rea- 
sons of  appeal  have  brought  this  point  directly  before  the  Superior 
Court  for  decision.  Equitable  conversion  results  from  the  exist- 
ence of  a power  to  convert  realty  into  personalty,  or  personalty  into 
realty,  which  has  not  been  exercised.  There  must  be  both  the 
grant  of  the  power  and  the  imposition  of  a duty  to  make  use  of  it. 
The  will  and  codicil  of  Mrs.  Clarke  directed  her  executor  to  pay 
her  debts ; to  invest  a portion  of  her  estate  sufficient  to  produce  an 
annuity  of  $1,000,  to  be  paid  to  her  father  during  his  life ; to  make 
a similar  investment  of  enough  to  yield  an  annuity  of  $500,  to  be 
paid  to  another;  and  to  pay  a certain  legacy  of  $5,000.  As  to  the 
residue  of  her  estate,  real  and  personal,  wherever  situated,  she  pro- 
vided that  it  should  be  “ divided  equally  among  my  said  husband 
and  all  of  my  children,  share  and  share  alike,  my  husband  and  my 
children  sharing  per  capita,  and  the  shares  of  said  children  to  be 
held  in  trust.”  The  husband  was  made  the  devisee  and  legatee  of 
the  children’s  shares,  in  trust  for  each  until  the  child  should  be- 
come twenty-five  years  of  age,  upon  which  event  he  was  “ to  pay 
the  whole  sum  over  to  ” such  child ; and,  should  the  latter  previ- 
ously marry,  with  his  approval,  or,  in  case  of  his  death,  that  of  a 
proper  guardian,  half  of  the  “ share  ’’  of  such  child  was  to  “ be 
paid”  to  him  upon  his  marriage,  and  “the  other  half”  when  he 
became  twenty-five  These  provisions  were  followed  by  a devise 
andt bequest  of  the  residuary  estate  “as  aforesaid,  to  each,  and  to 
their  heirs,  and  each  of  them,  forever."  The  personal  estate  in 
possession  of  the  testatrix  at  the  time  of  her  decease  was  inven- 
toried at  only  $825,  but  she  was  also  entitled  to  a residuary  in- 
terest worth  over  $100,000  in  a large  estate,  consisting  of  both 
realty  and  personalty,  in  course  of  settlement  in  this  state.  It  was, 
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therefore,  uncertain  whether  it  would  be  necessary  to  sell  any  of 
her  real  estate  to  meet  debts  and  legacies,  and  we  concur  with  the 
Supreme  Court  of  South  Carolina  in  the  opinion  that  there  was 
nothing  in  the  will  to  work  the  out  and  out  conversion  for  which 
the  appellant  contends,  unless  that  be  the  result  of  the  dispositions 
of  the  residuary  clause.  ( Clarke  v.  Clarke,  46  S.C.  230,  243;  24 
S.  E.  202.)  It  was  the  view  of  that  court  that  this  result  did  fol- 
low from  the  commingling  of  the  entire  residuary  estate,  both  real 
and  personal,  in  one  common  mass,  and  the  directions  to  divide  it 
into  equal  parts,  one  to  belong  to  the  husband,  and  one  to  him  in 
trust  for  each  child,  and  that  he  “ pay  over  the  whole  sum  " of 
each  daughter’s  share  to  her  when  she  becomes  twenty-five,  or,  in 
case  of  her  marrying  sooner,  with  the  consent  of  her  father  or 
guardian,  that  “one  half  of  her  share  shall  be  paid  to  her  upon 
her  marriage,  and  the  other  half  when  she  becomes  twenty-five.' 
We  have  considered  the  grounds  for  this  conclusion  set  forth  in 
the  learned  opinion  of  Mr.  Justice  Pope  with  the  care  demanded 
by  our  respect  for  the  distinguished  tribunal  for  which  he  speaks, 
and  find  ourselves  unable  to  yield  assent  to  the  train  of  reasoning, 
so  fur  as  it  may  apply  to  the  effect  of  the  will  upon  the  real  estate 
in  Connecticut.  In  every  case  in  which  a testator  owning  both 
real  and  personal  estate,  after  making  particular  provision  for 
debts  and  legacies,  disposes  of  all  the  residue  of  his  estate  in  favor 
of  one  or  more  persons,  this  residue  may  be  said  to  be  thus  com- 
mingled or  blended  in  one  common  mass.  He  gives  it  as  an  en- 
tirety, and,  unless  he  otherwise  directs,  it  is  given  in  the  precise 
condition  in  which  it  exists,  whether  real  or  personal.  Mrs.  Clarke 
used  apt  terms  to  convey  real  estate.  The  phrase,  “I  give,  devise, 
and  bequeath,”  is  used  in  the  beginning  of  the  residuary  clause, 
and  repeated  at  its  close,  with  the  addition  of  words  of  limitation 
descriptive  of  a fee-simple  estate  in  lands,  and  unnecessary  for  any 
ether  purpose.  Tho  direction  for  an  equal  division  between  her 
husband  and  children  is  naturally  applicable  to  a division  of  the 
property  left,  rather  than  of  its  proceeds.  The  only  provisions,  in- 
deed, which  are  particularly  relied  on  in  support  of  the  appellant's 
claims,  are  those  as  to  paying  over  the  whole  sum  belonging  to  each 
child’s  share  upon  her  attaining  the  age  of  twenty-five,  and,  in  the 
event  of  her  marriage  under  certain  conditions,  half  of  her  share  at 
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an  earlier  period.  It  is  unquestionable  that  these  terms  are  appro- 
priate only  to  a payment  of  money,  but  they  must  be  read  in 
connection  with  the  rest  of  the  will.  No  payment  was  directed 
until  the  beneficiary  married,  or  attained  the  age  of  twenty-five, 
and  it  was  then  to  be  made  by  the  trustee,  not  by  the  executor. 
If  a conversion  of  realty  into  personalty  were  requisite  in  order 
to  raise  the  sums  so  payable,  it  couid  not  be  requisite  until  one  of 
those  events  was  in  immediate  prospect.  To  turn  either  real  or 
personal  property  into  money  at  any  earlier  time,  and  keep  it  on 
hand  as  money,  uninvested,  would  be  of  no  benefit  to  the  cestui 
que  trust.  No  power  of  sale  to  be  implied  under  the  circumstances 
of  the  case  could  be  exercised  by  the  executor  before  the  estate 
passed  into  the  hands  of  the  trustee.  As  the  executor  was  not  to 
make  the  payments  in  question,  they  could  furnish  no  occasion 
for  him  to  make  a conversion,  and  unless  the  testatrix  cast  either 
upon  him  or  upon  the  trustee  a power  and  duty  of  immediate  con- 
version, the  decree  of  the  Court  of  Probate  was  correct 
The  doctrine  of  equitable  conversion  is  simply  an  application  of 
the  fundamental  principle  that  equity  regards  that  as  done  which 
ought  to  be  done.  Unless  a sale  of  the  Connecticut  real  estate 
ought  to  have  been  made  as  soon  as  practicable  after  the  decease 
of  the  testatrix,  it  is  not  to  be  regarded  as  having  the  character  of 
personal  estate.  If  a sale  ought  to  have  been  made,  it  is  because 
a power  to  sell  is  implied  from  the  terms  of  the  residuary  clause, 
and  is  necessary  to  give  that  clause  its  due  effect  The  heirs  at 
law  of  Julia  Clarke  are  not  to  be  excluded'from  the  inheritance 
by  anything  short  of  a clear  implication  from  the  provisions  of  the 
will  under  which  her  estate  was  derived.  We  are  unable  to  find 
any  implication  of  a power  to  make  such  a sale  in  favor  of  Mr. 
Clarke,  either  as  executor  or  as  trustee.  The  dominant  and  con- 
trolling words  in  the  fifth  article  of  the  will  are  those  by  which 
the  testatrix  gives,  devises,  and  bequeaths  her  residuary  estate, 
41  real  and  personal,  of  whatever  description,  and  wherever  situ- 
ated,” toiler  husband  and  children,  to  be  divided  equally  between 
them  per  capita,  “ to  each,  and  to  their  heirs,  and  each  of  them, 
forever.”  The  provisions  for  a temporary  trust  in  respect  to  the 
share  of  each  child  are  subsidiary.  They  are  for  the  sole  benefit 
of  the  child,  and  it  is  highly  improbable  that  they  were  intended 
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to  curtail  the  beneficial  estate  absolutely  given  to  their  father,  by 
requiring  that  it  should  be  turned  into  money,  either  before  he  re- 
ceived it  or  as  soon  as  he  received  it.  It  is  much  more  natural  to 
suppose  that  the  word  “ pay  ” was  used  for  “ transfer,”  and  “ sum  ” 
as  the  equivalent  of  what  in  the  same  sentence  is  described  as  a 
“share.” 

It  is  suggested  that  Mrs.  Clarke  must  have  known  that  her  real 
estate  was  scattered  through  four  states,  and  that  the  laws  of  some 
of  these  states  as  to  the  distribution  of  intestate  estates  differed 
widely  from  that  of  South  Carolina,  and  therefore  is  to  be  pre- 
sumed to  have  intended  to  provide  for  the  event  of  the  decease  of 
one  of  her  children  during  minority,  by  directing  such  a sale  as 
would  make  their  shares  at  once  subject  to  the  laws  of  her  domi- 
cile The  appellant  also  contends  that  an  obvious  motive  for  di- 
recting such  a conversion  was  securing  the  higher  rate  of  income 
which  would  probably  be  derived  from  investments  made  in  her 
own  state,  as  well  as  the  greater  safety  from  having  them  more 
immediately  under  the  eye  of  the  trustee.  It  is  evident  that  both 
the  will  and  codicil  were  prepared  by  counsel  familiar  with  the 
ordinary  terms  of  testamentary  dispositions.  The  codicil  was 
executed  at  her  own  home,  and  the  utmost  solicitude  was  evinced 
in  it  to  protect  the  interest  of  those  who  were  to  receive  her  resid- 
uary estate,  by  stating  explicitly  what  the  law  would  have  suffi- 
ciently implied, — that  they  should  ultimately  receive  the  funds  set 
apart  for  the  benefit  of  the  two  annuitanta  Had  it  been  the  desire 
of  Mra  Clarke  that  her  decease  should  be  followed  by  an  imme- 
diate sale  of  all  her  lands,  her  counsel  could  have  found  no  diffi- 
culty in  expressing  this  with  equal  distinctness. 

The  claim  is  made,  and  not  wholly  without  countenance  in  re- 
ported cases,  that  an  intent  to  convert  may  be  implied,  in  the  ab- 
sence of  any  positive  direction  to  sell,  or  of  any  absolute  necessity 
to  sell,  if  the  will  so  blends  together  real  and  personal  estate  as 
clearly  to  show  that  the  testator  meant  to  create  a common  fund 
out  of  both,  and  to  bequeath  it  as  money.  ( Hunt's  and  Lehman's 
Appeals , 105  Pa.  St.  128,  141.)  No  general  residuary  devise  and 
bequest  can  be  given  such  an  effect,  as  respects  lands  in  Connecti- 
cut, unless  from  the  whole  scheme  of  the  will  or  the  particular 
language  employed  a power  of  sale  is  clearly  implied.  Conversion 
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is  effected  by  sale.  Equitable  conversion  is  effected  by  a power 
to  sell  and  a duty  to  sell.  It  is  not  enough  to  manifest  an  intent 
that  lands  shall  pass  as  money,  unless  there  is  also,  either  in  terms 
or  by  implication,  a grant  of  the  means  of  turning  it  into  money. 
{Ilobson  v.  Hale , 95  N.  Y.  588;  Hale  v.  Hale,  125  I1L  399;  17  N. 
E 470.)  If  the  question  were  one  not  directly  involving  the 
mode  of  passing  title  to  lands  in  this  state,  the  rules  of  interna- 
tional comity  might  require  us  to  accept  the  interpretation  of  the 
will  established  in  the  courts  of  South  Carolina.  {Rockwell  v. 
Bradshaw , 67  Conn.  814  ; 34  AtL  758.)  Such  would  be  the  case, 
for  instance,  if  the  point  in  controversy  were  whether  a certain 
devise  of  lands  in  this  state,  which  was  inoperative  under  our  laws 
for  want  of  some  statutory  formality,  if  accompanied  by  a legacy 
to  the  heir  at  law,  might  not  impose  upon  him  the  personal  obli- 
gation of  electing  whether  to  take  the  bequest,  and  give  effect  to 
the  devise  by  a voluntary  conveyance,  or  keep  his  land,  and  lose 
his  legacy.  {Trotter  v.  Trotter , 4 Bligh  [N.  S.]  602.)  Similar 
considerations  might  apply  to  the  construction  of  a legacy  to  a 
wife,  in  respect  to  whether  it  was  in  lieu  of  dower  or  not.  ( IFas^- 
bum  v.  Van  Steenwyk,  32  Minn.  336;  20  N.  W.  324;  Van  Steen- 
wyk  v.  Washburn,  69  Wis.  483;  17  N.  W.  289 ; Lee  v.  Tower , 124 
N.  Y.  370;  26  N.  E 943.)  So,  if  the  power  claimed  were  one  of 
appointment,  that  it  affected  lands  in  this  state  would  not  deprive 
the  court  of  the  domicile  of  its  right  to  interpret  authoritatively 
the  meaning  of  the  terms  employed  in  the  will,  which,  though 
drawn  in  Connecticut,  was,  by  the  codicil,  republished  in  South 
Carolina.  But  the  power  which  that  court  has  found  to  be  im- 
plied from  the  language  of  the  testatrix  is  one  of  sale.  An  ap- 
pointment under  a power  of  appointment  as  to  lands  passes  the 
title  to  them  by  virtue  of  the  will,  which  is  itself  the  conveyance, 
and  the  only  one.  A power  of  sale,  on  the  other  hand,  imports 
only  a power  to  convey  by  an  independent  conveyance  drawn  and 
executed  with  all  the  formalities,  and  subject  to  all  the  conditions, 
incident  to  ordinary  deeds.  That  the  will  is  duly  executed  for 
the  disposition  of  real  estate  is  sufficient  to  support  the  exercise  of 
a testamentary  power  of  appointment  in  the  manner  directed  by 
the  testator ; but  it  is  not  sufficient  to  dispense  with  a deed  of  the 
ordinary  form,  where  the  power  is  one  to  sell  and  convey.  The 
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question  then  is  no  longer  simply  what  wishes  the  testator  has  ex- 
pressed, but  whether  he  has  so  expressed  them  as  to  enable  acts  to 
be  performed  after  his  decease,  by  his  authority,  which  will  avail 
to  effectuate  these  wishes  according  to  the  requirements  of  local 
law.  If  the  will  in  question  worked  a conversion,  it  is  because 
the  executor  or  the  trustee  could,  under  its  provisions,  have  exe- 
cuted a deed  sufficient,  under  the  laws  of  Connecticut,  to  transfer 
title  to  real  estate.  Whether  this  could  have  been  done  or  not  is 
necessarily  a matter  to  be  decided  according  to  those  laws,  as  they 
may  be  interpreted  by  the  judiciary  of  Connecticut  ( White  v. 
Howard,  46  N.  Y.  144,  159 ; Whart  Conti.  Laws,  § 597 ; Pages 
Estate,  75  Pa.  St.  87.) 

The  case  of  Ford  v.  Ford  (80  Mich.  42 ; 44  N.  W.  1057),  in 
which  the  construction  given  to  a Wisconsin  will  by  a Wisconsin 
court  {Ford  v.  Ford,  70  Wis.  19 ; 33  N.  W.  188 ; 72  Wis.  621 ; 40 
N.  W.  502),  as  to  its  working  an  equitable  conversion  of  the  real 
estate  of  the  testator  situated  in  Michigan,  was  followed,  stands 
upon  two  grounds : that  the  decision  of  the  court  of  the  testator’s 
domicile  was  conclusive,  and  that  it  was  correct  The  latter  was, 
of  course,  sufficient  to  support  the  judgment  Considerable  reli- 
ance seems  also  to  have  been  placed  on  the  provision  of  the  Code 
of  Michigan  that  upon  probate  there  of  a foreign  will,  affecting 
property  in  Michigan,  it  should  be  disposed  of  according  to  the 
will,  “so  far  as  said  will  may  operate  upon  it”  Similar  weight 
was  properly  accorded  in  Guerard  v.  Guerard  (73  Ga  506,  509), 
to  a section  of  the  Georgia  Code,  making  the  law  of  the  place 
where  any  writing  is  executed  controlling  as  to  its  effect.  In 
Crusoe  v.  Butler  (36  Miss.  150),  the  deed  of  an  executor  under  a 
power  conferred  by  an  Alabama  will  was  held  to  pass  title  to 
lands  in  Mississippi,  the  power  having  been  executed  in  a manner 
which  the  courts  of  Alabama  had  adjudged  to  be  sufficient  al- 
though not  in  accordance  with  the  law  of  Mississippi.  Here,  how- 
ever, the  Alabama  decision  had  been  rendered  in  a suit  between 
the  same  parties,  or  those  with  whom  they  were  in  privity,  and 
that  in  Mississippi  was  plainly*-  justified  by  the  doctrine  of  res  ad- 
judicata. 

One  of  the  claims  set  up  in  behalf  of  Nancy  B.  Clarke  remains  to 
be  noticed.  It  is  that  under  the  statute  of  uses  no  effectual  trust 
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in  the  lands  in  question  was  created,  since  no  active  duties  were 
imposed  upon  the  trustee.  This  position  is  untenable.  The  terms 
of  the  devise  and  bequest  of  his  daughters’  shares  to  Mr.  Clarke 
in  trust  invested  him  with  the  legal  title,  and  sufficiently  implied 
a right  to  hold  and  manage  these  estates  until  the  events  should 
occur  upon  which  they  were  to  be  turned  over  to  their  own  con- 
trol. So  far  as  respects  the  share  of  Julia  Clarke,  her  death  in 
infancy  has  rendered  the  occurrence  of  these  events  impossible: 
but  that  Mr.  Clarke  has  now  become,  as  to  that,  the  holder  of  a 
simple  or  naked  trust,  does  not  affect  the  fact  that  his  trust  was 
originally  an  active  one.  The  legal  estate  devolving  upon  him 
and  the  beneficial  estate  given  to  his  daughter  were  vested  in 
each  upon  the  decease  of  the  testatrix.  Upon  the  death  of  Julia 
Clarke,  her  interest  in  any  lands  in  this  state  under  her  mother's 
will  passed  to  her  sole  heir  at  law,  in  whose  favor  the  decree  ap- 
pealed from  was  made.  The  Superior  Court  is  advised  to  affirm 
the  decree  of  the  Court  of  Probate. 

The  other  judges  concurred. 


Weybright  vs.  Powell  et  ux. 

[Court  of  Appeals  of  Maryland,  January  4, 1898:  88  Md.  573;  39  Atl.  Rep.  421] 
Wills  — Construction  of  — Words  and  phrases  — Vested 

AND  CONTINGENT  INTERESTS. 

1 Such  testamentary  expressions  as  " dying  without  issue  ” — “ not  to  take  effect 
until  after  the  death  of  her  mother  ” — “dying  without  bodily  heirs  ” will  be 
construed  to  mean  a failure  of  issue  at  the  time  of  the  testator's  death. 

2.  The  word  “ issue.”  when  a word  of  limitation,  is  construed  to  mean  lineal 
descendants  indefinitely  and  hence  heirs  of  the  body. 

8.  Courts  have  always  been  more  ready  to  construe  a limitation  over  upon  dying 
without  heirs  or  without  issue  to  mean  a dying  without  heirs  or  issue  living 
at  the  death  of  the  first  legatee  in  order  to  support  a bequest  of  personal 
property  over  than  in  the  case  of  a devise  of  real  estate. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Carroll. 
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Francis  N.  Parke  and  //.  SI.  Clabaugh , for  appellants. 

Armstrong  Jc  Scott,  John  SI.  Roberts,  Jas.  A.  C.  Bond,  D.  Ni 
Henning , and  E.  0.  Weant,  for  appellees. 

Boyd,  J. — This  is  an  appeal  from  a pro  forma  decree  construing 
the  last  will  and  testament  of  John  Weybright,  which  was  exe- 
cuted in  1887.  The  testator  bequeathed  to  his  wife  $1,000  in 
cash,  and  certain  goods  and  chattels  absolutely,  and  eighteen 
shares  of  stock  in  the  First  National  Bank  of  Westminster,  Md., 
for  her  use  and  benefit  during  her  natural  life.  He  also  devised 
to  her,  for  life,  certain  real  estate.  He  left  to  his  son,  the  appel- 
lant, $1,000,  subject  to  a deduction  for  money  due  by  him  ; and 
to  his  daughter,  the  appellee,  he  gave  the  real  estate  and  bank 
stock  left  to  his  wife,  for  life,  adding  after  each  item  “ not  to  take 
effect  until  after  the  death  of  her  mother,”  and  then  gave  her  cer- 
tain other  real  estate  and  personal  property  in  addition  to  what 
was  left  to  her  mother  for  life.  Following  the  devises  and  be- 
quests to  his  daughter,  who  is  now  Emma  S.  Powell,  is  this 
clause:  “ Item.  Nevertheless,  the  said  Emma  S.  Weybright  dies 
without  bodily  heirs,  my  will  is  then  that  said  real  estate  and  per- 
sonal property  thus  described  shall  relapse  to  my  son,  Samuel 
Weybright,  and  his  heirs,  for  their  proper  use  and  benefit,  but  not 
until  her  mother’s  death."  He  directed  his  executor,  who  was  his 
son,  to  collect  all  debts  due  his  estate,  and  pay  his  debts  as  soon 
as  possible,  and  to  sell  his  other  property,  real  or  personal,  not  dis- 
posed of  by  his  will,  to  the  best  advantage,  and  apply  the  proceeds 
to  the  augmentation  of  his  estate,  and  then  added  the  following 
clause  : “ After  my  debts  and  expenses  and  all  of  the  above  lega- 
cies are  all  paid,  should  there  be  any  money  left  of  my  estate,  my 
will  i3  that  said  money  shall  then  be  equally  divided  between  my 
two  children, — that  is  to  say,  Samuel  Weybright  and  Emma  S. 
Weybright, — share  and  share  alike.”  The  clause  in  the  will  that 
has  given  rise  to  this  controversy  is  the  one  above.  “ Neverthe- 
less the  said  Emma  S.  Weybright  dies  without  bodily  heirs,"  etc. 
An  agreement  in  the  record  states  that  the  widow  departed  this 
life  in  December,  1892,  about  a year  after  the  death  of  the  tes- 
tator, and  that  the  executor  was  allowed,  in  his  first  account 
passed  in  the  estate,  to  retain  the  stock  in-  the  First  National 
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Bank  of  Westminster  (which  had  been  left  to  Mrs.  Weybright  for 
life,  and  then  to  Mrs.  Powell),  and  the  stock  of  the  Westminster 
Saving  Institution  (which  was  left  to  Mrs.  Powell),  subject  to  the 
provisions  of  the  will.  It  is  admitted  in  the  answer  that  Mrs. 
Powell  had  an  infant  child  ; but  it  is  contended  that  the  words 
“dies  without  bodily  heirs"  mean  without  bodily  heirs  living  at 
the  time  of  the  death  of  Emma  S.  Powell,  and  that  the  executor 
is  entitled  to  retain  the  property  until  her  death.  The  court  be- 
low, by  th  e pro  forma  decree,  adjudged  and  decreed  that  those 
words  vested  in  Mrs.  Powell  an  absolute  fee-simple  estate  in  the 
real  estate  left  her,  and  that  the  personal  property  bequeathed  to 
her  was  given  to  her  absolutely,  without  any  limitations  or  quali- 
fications whatever,  and  that  she  is  now  entitled  to  the  possession 
of  the  real  and  personal  estate.  Samuel  Weybright,  the  executor, 
was  directed  to  surrender  and  deliver  to  her  all  the  personal  prop- 
erty bequeathed  to  her.  The  question  to  be  determined,  there- 
fore. is  what  effect,  if  any,  that  qualifying  clause  had  upon  the 
bequest  and  devises  to  Mrs.  Powell.  There  is  nothing  in  the  lan- 
guage of  the  devises  and  bequests  themselves  which  in  any  wise 
limits  or  qualifies  them,  excepting  in  the  first,  second,  and  third 
items,  which  conclude  with  the  statement  “ not  to  take  effect  un- 
til after  the  death  of  her  mother,”  those  items  being  applicable  to 
the  real  estate  and  National  Bank  stock  given  to  Mrs.  Weybright 
for  life;  and,  but  for  this  clause  in  the  will  now  in  controversy, 
the  daughter’s  estate  and  interest  in  the  property  given  her  would 
now  be  absolute,  her  mother  being  dead. 

It  is  conceded  by  the  appellant  that  prior  to  Acts  1862,  ch.  161 
(§  317,  art  93,  Code),  the  words  “ dies  without  bodily  heirs," 
without  anything  in  the  will  to  modify  or  restrict  their  meaning, 
would  have  meant  an  indefinite  failure  of  issue,  and  the  devise 
over  would  have  depended  upon  too  remote  a contingency  for  the 
executory  devise  to  be  good;  and  hence  Mrs.  Powell  would  have 
taken  a fee  simple  in  the  land  devised  to  her,  without  any  re- 
striction, and  an  absolute  estate  in  the  personalty.  But  it  is  con- 
tended that  the  act  of  1862  does  apply  and  remove  that  difficulty. 
It  provides  that,  “ in  any  devise  or  bequest  of  real  or  personal 
estate,  the  words  ‘ die  without  issue,’  or  ‘ die  without  leaving  issue,’ 
or  any  other  word  which  may  import  either  a want  or  a failure  of 
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issue  of  any  person  in  his  lifetime  or  at  the  time  of  his  death,  or 
an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  yie  lifetime  or  at  the  time  of  the  death 
of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a 
Contrary  intention  shall  appear  by  the  will."  That  the  words 
“ dies  without  bodily  heirs"  are  embraced  within  the  act  of  1S62 
would  seem  to  no  longer  admit  of  doubt  in  this  state.  The  ex- 
pression “ bodily  heirs”  means  “heirs  of  the  body.”  (Seeger  v. 
Leukin,  76  Md.  506  ; 25  Atl.  862.)  In  ilason  v.  Johnson  (47  Md. 
347),  the  term  used  was  “shall  die  without  an  heir  of  the  body 
lawfully  begotten,”  and  it  was  held  to  be  covered  by  the  act  of 
1862.  In  Gamhrill  v.  Forest  Grove  Lodge  (66  Md.  17  ; 5 Atl.  548, 
and  10  id.  595),  it  was  “ die  without  heirs,’’  and  was  held  to  be 
equivalent  to  “ die  without  lineal  descendants  ” or  “ issue,”  and 
covered  by  the  statute.  It  is  true  that  the  expression  used  in  that 
case  wa3  “die  without  heirs,”  but  it  was  conceded  that  the  word 
“ heirs  ” was  not  used  in  its  technical  sense,  but  was  equivalent  to 
“lineal  descendants”  or  “children.”  The  dissenting  opinion  in 
that  case  proceeded  on  the  theory  that  the  word  “ heirs  ” was,  in 
the  connection  in  which  it  was  used,  equivalent  to  “heirs  of  the 
body  ” (as,  indeed,  the  opinion  of  the  majority  practically  did)  ; 
and  it  was  argued  that,  such  being  the  case,  the  act  of  1862  did 
not  apply.  But  the  majority  of  the  court  expressly  held  that  it 
did,  and  that  decision  has  not  only  not  been  disturbed,  but  it  has 
been  expressly  recognized  in  later  cases.  ( Lednum  v.  Cecil,  76 
Md.  149 ; 24  Atl.  452  : Hutchins  v.  Pearce,  80  Md.  434 ; 31  Atl. 
501.)  In  Combs  v.  Combs  (67  Md.  11 ; 8 Atl.  757),  it  was  said  the 
words  “die  without  issue  of  his  body  lawfully  begotten  ” must  be 
construed,  by  virtue  of  the  act  of  1862,  to  mean  a definite  failure 
of  issue,  and  to  support  the  limitation  over  if  other  words  in  the 
will  do  not  prevent  that  result  In  Gable  v.  E Vender  (53  Md.  311), 
this  court  held  that  the  word  “ heirs”  meant  “heirs  of  the  body,” 
or  “ issue  of  the  body,”  in  the  connection  in  which  it  was  there 
used.  It  is  true,  that  case  was  decided  independent  of  the  act  of 
1862,  as  the  will  was  executed  prior  to  its  passage,  and  that  it 
only  affected  personal  property ; but  it  is  an  authority  to  show 
that,  in  determining  whether  there  is  a definite  or  indefinite  fail- 
ure of  issue,  there  may  be  a good  devise  over,  although  the  word 
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“ heirs  " is  used  in  the  sense  of  “ heirs  of  the  body."  There  is 
much  force  in  the  argument  that,  if  the'limitation  over  had  been 
upon  Mrs.  Powell's  dying  “ without  issue,”  it  would  in  fact  have 
only  meant  her  dying  without  “ heirs  of  her  body,"  and  therefore 
the  words  in  the  will  are  within  the  act  of  1862,  independent  of 
adjudicated  casea  To  adopt  that  view  it  is  not  necessary  to  say 
that  the  terms  “ issue  ’’  and  “ heirs  of  the  body  ” are  always  inter- 
changeable, for,  of  course,  they  are  not ; but  “issue,”  when  a word 
of  limitation,  means  lineal  descendants  indefinitely,  and  hence 
heirs  of  the  body.  (11  Am.  k Eng.  Enc.  Law,  869.)  And  the 
question  is  whether  “bodily  heirs,”  as  used  in  this  will,  are  not 
“words  which  may  import  either  a want  or  a failure  of  issue  of 
any  person  in  his  lifetime,  or  at  the  time  of  his  death.”  But  it  if 
useless  to  discuss  this  further,  for,  as  we  have  already  said,  we  are 
of  the  opinion  the  question  i3  settled  in  this  state.  If  this  will 
had  used  the  term  “dies  without  heirs,"  instead  of  “ bodily  heirs,” 
then  it  would  have  been  construed  to  mean  “ heirs  of  the  body,” 
because  the  devise  over  is  to  her  brother  and  his  heirs ; and  it 
would  have  been  within  the  letter  of  the  decision  in  66  Md.,  and 
6 Atl.  (supra),  and  would,  under  that  decision,  have  been  held  a 
good  devise  over,  because  it  was  within  the  act  of  1862  ; and  hence 
it  would  seem  to  be  idle  to  contend  that  there  is  a distinction  be- 
tween the  two  cases.  We  are  therefore  of  opinion  that  the  will 
must  be  construed  to  mean  a want  or  failure  of  bodily  heirs  in  the 
lifetime  or  at  the  death  of  Mrs.  Powell,  and  not  an  indefinite  fail- 
ure. Under  the  authorities,  she  therefore  takes  a fee  in  the  land, 
and  the  entire  interest  in  the  personalty,  defeasible  on  the  contin- 
gency of  her  dying  without  bodily  heirs,  and,  upon  tte  happening 
of  that  contingency,  the  ultimate  devisee  and  legatee  would  take 
by  way  of  executory  devise  and  bequest.  Courts  have  always 
been  more  ready  to  construe  a limitation  over  upon  dying  with- 
out heirs  or  without  issue  to  mean  a dying  without  heirs  or  issue 
living  at  the  death  of  the  first  legatee,  to  order  to  support  a be- 
quest of  personal  property  over,  than  in  the  case  of  a devise  of 
real  estate.  This  will  and  the  act  of  1862,  in  terms,  apply  to  both 
real  and  personal  property ; and,  as  we  are  of  the  opinion  they  are 
sufficient  to  support  the  devise  of  the  real  property,  they  are  nec- 
essarily so  as  to  the  bequest  of  the  personal  property. 
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We  do  not  find  anything  in  the  will  which  indicates  a contrary 
intention  on  the  part  of  the  testator.  Great  stress  has  been  laid 
on  the  residuary  clause  above  quoted.  It  is  argued  that,  as  the 
division  cannot  be  made  until  after  all  legacies  are  paid,  the  tes- 
tator evidently  intended  that  the  legacies  to  the  daughter  should 
be  paid  to  her  in  her  lifetime.  But  the  answer  to  that  is  that  Mrs. 
Powell  takes  an  estate  in  fee  in  the  realty,  and  the  entire  interest 
in  the  personalty,  defeasible  as  to  both  realty  and  personalty  upon 
the  happening  of  the  contingency  specified, — her  dying  without 
bodily  heirs.  Placing  the  construction  we  do  upon  the  language 
of  the  will,  it  is  very  similar  in  effect  to  the  case  of  IJevecmon  v. 
Shaw  (70  Md.  219;  16  Atl.  645).  There  the  opinion  of  Judge 
Alvey,  who  sat  below,  was  adopted  by  this  court.  The  testator 
had  devised  real  estate  to  his  daughter  generally,  without  words 
of  limitation,  and  had  also  given  her  money,  stocks,  and  bonds 
by  general  words  of  gift,  without  restriction  or  limitation,  but  he 
added  this  provision : “ But,  in  case  my  said  daughter  should 

die  without  leaving  any  child  or  children  at  the  time  of  her  death, 
* * * then  all  the  real  estate  and  personal  estate  devised  to 

my  said  daughter  shall  go  to  my  sister,"  etc. ; and  the  court  held 
that  the  daughter  took  an  estate  in  fee  in  the  realty,  and  the  en- 
tire interest  in  the  personalty  defeasible  as  to  both,  upon  the  hap- 
pening of  the  contingencies  provided  for  in  the  wilL 

Nor  do  we  find  anything  in  the  will  that  would  justify  us  in 
reaching  the  conclusion,  contended  for  by  the  appellees,  that  the 
testator  intended  that  the  limitation  over  to  the  son  should  only 
take  effect  in  the  event  of  his  daughter  dying  without  heirs  of 
her  body,  during  the  life  estate  of  her  mother.  The  words  “ but 
not  until  her  mother’s  death”  may  have  been  intended  to  give,  for 
life,  to  the  mother,  the  benefit  of  all  property  given  the  daughter, 
in  the  event  of  the  latter  dying  before  her  mother;  or  it  may  only 
have  been  intended  to  apply  to  the  property  given  to  the  daughter, 
in  which  the  mother  had  a life  estate.  It  is  not  necessary  for  us 
to  determine  what  it  did  mean,  as  the  mother  is  now  dead,  further 
than  to  say  we  do  not  think  it  reflects  upon  the  question  before  us. 

Mrs.  Powell  is  entitled  to  the  possession  of  the  property,  both 
real  and  personal,  and  the  executor  therefore  should  have  paid 
over  to  her  the  stock  retained  by  him.  The  case  of  Kuykendall 
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v.  Devecmon  (78  Md.  537 ; 28  All.  412),  shows  under  what  cir- 
cumstances a court  of  equity  will  interfere  to  protect  the  contin- 
gent interest  It  is  only  upon  application  for  security  for  its  pro- 
tection, and  upon  proof  that  the  contingent  interest  will  be  put  in 
jeopardy,  that  the  court  will  interfere.  The  executor  has  no 
right  to  hold  the  property.  It  follows  from  what  we  have  said 
that  the  pro  forma  decree  must  be  reversed  in  part,  and  affirmed 
in  part,  and  the  cause  will  be  remanded,  that  a decree  may  be 
passed  in  accordance  with  this  opinion.  Decree  reversed  in  part, 
and  affirmed  in  part,  and  cause  remanded ; the  costs  to  be  paid 
out  of  the  estate. 


Note.— “DYING  WITHOUT  ISSUE." 

There  is  no  dispute  as  to  the  general  rule  for  construing  this  phrase.  It  Is 
thus  stated  in  Vanderzce  v.  Slingcrland  (103  N.  Y.  55;  8 N.  E.  247),  by  Judge 
Andrews:  “Where  real  estate  is  devised  in  terras  denoting  an  intention  that 
the  primary  devisee  shall  take  a fee  on  the  death  of  the  testator,  followed  by  a 
devise  over  in  case  of  his  death  without  issue,  it  lias,  I think,  been  uniformly 
held  in  England,  and  it  is  the  rule  supported  by  the  preponderance  of  judicial 
authority  in  this  country,  that  the  words  refer  to  a death  without  issue  in  the 
lifetime  of  the  testator;  and  the  primary  devisee  surviving  the  testator  takes  an 
absolute  fee.”  And  the  doctrine  has  been  repeated  as  recently  as  Washbon  v. 
Cope  (144  N.  Y.  297).  While  such  is  the  general  rule,  it  is  said  to  maintain  its 
hold  somewhat  weakly,  and  with  a doubtful  grasp,  and  to  yield  easily  to  any 
fact  or  circumstance  indicating  a different  intention.  Although  that  is  un- 
doubtedly true,  it  takes  on  some  modification  by  force  of  another  rule,  equally 
well  settled,  that  where  there  is  primarily  a clear  and  certain  devise  of  a fee, 
about  which  the  testamentary  Intention  is  obvious  and  without  ambiguity,  the 
estate  thus  given  will  not  be  cut  down  or  lessened  by  subsequent  words  which 
are  ambiguous  or  of  doubtful  meaning.  If  a slight  circumstance  or  a slender 
reason  will,  in  ordinary  cases,  prevent  the  application  of  the  general  rule,  the 
circumstance  or  the  reason  must  be  strong  and  decisive  where  the  construction 
collides  with  a plain  devise  in  fee,  and  forces  a change  of  its  terms  by  cutting 
It  down  to  a lesser  estate.  We  do  not  easily  trade  a certainty  for  a doubt. 

At  common  law,  the  phrase  means  an  indefinite  failure  of  issue,  and  not  a 
dying  without  issue  living  at  the  time  of  the  death  of  the  first  taker.  (See 
Broom's  Max.  [432]  0 Ohio  St.  it.  563.)  This  rule  has  been  adopted  in  several 
of  the  United  States.  (See  16  Johns.  R.  409;  It  Wendell's  R.  259;  5 Paige's 
R.  514.)  In  others,  however,  as  in  Ohio  and  Kentucky,  it  has  been  rejected. 
(6  Ohio  St.  R.  ub.  tup.  14;  B.  Monroe’s  R.  862.)  In  Mississippi  it  has  been  abol- 
ished by  statute.  (See  24  Mississippi  R.  350,  351.)  And  in  England  it  is  now 
provided  by  statute  (7  Will.  IV.  ami  1 Viet.  ch.  26,  s.  29).  that  the  words  “die 
without  issue,"  or  other  words  which  may  import  a want  or  failure  of  issue. 
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slmll  be  construed  to  mean  dying  without  issue  living  at  the  time  of  the  death 
of  the  person,  and  not  an  indefinite  failure  of  issue,  unless  a contrary  intention 
appears  by  the  will.  See  the  late  case  of  Parish's  Heirs  v.  Ferris  (6  Ohio  St. 
[Critchfield’s]  R.  563),  in  which  the  subject  is  considered  at  length.  (1  Bur- 
rill's  Law  Diet.) 

In  Welsh  v.  Elliott  (13  Scrg.  & Rawle.  205).  under  a devise  of  certain  land 
to  the  testator’s  son,  Robert,  after  the  death  of  his  mother,  and  in  case  Robert 
"departs  this  life  before  he  is  of  age,  or  without  lawful  issue,”  the  land  was 
given  to  another  son,  in  fee,  upon  certain  conditions.  Robert  having  attained 
the  age  of  twenty-one,  but  died  without  issue,  it  was  held  thnt  he  took  an  estate 
in  fee-simple  indefensibly.  Chief  Justice  Tilghmak,  in  this  case  (p.  206), 
says:  "The estate  in  fee  of  Robert  would  have  become  indefeasible,  either  by 
Ids  attaining  the  age  of  twenty-one  or  having  issue,  has  been  so  repeatedly 
decided,  that,  on  that  point,  I will  only  refer  to  two  cases.”  The  cases 
referred  to  by  him  are  Holmes  v.  Holmes  (5  Bin.  552),  and  Hauer  v.  Shcetz 
(2  id.  532). 

In  the  last  of  these  cases,  under  a devise  to  one  son  of  testator,  F,  and  In 
case  he  should  die  under  the  lawful  age  of  twenty-one,  or  without  issue,  his 
share  should  go  to  another  son,  P,  it  was  held  that  “ or  ” should  be  construed 
“and,"  and  that  F,  having  attained  twenty-one,  and  diet!  afterwards  without 
issue,  an  indefeasible  fee  vested  in  him,  and  descended  to  his  heir-at-law. 
“This  has  been  the  uniform  construction  of  this  clause  in  wills,”  says  Tilgh- 
MAJt,  Ch.  J.  (2  Bin.  544),  from  the  case  of  Price  v.  Hunt  (Pollexfen,  645),  in 
the  year  1684.”  To  the  same  effect  are  Carpenter  v.  Heard  (14  Pick.  449),  and 
Dallam  v.  Dallam  (7  Harr.  & Johns.  220),  and  many  other  cases. 

But  where  real  estate  is  devised  in  terms  denoting  an  intention  that  the  pri- 
mary devisee  shall  take  a fee  on  the  death  of  the  testator,  followed  by  a devise 
over  in  case  of  his  death  without  issue,  it  has,  I think,  been  uniformly  held  in 
England,  and  it  is  the  rule  supported  by  the  preponderance  of  judicial  author- 
ity in  this  country,  that  the  words  refer  to  a death  without  iftue,  in  the  lifetime 
of  the  testator,  and  that  the  primary  devisee  surviving  the  testator  takes  an 
absolute  estate  in  fee  simple.  (Clayton  v.  Lowe,  5 Barn.  & Aid.  636;  Gee  v. 
Mayor  of  Manchester,  17  Adol.  A Ell.  [N.  S.J  737;  Woodbourne  v.  Wood- 
bourne,  23  L.  J.  Ch.  336;  Doc  v.  Sparrow,  13  East,  859;  Quackenboss  v. 
Kingsland,  102  N.  Y.  128;  Livingston  v.  Greene,  52  id.  118;  Embury  v.  Shel- 
don, 68  id.  227;  Waugh’s  Appeal,  78  Pa.  St.  436;  Mlckley’s  Appeal,  92  id. 
514.  But  see  Brittou  v.  Thornton,  112  U.  S.  526.)  The  case  of  Quackenboss 
v.  Kingsland  was  that  of  a devise  by  the  testator  of  the  residue  of  the  real  and 
personal  estate  to  •*  my  son,  Daniel  Kingsland.  and  to  his  heirs,  but  in  case  my 
son  Daniel  should  die  without  lawful  issue,  I give  and  bequeath  it  to  my  remain- 
ing children,  share  and  share  alike;"  and  it  was  held,  in  exact  conformity 
with  the  decisions  to  which  we  have  referred,  thnt  the  words  referred  to  the 
death  of  the  primary  devisee  in  the  lifetime  of  the  testator.  This  rule  of  con- 
struction in  this  class  of  cases  is  founded  in  part  upon  the  disinclination  of  the 
courts  to  cut  down  a fee  once  given,  except  upon  clear  words,  but  rests  more 
upon  authority  and  precedent  than  reason,  for  it  is  by  no  means  certain  that  it 
was  not  the  intention  of  the  testator  to  control  and  provide  for  the  ulterior 
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devolution  of  the  title,  after  it  has  been  enjoyed  during  life  by  the  primary 
devisee,  in  case  he  then  died  without  issue,  nnd  such  a construction  would,  it 
would  seem,  give  effect  more  completely  to  the  language  used. 

But  the  rule  established  by  the  court  applies  only  where  the  context  of  the 
will  is  silent,  and  affords  no  indication  of  intention  other  than  that  disclosed 
by  words  of  absolute  gift,  followed  by  a gift  over  in  case  of  death,  or  of  death 
without  issue,  or  other  specified  event.  Indeed,  the  tendency  is  to  lay  hold  of 
slight  circumstances  in  the  will,  to  vary  the  construction,  and  to  give  effect  to 
the  language  according  to  its  natural  import.  (Buel  v.  Southwick,  70  N.  Y. 
581;  Nellis  v.  Nellis,  99  id.  505;  Heunesy  v.  Patterson,  85  id.  91,  92.)  In  these 
and  other  cases  which  might  be  sited,  the  court  found  in  the  context  indica' 
tions  of  Intention  which  took  them  out  of  the  operation  of  the  rule  to  which 
we  have  referred. 

Mr.  Jarman,  after  an  exhaustive  review  of  the  cases  in  which  the  words  ••  in 
default  of  issue " have  been  construed,  sums  up  the  law  with  great  caution 
under  the  following  propositions : 

First.  “That  the  words  ‘ in  default  of  issue ’(which  mean  dying  without 
issue),  or  expressions  of  a similar  import,  following  a devise  to  children  in  fee- 
timple.  mean  in  default  of  children;  and  following  a devise  to  children  in  tail, 
mean  in  default  of  children  or  of  issue  inheritable  under  the  entail.  This  is 
free  from  all  doubt.” 

Second.  “ That  these  words  following  a devise  to  all  the  sons  successively  in 
tail  male  and  daughters  concurrently,  or  successively  in  tail  general,  or  in 
tail  special,  are  also  to  be  construed  as  signifying  such  ietue,  even  in  the  case 
of  an  executory  trust.” 

Third.  “ That  words  devising  over  the  property  on  failure  of  issue  male, 
following  a devise  to  the  whole  line  of  sons  successively  in  tail  male,  are  also 
referential  to  those  objects.  ” 

Fourth.  “That  where  the  children  tike  a life  estate  only,  the  words  ’in 
default  of  issue,’  introducing  the  gift  over,  will  create  an  estate  tail  by  impli- 
cation in  the  parent,  subject  to  the  children's  life  estates." 

Fifth.  “ That  where  there  is  a prior  devise  to  a definite  number  of  tom  only 
in  tail  male,  with  a limitation  over  in  case  of  default  of  issue,  or  issue  male,  of 
the  parent,  an  estate  tail  will  also  be  implied  in  the  parent,  in  order  to  give  a 
chance  of  succession  to  the  other  sons.” 

Sixth.  “ That  in  the  case  of  executory  trusts,  words  importing  a ' dying 
without  issue,’  following  a devise  to  the  first  and  other  sons  of  a particular 
marriage  in  tail  male,  authorize  the  insertion  of  a limitation  to  the  parent  in 
tail  general,  in  remainder  expectant  on  those  estates." 

Seventh.  “ That  such  words,  whether  they  refer  to  issue  or  issue  male,  suc- 
ceeding a devise  to  the  eldest  son  for  life,  or  in  tail,  are  not  referable  to  such 
son  exclusively,  but  create  in  the  parent  an  implied  estate  tail,  in  remainder 
expectant  on  the  estate  for  life  or  in  tail  of  the  son;  and  which  rule  also,  it 
seems,  applies  where  children  only  who  survive  a specified  period  take  estates 
tail.” 

Eighth.  “That  the  circumstances  of  the  preceding  devise  to  children,  etc., 
being  subject  to  a contingency,  is  rather  unfavorable  to  the  construction  which 
Vol.  m— 19 


Digitized  by  Google 


146 


PROBATE  REPORTS  ANNOTATED. 


reads  words  importing  a failure  of  issue  to  refer  to  a failure  of  the  objects  of 
such  preceding  devise." 


Mann  vs.  Martin. 

[Supreme  Court  of  Illinois,  February  14,  1898;  172  111.  18;  49  N.  E.  Rep.  708.] 
Construction  of  wills. 

One  B.,  by  a devise  duly  executed,  left  all  of  his  property,  real  and  personal, 
to  his  wife  for  her  sole  use  and  benefit  during  her  natural  life.  At  her 
deatli  he  directed  that  “all  said  property  left  by  her”  should  be  sold  and 
the  avails  divided  among  his  relatives.  Subsequently  the  wife  made  a will 
by  the  recital  of  which  she  bequeathed  to  her  relatives  legacies  'equal  in 
amount  to  the  sums  she  inherited  from  her  father  and  brother.  On  con- 
struction of  the  will,  tlie  court  held,  that  the  executor  of  the  wife  should 
turn  over  to  the  executor  of  the  husband  all  the  property  left  by  the  widow 
not  in  excess  of  the  amount  she  received  under  her  husband's  will,  and 
that  the  executor  of  her  husband  should  distribute  the  amount  so  received 
in  accordance  with  the  recitals  of  the  husband's  will. 

Appeal  from  an  order  of  the  Appellate  Court  entered  at  a term 
held  in  and  for  the  third  judicial  district. 

Mr.  Justice  Wall,  Presiding  Judge. 

Thomas  IF.  Roberts  and  Eckhart  it  Moore , for  plaintiff  in  error. 

Joe  II.  Winkler,  for  defendant  in  error. 

Per  Curiam. — The  opinion  of  the  Appellate  Court  of  the  third 
district,  by  Wall,  J.,  is  as  follows 

“The  defendant  in  error  filed  his  bill  in  chancery  against  plain- 
tiff in  error,  and  therein  alleged:  That  on  the  28th  of  September, 
1882,  Bernard  Truax  made  his  last  will  and  testament,  whereby 
he  disposed  of  his  estate  as  follows:  ‘First,  I give  and  bequeath 
to  tny  wife,  Lydia  Truax,  all  of  my  property,  both  real  and  per- 
sonal, now  owned  by  me  and  in  my  name,  together  with  all  mon- 
eys on  hand  or  in  bank,  to  have  the  free  and  unrestricted  use, 
possession  and  benefit  of  the  same  so  long  as  she  may  live,  obligat- 
ing her  to  do  and  perform  the  matters  and  things  hereinafter  set 
forth,  to  wit:  To  pay  the  girl  now  living  with  us,  to  wit,  Judy 
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Braden,  when  she  has  become  of  age,  five  hundred  dollars ; and, 
further,  that  she  pay  all  of  my  just  debts  and  funeral  expenses, 
eta  And  it  is  my  further  wish  and  will  that  at  the  death  of  my 
wife,  that  my  executor  sell  at  public  vendue  all  of  said  property 
left  by  her,  both  real  and  personal,  on  a credit  of  twelve  months, 
securing  the  same  fully  by  personal  security  and  mortgage,  and, 
when  said  proceeds  are  collected,  to  divide  the  same  equally  be- 
tween my  brothers  and  sisters,  to  wit  (here  naming  them).’  That 
said  Bernard  Truax  died  October  27,  1882,  and  said  will  was  duly 
probated,  the  said  John  C.  Martin,  complainant,  being  appointed 
executor,  and  that  he  turned  over  all  the  property,  real  and  per- 
sonal, of  the  testator,  to  the  said  Lydia  Truax  for  her  use  during 
life.  That  said  Lydia  paid  the  funeral  expenses  and  the  debts, 
and  also  the  legacy  of  $500  to  said  Judy  Braden  when  she  became 
of  age.  That  the  said  testator  owned  at  the  time  of  his  death  165 
acres  of  land,  had  to  his  credit  in  bank  $2,278.74,  and  owned  live 
stock  and  other  personal  property  to  the  value  of  $1,000.  That 
the  said  Lydia  took  possession  of  all  of  said  property,  real  and 
personal,  and  enjoyed  the  same,  according  to  the  said  will,  until 
September  9,  1894,  when  she  died,  leaving  a will  wherein  she  pro- 
vided as  follows : 1 First,  I give  and  bequeath  to  Lydia  Sweezy 
$500,  and  my  wearing  apparel  and  family  Bible,  she  being  the 
daughter  of  Andrew  Mann.  Second,  I give  to  Lydia  Sipes  the 
sum  of  $700,  she  being  the  daughter  of  Valentine  Mann  and 
Susanah  Mann.  And  Lydia  Underwood  the  sum  of  $700,  she 
being  the  daughter  of  Bernard  Mann  and  Maria  Mann,  and  $700 
to  Lydia  Alexander,  she  being  the  daughter  of  Ignatius  Small  and 
Esther  Small ; the  remainder  to  be  divided  equally  between  Lydia 
Sipes,  Lydia  Underwood,  and  Lydia  Alexander,  — this  being 
money  received  by  me,  Lydia  Truax,  the  wife  of  Bernard  Truax, 
deceased,  from  my  father,  Andrew  Mann,  deceased,  and  from  my 
brother,  Michael  Mann,  deceased.  And  it  is  my  further  wish  and 
will  that  at  my  death  that  my  executor  proceed  to  collect  and  pay 
over  the  moneys  to  the  aforesaid  Lydia  Sweezy,  Lydia  Sipes. 
Lydia  E.  Underwood,  and  Lydia  Alexander  the  aforesaid  amount  of 
money  received,  being  about  three  thousand  dollars,  and  interest 
accrued  thereon  since  received.’  That  Andrew  Mann  was  ap- 
pointed executor  under  said  will,  and  filed  his  inventory  showing 
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the  personal  estate  of  said  Lydia  Truax,  as  follows : $747.18  in 
chattels,  $412  in  cash,  $6,573.13  in  promissory  notes,  — total, 
$6,737.31 ; and  alleging  that  of  this  sum  $3,737.30,  being  the  ex- 
cess over  the  sum  really  owned  and  disposed  of  by  her  in  her  will, 
should  be  accounted  for  to  the  complainant  as  the  executor  of 
said  Bernard  Truax,  but  that  the  said  Martin,  executor  of  said 
Lydia  Truax,  refused  to  so  account.  Complainant,  therefore, 
asked  for  a construction  of  the  will  of  said  Bernard  Truax,  and 
that  said  Martin,  as  such  executor,  might  be  required  to  account 
and  pay  over,  etc.  The  answer  denied  that  the  complainant  was 
entitled  to  the  relief  sought,  though  admitting  many  of  the  facts 
alleged  in  the  bill.  Upon  a hearing  the  court  entered  a decree 
according  to  the  prayer  of  the  bill  for  $8,133.74,  as  a sixth-class 
claim,  to  be  paid  in  due  course  of  administration.  The  defendant 
executor  has  brought  the  record  here  by  writ  of  error,  and  seeks  a 
reversal  of  the  decree. 

“ It  appears  that  Bernard  Truax  left  165  acres  of  land,  which 
said  Lydia  occupied  by  herself  or  by  tenants  up  to  her  death;  that 
the  rental  value  of  the  same  was  three  dollars  per  acre  per  annum, 
and  that  she  received  in  cash,  and  in  proceeds  of  chattels,  from  his 
estate,  $3,378.74;  that  she  paid  out  $785.10  upon  said  legacy  to 
Judy  Braden,  and  upon  debts  and  funeral  expenses  of  said  Ber- 
nard, including  the  sum  of  sixty  dollars  for  a monument.  It  ap* 
pears  also,  that  in  the  year  1857,  which  was  a few  years  after  her 
marriage  to  said  Bernard,  she  received  from  her  father’s  estate  the 
sum  of  $800,  which  she  placed  in  the  hands  of  her  said  husband, 
who  used  it  in  the  improvement  of  the  farm,  which  was  their 
home  up  to  the  time  of  his  death,  and  hers  thereafter  till  her  death; 
that  a short  time  before  his  death  she  received  from  her  brother’s 
estate  $270,  of  which  $245  was  deposited  in  the  bank  to  the  hus- 
band's credit;  and  that  after  his  death,  viz.,  in  the  years  1886  and 
1888,  she  received  from  her  father’s  estate  $2,696.43.  For  about 
two  years  after  her  husband’s  death  she  conducted  the  farm  her- 
self. After  that  time  she  rented  it,  and  boarded  with  the  tenant 
in  part  payment  of  the  rent.  The  income  of  the  farm  during  that 
time  was  about  $300  per  annum  in  addition  to  her  board  and  the 
use  of  the  rooms  reserved  by  her.  Her  outlay  for  clothing,  eta, 
was  about  $100  per  annum. 
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“ The  first  question  is  to  determine  what  interest  she  took  under 
the  will  of  her  husband.  It  seems  quite  clear  that  it  was  intended 
she  should  use  and  enjoy  all  his  property,  real  and  personal,  dur- 
ing her  lifetime,  in  such  way  as  she  might  see  fit,  and  that  all  of 
said  1 property  left  by  her  ’ at  her  death  should  go  to  his  brothers 
and  sisters.  An  extended  argument  has  been  presented  on  behalf 
of  plaintiff  in  error  to  induce  a different  conclusion,  but  in  this 
case,  as  in  most  others  involving  a construction  of  testamentary 
provisions,  not  much  light  is  shed  by  other  adjudged  cases, 
because  the  language  employed  in  them  is  more  or  less  unlike 
that  under  consideration.  In  using  and  enjoying  the  personal 
property,  she  necessarily  commingled  it  with  what  she  subse- 
quently received  from  other  sources,  and  its  identity  is  thereby 
lost,  but,  upon  an  accounting  in  respect  thereto,  the  amount  thereof 
must  be  ascertained  as  nearly  as  possible.  As  already  stated,  the 
personal  property  she  so  received  from  the  estate  of  her  husband 
amounted  to  $3,378.74,  and  this  sum,  less  the  $245  received  by 
her  husband  a short  time  before  his  death,  is  the  sum  found  due 
by  the  decree.  It  is  highly  probable,  indeed  quite  certain,  that 
the  income  from  the  farm  was  more  than  enough  for  her  support ; 
and  it  is  not  unreasonable  to  estimate  that  the  income  from  the 
personal  property,  with  the  surplus  from  the  rent  of  the  farm,  was 
more  than  sufficient  to  make  up  the  sum  she  expended  in  paying 
the  legacy  and  the  debts,  $785.10.  This  is  quite  a liberal  view  to 
take  of  the  matter,  and  leaves,  as  property  belonging  to  her  sepa- 
rate estate,  $3,604.57.  Turning  to  her  will,  it  is  evident  that  she 
had  no  purpose  to  dispose  of  anything  except  what  she  had  derived 
from  her  father  and  brother,  ‘ being  about  three  thousand  dollars 
and  interest  accrued  thereon  since  received,’  as  explicitly  stated  in 
the  last  quoted  clause  of  said  will.  This  estimate  agrees  very  well 
with  the  facts.  She  received  from  her  brother,  just  before  her 
husband’s  death,  $245.  She  received  from  her  father’s  estate  in 
1886  (or  1887),  $790.19,  and  in  July,  1888,  from  the  same  source, 
$1,901.24,  — in  all,  $2,936.43.  It  is  not  likely  that  she  received 
more  in  the  way  of  interest  on  these  amounts  than  would  make  up 
the  difference  between  the  total  and  the  amount  left  to  her  estate 
by  this  decree,  some  $668,  unless  she  had  it  all  constantly  at  use, 
which  is  not  very  probable.  Looking  at  the  circumstances  of  the 
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parties,  it  is  easy  to  see  why  they  so  disposed  of  their  property. 
They  were  married  in  1867.  He  then  had  the  land  referred  tof 
and  not  long  after  she  received  $300,  which  was  used  to  improve 
it  They  lived  together  on  the  land  until  1882,  when  he  made 
his  will,  just  before  he  died.  They  then  had  no  children,  but 
each  had  relatives.  It  was  but  natural  and  proper  that  after  she 
was  done  using  the  real  and  personal  property  belonging  to  him 
it  should  revert  to  his  relatives,  leaving  her  free  to  give  to  hers,  if 
she  chose,  her  expectant  inheritance  from  her  father.  They  evi- 
dently understood  the  matter  alike,  and  she  had  no  disposition  to 
lessen  what  she  received  from  him  by  useless  expenditures.  When 
she  came  to  make  her  last  will  she  assumed  only  to  dispose  of  the 
proceeds  of  her  inheritance  from  her  brother  and  father,  leaving 
what  remained  of  her  husband’s  estate  out  of  consideration.  . We 
are  of  the  opinion  the  decree  herein  substantially  carries  out  the 
intention  of  the  parties  as  disclosed  by  their  wills,  and  that  it  is 
therefore  responsive  to  the  merits  of  the  cause.  It  will  be  affirmed. 

“ Affirmed." 

A careful  consideration  of  this  record  satisfies  us  that  the  decree 
of  the  Circuit  Court  of  Douglas  county  was  in  accordance  with 
the  intention  of  both  testators,  and  the  judgment  of  the  Appellate 
Court  in  affirming  that  decree  was  correct.  We  adopt  the  opinion 
of  that  court,  and  its  judgment  is  affirmed. 

Affirmed. 


Killian  vs.  Banks. 

[Supreme  Court  of  Georgia,  January  10, 1898;  103  Ga.  245;  29  S.  E.  Rep.  971.] 
Witness — Competency — Transactions  with  decedent. 

1.  In  a suit  Involving  title  to  land,  which  is  defended  by  a person  claiming  title 
to  a part  of  the  same  as  the  widow  and  sole  heir  of  her  deceased  husband, 
and  to  the  remaining  portion  of  the  land  through  a warranty  deed  made  to 
her  by  her  husband  during  his  lifetime,  and  in  the  trial  of  which  the  plain- 
tiff's contention  is  that  the  husband  purchased  the  property  with  her 
money,  and  improperly  took  the  title  in  his  own  name,  the  plaintiff  is  not. 
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under  section  5269  of  the  Civil  Code,  a competent  witness  to  testify  in  her 
own  favor  as  to  transactions  and  communications  with  such  deceased  hus- 
band, relating  to  this  land. 

2.  There  was  no  abuse  of  discretion  upon  the  part  of  the  trial  judge  in  refusing 
the  injunction. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  county.  ^ 

J.  EL  Lumpkin,  Judge. 

Suit  by  Elizabeth  Killian  against  M.  A.  Banks  for  an  injunc- 
tion. Injunction  denied,  and  plaintiff  brings  error.  Affirmed. 

W.  J.  Speairs  and  Simmons  <t  Corrigan,  for  plaintiff  in  error. 

C.  W.  Smith,  for  defendant  in  error. 

Simmons,  C.  J. — J.  W.  Banks  and  Mrs.  Elizabeth  Killian  were 
brother  and  sister.  Mary  A.  Banks  was  the  wife  of  the  former. 
Banks  died  in  December,  1893,  seized  and  possessed  of  several  lots 
of  land  in  the  city  of  Atlanta.  Mrs.  Killian  occupied  a house 
upon  one  of  these  lota  After  the  death  of  her  husband,  Mrs. 
Banks  sued  out  a dispossessory  warrant  against  Mra  Killian  for 
the  purpose  of  ejecting  her  from  the  house  she  occupied,  where- 
upon Mra  Killian  filed  her  equitable  petition,  praying  that  Mrs. 
Banks  be  enjoined  from  dispossessing  her,  claiming  that  in  1858 
or  1859  she  furnished  her  brother,  J.  W.  Banks,  the  money  with 
which  to  purchase  this  land ; that  he  did  purchase  it  with  her 
money,  but  that,  instead  of  taking  a deed  in  her  name,  he  took 
title  in  his  own  name  by  a deed  made  in  1870,  and  recorded  in 
the  clerk’s  office  in  the  year  1872 ; that  he  had  promised  to  make 
her  a title  to  the  land,  and  had  made  various  representations  con- 
cerning the  transaction  between  them,  and  various  admissions  as 
to  her  ownership  of  the  land,  etc.  She  also  alleged  that  under 
these  facts  her  brother  became  her  trustee,  ar.d  that,  inasmuch  as 
he  died  intestate,  and  childless,  owing  no  debts,  his  wife  was  his 
sole  heir  and  representative,  and  held  the  land  as  trustee  for  peti- 
tioner. She  further  alleged  that  in  1871  her  brother  made  to  his 
wife  a voluntary  deed  to  a one-half  undivided  interest  in  the  land 
in  question.  She  prayed  that  the  deed  to  her  brother,  made  in 
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1870,  and  the  deed  which  he  made  to  his  wife  in  1871,  be  canceled, 
and  that  the  title  be  decreed  to  be  in  her,  and  that  she  recover  the 
land  from  Mrs.  Banks,  the  widow.  The  petition  did  not  waive 
discovery.  Mrs.  Banks  answered,  denying  all  of  the  material  al- 
legations of  the  petition.  At  the  hearing  affidavits  were  put  in 
evidence  on  both  sides,  which  were  conflicting  as  to  the  main 
issues  in  the  case.  Mrs.  Killian’s  sworn  petition  was  offered  in 
evidence,  and  was  objected  to  on  the  ground  that,  her  brother 
being  dead,  she  was  incompetent  to  testify  as  to  any  communica- 
tions or  transactions  had  between  her  and  him  during  his  life. 
This  objection  was  sustained,  and  her  evidence  as  to  such  matters 
ruled  out  To  this  ruling  exception  is  taken — the  first  exception 
to  the  evidence.  The  act  of  1889  (Civ.  Code,  § 5269)  declares 
that,  where  any  suit  is  instituted  or  defended  by  the  personal  repre- 
sentatives of  a deceased  person,  the  opposite  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor  against  the  deceased  person  as 
to  transactions  or  communications  with  such  deceased  persona 
Banks  having  died  intestate,  leaving  no  lineal  descendants,  and  no 
debts,  under  paragraph  1,  § 3355,  of  the  Civil  Code,  as  construed 
by  this  court  in  Johnson  v.  Champion  (88  Ga.  527 ; 16  S.  E.  15), 
his  wife  was  entitled  to  administer  all  property  belonging  to  him 
at  the  time  of  his  death,  and  is  to  be  treated  as  his  personal  repre- 
sentative According  to  the  allegations  in  the  petition  of  Mrs. 
Killian,  her  whole  case  depends  upon  communications  and  trans- 
actions had  with  her  deceased  brother  during  his  life  It  is  appar- 
rent  that  she  is,  therefore,  disqualified,  under  the  evidence  act,  from 
testifying  to  any  of  these  communications  and  transactions  had 
with  her  brother  which  affect  his  estate 

It  is  claimed,  however,  that  she  ought  at  least  to  have  been  al- 
lowed to  have  testified  as  to  the  undivided  half  interest  claimed 
by  Mrs.  Banks  under  the  deed  made  to  her  by  her  husband.  It 
was  argued  here  that  such  evidence  would  not  affect  his  estate,  as 
he  had,  in  his  life,  parted  with  this  half  interest  in  the  land.  This 
argument  is  plausible,  but  under  the  facts  of  this  case  we  think  it 
unsound.  It  will  be  seen  from  the  record  that  all  of  this  property 
was  purchased  by  Banks  in  bulk  at  one  time.  He  gave  his  wife 
an  undivided  half  interest  therein,  and  made  her  a warranty  deed. 
It  would  be  exceedingly  difficult  to  allow  her  to  testify  so  as  to 
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recover  the  part  given  to  the  wife,  and  vet  not  affect  the  part  be- 
longing to  his  estate.  The  effect  of  such  ruling  would  be,  if  the 
recovery  depended  upon  Mrs.  Killian's  testimony,  to  allow  her  to 
recover  an  undivided  half  interest  in  the  land  from  Mrs.  Banks, 
which  would  make  the  other  half,  belonging  to  the  estate  of  Banks, 
liable  to  the  grantee  in  the  warranty  deed,  thus  disposing  of  all  of 
his  estate  upon  the  testimony  of  a person  disqualified  to  testify 
against  such  estate.  This  is  especially  so  where  Mrs.  Killian, 
by  her  petition,  makes  the  widow  the  personal  representative  of 
the  deceased  husband,  and  undertakes  to  recover  the  property  from 
her  as  such.  Moreover,  according  to  the  allegations  in  the  petition, 
Mrs.  Banks  held  this  half  interest  under  a mere  voluntary  convey- 
ance, and  took,  therefore,  subject  to  the  equities  of  Mrs.  Killian. 
If  Mrs.  Killian  furnished  the  money,  and  her  brother  wrongfully 
took  the  deed  in  his  own  name  instead  of  in  hers,  he  became,  in 
equity,  her  trustee,  and  had  no  right  to  convey  the  half  interest  to 
his  wifa  Under  the  allegations  in  the  petition  she  was  not  an  in- 
nocent purchaser,  and  if  Mrs.  Killian  can,  by  aliunde  evidence, 
establish  her  claim  to  the  satisfaction  of  the  jury,  she  will  be  enti- 
tled to  recover  the  whole  property.  This  being  so,  her  testimony 
was  inadmissible,  and  the  judge  did  not  err  in  excluding  it 

2.  Under  the  facts  appearing  in  the  record,  there  was  no  abuse 
of  discretion  upon  the  part  of  the  trial  judge  in  refusing  the 
injunction. 

Judgment  affirmed. 


English  vs.  Horne. 

[Supreme  Court  of  Georgia,  January  10, 1898;  102  Ga.  770;  29  S.  E.  Rep.  972.] 

Sales  by  administrator  — Terms — Extension  of  credit — 
Liability  for  price. 

1.  An  administrator  in  making  a sale  may  exercise  a discretion  as  to  demand- 
ing cash  or  extending  credit;  but  if  lie  gives  credit,  lie  must  take  security, 
ample  at  the  time,  or  else  be  personally  responsible  for  the  amount  at 
which  the  property  is  sold. 

Vol.  Ill— 20 
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2.  If  property  fairly  sold  by  an  administrator  brought  a price  in  excess  of  its 
real  value,  he  cannot,  if  he  extended  credit,  escape  liability  for  the  full 
amount  of  such  price  merely  by  showing  that  be  retained  the  possession  of 
and  the  title  to  the  property  itself  as  security  for  the  purchase  money,  and 
that  he  collected  and  accounted  for  a portiou  thereof  exceeding  in  amount 
what  the  property  was  actually  worth  at  the  time  of  the  sale.  Especially 
is  this  so  when  the  administrator  was  perfectly  aware  that  the  property 
had  sold  for  more  than  its  value,  and  that  the  purchaser  had  deliberately 
bid  it  off  with  full  knowledge  of  this  fact,  and  was  therefore  both  morally 
and  legally  bound  to  pay  the  price  at  which  he  purchased. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  county. 

J.  H.  Lumpkin,  Judge. 

Action  by  Charles  D.  Horne  against  J.  W.  English,  adminis- 
trator of  the  estate  of  Charles  D.  Horne.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Ellis  <t  Gray  and  Rosser  <t  Carter , for  plaintiff  in  error. 

Dorsey , Brewster  <&  Howell  and  Arthur  Heyman , for  defendant 
in  error. 

Lumpkin,  P.  J.  — This  case,  by  consent,  was  tried  in  the  court 
below  by  the  judge  without  the  intervention  of  a jury.  The  bill 
of  exceptions  contains  numerous  assignments  of  error,  but  one 
onlv  of  them  was  insisted  upon  here. 

It  appears  from  the  record  that  James  W.  English,  as  adminis- 
trator of  Charles  D.  Horne,  sold  at  public  outcry  200  shares  of  the 
capital  stock  of  the  Atlanta  Bridge  & Axle  Company  to  W.  B. 
Miles,  at  the  price  of  $15,000,  of  which  the  administrator  collected 
and  accounted  for  $6,000,  and  the  question  is  whether  or  not,  un- 
der the  facts  in  evidence,  he  is  liable  for  the  remaining  $9,000. 
At  the  time  of  the  sale  this  stock  had  little  or  no  real  value. 
Upon  other  shares  offered  for  sale  at  the  same  time  the  adminis- 
trator was  unable  to  obtain  a bid.  The  200  shares  actually  sold 
brought  the  large  sum  above  mentioned  because  of  the  compe- 
tition between  Miles  and  others,  who  desired  the  same  in  order  to 
obtain  control  of  the  affairs  of  the  corporation  by  which  this  stock 
had  been  issued.  Miles  was  fully  informed  of  its  financial  condi- 
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tion,  and  deliberately  purchased  the  200  shares  with  full  knowl- 
edge of  all  the  facts,  and  there  is  nothing  in  the  evidence  to  show 
that  any  fraud  or  deception  was  practiced  upon  him  by  English. 
The  latter  continued  in  possession  of  the  stock  sold  to  Miles,  and 
retained  the  title  to  the  same  as  security  for  the  balance  of  the 
purchase  money,  but  took  no  other  security.  He  insists  that,  inas- 
much as  he  actually  received  and  applied  for  the  benefit  of  the 
estate  a sum  far  exceeding  the  value  of  the  200  shares,  and  also 
kept  the  stock  itself  as  security,  he  exercised  full  diligence,  and 
should  be  relieved  from  accounting  for  the  $9,000.  The  trial  judge 
adjudicated  otherwise,  and  his  conclusion  was,  in  our  opinion, 
correct. 

The  law  of  the  case  is  laid  down  in  § 3447  of  the  Civil  Code, 
the  terms  of  which  are  plain  and  unmistakable.  When  the  200 
shares  of  stock  sold  for  a price  greatly  exceeding  their  real  value, 
the  estate  represented  by  English  was  entitled  to  the  bargain,  and  it 
was  his  duty  to  take  the  necessary  steps  to  secure  its  benefits  for  that 
estate.  Failing  to  do  this,  the  law  makes  him  liable.  The  sale  was  fair, 
and  this  is  therefore  not  a case  where  the  heirs  of  the  intestate  are 
seeking  to  profit  by  an  unconscionable  advantage  taken  by  the 
administrator  of  the  purchaser  at  the  sale.  The  administrator 
cannot  be  relieved  because  he  now  has  in  hand  the  stock  itself 
ready  for  delivery  to  the  heirs.  It  is  well  known  that  articles 
sold  at  administrator's  sales  often  bring  more  than  they  are  worth, 
and  it  would  never  do  to  hold  that  an  administrator  could  deprive 
an  estate  of  the  advantage  at  a bargain  thus  obtained  by  keeping 
possession  of  the  property  and  tendering  it  to  those  to  whom  the 
assets  of  the  estate  belong.  To  permit  such  a thing  would  not 
only  be  going  in  the  teeth  of  the  law,  but  would  also  inaugurate 
an  exceedingly  bad  policy  with  reference  to  the  administration  of 
estates.  English  would  be  liable  for  the  $9,000,  even  if  the  cir- 
cumstances had  warranted  the  belief  that  holding  the  stock  would 
afford  ample  security  for  the  balance  of  the  price,  because  the 
law  puts  upon  an  administrator  extending  credit  the  entire  risk, 
unless  he  takes  security  ample  at  the  time  of  the  sale.  But,  in 
the  present  case,  no  reason  whatever  is  suggested  for  the  failure  to 
take  adequate  security.  English  was  perfectly  aware  that  the 
stock  was  practically  worthless,  for,  as  above  shown,  an  attempt 
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to  sell  more  of  it  on  the  very  same  day  that  the  200  shares  were 
sold  proved  utterly  futile,  and  he  was  therefore  obliged  to  know 
that  the  stock  itself  amounted  to  no  security  at  all.  If  at  the 
time  of  making  the  sale  he  had  taken  ample  security,  and  sub- 
sequently had  lost  the  debt  after  the  utmost  diligence,  he  would 
have  been  relieved ; but  his  failure  to  observe  the  plain  require- 
ments of  the  section  above  cited  leaves  him  “ responsible  for  the 
amount  ” of  the  price  at  which  the  stock  was  sold. 

Judgment  affirmed. 

All  the  justices  concurring. 


Ransdell  vs.  Boston  et  al. 

{Supreme  Court  of  Illinois,  April  21,  1898;  172  111.  439;  60  N.  E.  Rep.  111.] 

Nature  of  title  acquired  — Bequest  void  as  offending 

PUBLIC  POLICY. 

Testamentary  gifts,  which  are  calculated  to  prevent  lawful  marriages  or  bring 
about  the  separation  or  divorcement  of  husband  and  wife  should  be  dis- 
countenanced as  offending  good  morals  and  public  policy. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Morgan. 

Hon.  Charles  Epler,  Presiding  Judge 

Lyman  Lacey  and  William  A.  Crawley,  for  plaintiff  in  error. 

John  A.  Bellalti,  for  defendants  in  error. 

Plaintiff  in  error  filed  his  bill  in  the  court  below  to  set  aside 
certain  conditions  in  the  last  will  of  his  father,  Eli  C.  Ransdell. 
The  facts  alleged  in  the  bill  material  to  a decision  of  the  case  are 
as  follows;  Eli  C.  Ransdell  died,  testate,  August  28, 1880,  leaving 
him  surviving,  Ann  Ransdell,  his  widow,  plaintiff  in  error,  John 
P.  Ransdell,  his  son,  and  Louisa  Boston,  his  daughter,  the  latter 
having  a son,  William  Boston,  and  a daughter,  Olga  May  Robin- 
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son.  On  July  10th  prior  to  his  death,  he  executed,  in  due  form 
of  law,  his  last  will  and  testament,  which  was  duly  admitted  to 
probate.  By  the  first  clause  of  that  will  lie  directed  the  payment 
of  all  his  just  debts.  By  the  second  he  gave  to  his  wife  lot  No. 
161,  in  Jacksonville,  111.,  for  life,  and  at  her  death  to  be  disposed 
of  as  afterwards  stated,  and  also  certain  personal  property  to  be 
owned  by  her  absolutely.  By  the  third  he  gave  the  daughter, 
Louisa,  80  acres  of  land  in  Morgan  county  for  life,  and  at  her 
death  to  go  to  her  children  in  equal  parts ; also  the  benefit  of 
$1,000  for  her  life,  the  same  to  go  to  her  children  at  her  death, 
in  equal  parts.  The  fourth  and  fifth  clauses,  being  those  upon 
which  the  bill  is  based,  are  as  follows:  “Fourthly,  I give,  devise, 
and  bequeath  to  my  executors,  as  trustees,  as  hereinafter  stated, 
the  west  half  of  the  southwest  quarter  of  section  number  twenty- 
nine  (29),  the  east  half  of  the  east  half  of  southeast  quarter  of 
section  number  thirty  (30),  and  the  west  half  of  the  east  half  of 
the  southeast  quarter  of  section  number  thirty-one  (31),  all  in 
township  fifteen  (15)  north,  and  range  nine  (9),  in  Morgan  county, 
HI.,  being  one  hundred  and  sixty  (160)  acres,  iu  trust,  however, 
to  permit  my  son,  John  P.  Ransdell,  to  take  and  apply  the  rents, 
issues,  and  profits  of  the  same,  or  to  use  and  occupy  the  same 
without  rent,  if  he  shall  so  elect,  until  such  time  as  he,  the  said 
John  P.  Ransdell,  shall  become  sole  and  unmarried ; and,  upon 
the  happening  of  that  event,  my  said  executors,  or  the  survivor 
of  them,  trustees  as  aforesaid,  shall  release  and  convey  the  title  to 
said  lands  to  the  said  John  P.  Ransdell  in  fee ; but  if  the  said 
John  P.  Ransdell  shall  die  never  having  had  the  bonds  of  matri- 
mony dissolved  between  him  and  Julia  Ransdell,  his  present  wife, 
and  he  shall  die  childless,  then  said  lands  so  bequeathed  in  trust,  as 
last  aforesaid,  shall  be  held  in  trust  for  the  other  devisees  under  this 
will;  but,  if  the  said  John  P.  Ransdell  shall  die  having  issue,  the  said 
real  estate  last  aforesaid  shall  belong  to  said  issue  in  equal  parts,  ex- 
cluding the  said  Julia  E.  Ransdell  from  any  and  all  interest  what- 
ever  in  the  same.  I enjoin  upon  my  son,  John,  as  a duty,  that 
he  furnish  his  mother  the  necessary  firewood  and  such  articles 
from  the  farm  as  she  may  need,  and  that  he  carefully  look  after 
her  affairs  so  long  as  she  may  live.  Fifth.  All  and  singular  the 
remainder  of  my  said  real  and  personal  estate  I will  and  be- 
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queath  to  my  executor,  William  Ransdell,  in  trust,  however,  for 
the  following  purposes,  to  wit : To  have,  hold,  and  manage  and 
control  the  same  for  the  use  and  benefit  of  my  wife,  Ann  Ransdell, 
so  long  as  she  shall  live.  Said  trustee  shall  collect  the  interest 
annually  on  the  moneys  invested;  and  pay  over  the  same,  less  the 
necessary  costs  and  expenses  of  managing  the  same;  and  the  rents 
and  profits  of  all  my  real  estate  not  specifically  devised  shall  be 
paid  over  to  her,  or  for  her  use,  during  her  natural  life.  At  the 
death  of  my  wife,  Ann  Ransdell,  the  principal  of  the  fund  so 
directed  to  be  put  at  interest  for  her  benefit  during  her  life,  and 
all  the  real  estate  devised  to  her  for  life,  and  in  trust  for  her 
benefit  during  life,  shall  be  held  by  my  surviving  executor  in 
trust  for  the  use  and  benefit  of  the  said  John  P.  Ransdell  and 
Louisa  E.  Boston,  in  equal  parts,  so  that  they  shall  share  equally 
in  the  rents,  issues,  and  profits  of  the  same  during  life.  If  the 
said  John  P.  Ransdell  shall  during  his  life  be  legally  absolved 
from  the  bonds  of  matrimony  whereby  he  is  now  joined  in  wed- 
lock to  Julia  Ransdell,  then,  upon  the  happening  of  such  event, 
but  not  before  the  death  of  Ann  Ransdell,  as  aforesaid,  the  one- 
half  of  the  residue  of  my  estate  hereinbefore  devised  to  my  wife 
for  her  life,  or  in  trust  for  her  for  life,  shall  immediately  vest  in 
the  said  John  P.  Ransdell  absolutely.  If  the  said  bonds  of  mat- 
rimony shall  be  dissolved  between  the  said  John  P.  Ransdell  and 
Julia  Ransdell  during  the  life  of  Ann  Ransdell,  said  dissolution  is 
not  to  affect  in  any  way  the  devise  for  life  to  my  wife  Ann  Rans- 
dell. If  the  said  John  P.  Ransdell  shall  not  be  dissolved  from 
the  bonds  of  matrimony,  but  remain  bound  in  wedlock  to  his  now 
wife  at  the  time  of  his  death,  then  the  one-half  of  said  residue  of 
my  estate,  at  the  death  of  my  wife,  Ann  Ransdell,  shall  go  to  and 
vest  in  his,  the  said  John  P.  Ransdell's  issue,  if  any  such  there 
be,  to  the  exclusion  of  the  said  Julia  E.  Ransdell,  his  present  wife. 
If  the  said  John  P.  Ransdell  shall  die  without  issue,  then  the 
said  one-half  of  said  residue  of  my  estate,  after  the  death  of  my 
wife,  Ann  Ransdell,  shall  be  held  by  the  said  William  Ransdell, 
my  surviving  executor,  to  and  for  the  use  of  the  said  Louisa  E. 
Boston  during  her  natural  life,  and  after  death  to  her  children,  in 
equal  parts;  and  the  other  or  remaining  half  of  the  residue  of  my 
said  estate,  after  the  death  of  my  said  wife,  Ann  Ransdell,  shall 
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be  held  by  my  said  surviving  executor  for  the  use  of  the  said 
Louisa  E.  Boston,  with  the  right  for  her  to  receive,  use,  and  apply 
the  annual  income  arising  from  the  same  for  and  during  her  life. 
At  her  death  the  same  shall  vest  in  the  children  of  her,  the  said 
Louisa  E.  Boston,  in  fee,  in  equal  parts.”  The  sixth  clause  em- 
powered his  executors  named  to  make,  execute,  and  deliver  any 
and  all  deeds  necessary  to  be  executed  in  order  to  carry  into  com- 
plete effect  all  the  provisions  of  the  will,  and  by  the  seventh  he 
nominated  his  brother,  William  Ransdell,  and  his  wife,  Ann 
Ransdell,  to  be  his  executors. 

It  is  alleged  in  the  bill  that  the  testator  was  unduly  prejudiced 
against  the  wife  of  complainant,  Julia  E.  Ransdell,  and  was  de- 
sirous that  he  should  procure  a divorce  from  her,  and,  being  so 
influenced,  provided  in  the  fourth  clause  of  his  will  that  com- 
plainant should  have  the  occupancy,  use,  rents,  and  profits  of  160 
acres  of  land  for  life  or  until  the  dissolution  of  said  marriage  re- 
lation between  himself  and  his  wife,  when  said  lands  should  be  by 
the  executors  conveyed  to  him  in  fee;  but  if  he  should  die  with- 
out issue,  never  having  had  said  marital  relations  dissolved,  then 
the  land  should  descend  to  his  sister,  and  at  her  death  to  her  chil- 
dren. By  an  amendment  to  the  bill  it  was  further  alleged  : “ That 
said  testator,  by  the  fifth  clause  of  the  said  will,  also  devised  and 
bequeathed  to  your  orator  one-half  of  certain  moneys  and  land,  at 
the  expiration  of  the  life  estate  of  his  widow,  Ann  Ransdell,  to  be 
own:d  and  enjoyed  absolutely  and  in  fee  simple,  conditioned  upon 
the  dissolution  of  the  marriage  relation  existing  between  your  ora- 
tor and  the  said  Julia  E.  Ransdell ; but,  if  said  marriage  relation 
should  not  be  dissolved,  then  your  orator  should  only  have  the  use 
and  income  of  the  same  for  life,  and  at  your  orator's  death,  in  de- 
fault of  issue,  the  same  should  descend  to  your  orator's  sister, 
Louisa  Boston,  and  at  her  death  to  her  two  children.”  It  is  then 
alleged  in  the  bill  that  the  provisions  in  said  fourth  and  fifth 
clauses,  being  intended  by  the  testator  to  induce  the  complainant 
to  secure  a divorce  from  his  wife,  are  void  in  law,  being  contrary 
to  good  morals  and  public  policy,  and,  as  such,  should  be  so  held 
and  decreed.  It  then  sets  out  that  Louisa  Boston  is  the  mother  of 
the  two  children  named,  who  are  tenants  in  fee  as  remainder-men 
under  the  provisions  of  the  will,  in  the  event  complainant  should 
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die  without  issue,  not  having  been  divorced  from  Julia  E.  Rans- 
dell ; that  complainant  is  not  the  father  of  any  child  or  children 
living,  or  of  any  which  have  been  born  since  the  death  of  the  tes- 
tator. Louisa  Boston,  her  children,  and  the  husband  of  the 
daughter,  Joel  Robinson,  together  with  John  A.  Ayers,  adminis- 
trator de  bonis  non  of  the  estate  of  the  testator  with  the  will  an- 
nexed, were  made  parties  defendant  The  prayer  is  that,  upon  a 
hearing,  “ the  provisions  of  said  will  requiring  your  orator  to  pro- 
cure a divorce  from  his  wife  as  a condition  precedent  to  the  enjoy- 
ment of  the  fee  of  the  160  acres  of  land  be  decreed  to  be  abso- 
lutely null  and  void,  and  that  the  title  to  said  land  be  declared  to 
be  vested  in  your  orator  in  fee ; ” and,  by  an  amendment  to  the 
prayer,  that  he  be  decreed  “the  owner* in  fee  of  the  property  de- 
vised and  bequeathed  to  him  by  the  fifth  clause  of  said  will,  subject 
to  said  widow’s  life  estate,  free  from  said  illegal  and  immoral  pro- 
vision.” There  is  also  a prayer  for  general  relief.  Louisa  Boston, 
her  two  children,  and  Joel  Robinson  filed  a general  demurrer  to 
the  bill,  which  was  overruled,  and  leave  given  to  answer.  By  their 
joint  and  several  answer,  they  admit  the  allegations  of  the  bill  as 
to  the  execution  of  the  will  and  death  of  the  testator ; deny  that 
the  testator  was  unduly  prejudiced  against  Julia  K Ransdell,  or 
that  he  desired  the  complainant  to  procure  a divorce  from  her,  or 
that  he  intended,  by  the  terms  of  his  will,  to  induce  the  complain- 
ant to  secure  a divorce ; deny  that  the  provisions  of  the  will  are 
contrary  to  good  morals  or  public  policy ; but  aver  that  the  same 
are  just  and  in  accordance  with  sound  policy  and  good  morals,  and 
valid  and  binding  upon  the  complainant  and  all  others;  that  the 
claims  of  complainant  are  stale,  and  are  and  should  be  barred  by 
lapse  of  time ; that  the  uses  and  purposes  for  which  said  trust  was 
created  by  the  will  were  and  are  lawful;  and  that  said  devise  to 
said  trustees  was  and  is  a valid  devise,  and  the  court  has  no  author- 
ity to  divest  said  trustees  of  the  title  so  vested  by  said  devise ; 
and  deny  any  and  all  other  matters  not  specifically  admitted  or 
denied.  To  this  answer  a general  replication  was  filed,  and  the 
cause  referred  to  a master  to  take  proofs.  Upon  the  coming  in  of 
his  report,  the  same  was  approved,  and  a decree  entered  dismissing 
the  bill  for  want  of  equity,  and  from  that  decree  this  writ  of  error 
is  prosecuted. 
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Wilkin,  J.— (after  stating  the  facts).  As  will  be  seen  by  the 
foregoing  statement,  the  relief  prayed  in  the  bill  is  based  upon  the 
allegation  that  the  condition  named  in  the  fourth  and  fifth  clauses 
of  the  will  of  Eli  C.  Ransdell,  upon  which  the  complainant  should 
become  the  absolute  owner  of  the  property  mentioned,  is  contrary 
to  good  morals,  against  public  policy,  and  therefore  void.  In 
support  of  the  proposition,  the  rule  announced  in  1 Story,  Eq.  Jur. 
(§  291a)  and  authorities  there  cited,  2 Redf.  Wills,  293;  Conrad  v. 
Long  (33  Mich.  78),  and  Pom.  Eq.  J ur.  (§  933,  note  1),  is  relied 
upon.  The  language  of  J udge  Story  is  (having  spoken  of  the  law 
as  to  devises  and  bequests  in  restraint  of  marriage):  “So,  also, 

conditions  annexed  to  a gift  the  tendency  of  which  is  to  induce 
husband  and  wife  to  live  separate  or  be  divorced  are,  upon  grounds 
of  public  policy  and  public  morals,  held  void."  But  he  says(§  291e): 
“ This  whole  subject,  as  to  what  conditions  in  restraint  of  mar- 
riage shall  be  regarded  merely  in  terrorem  and  so  void,  and  what 
ones  are  valid,  is  certainly,  both  in  England  and  in  this  country, 
involved  in  great  uncertainty  and  confusion.”  And  in  section 
291d  : “ The  question  as  to  what  conditions  affecting  marriage 
are  valid  must  depend  upon  the  circumstances  of  each  particular 
case,  and  will  be  very  materially  affected  by  the  consideration  how 
far  the  condition  was  one  fairly  applicable  to  the  relation  of  the 
parties  and  the  peculiar  views  and  situation  of  the  donor  and 
donee.’’ 

While  it  must  be  admitted  that  the  language  of  the  testator  used 
in  these  clauses  of  his  will  impresses  one  with  the  belief  that  he 
desired  his  son  to  obtain  a divorce  from  his  wife,  and  that  he  con- 
ditioned his  gift  to  him  with  a view  to  encourage  that  result,  there 
are  certain  facts  and  circumstances  which  go  far  to  sustain  the 
view  that  his  purpose  was  simply  to  secure  the  gift  to  his  son  in 
the  manner  which,  in  his  judgment,  would  render  it  of  the  greatest 
benefit  to  him,  in  view  of  the  relations  then  existing  between  him 
and  his  wife  They  had  for  several  years  prior  to  the  execution 
of  the  will  been  separated.  A divorce  suit  between  them  had 
then  been  pending  for  more  than  two  years,  in  which  they  each 
alleged  statutory  grounds  against  the  other  for  divorce,  and  they 
continued  such  divorce  proceedings,  and  lived  separate  and  apart 
from  each  other,  for  many  years  after  the  death  of  the  testator. 

Vol.  Ill— 21 
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Certainly,  it  cannot  be  said  that  the  condition  tended  to  encourage 
either  the  separation  or  bringing  of  a divorce  suit,  both  having 
taken  place  long  prior  to  the  execution  of  the  will.  We  do  not 
regard  as  competent  the  extrinsic  evidence  of  the  declaration  of  the 
testator,  made  some  two  years  prior  to  the  execution  of  the  will,  to 
the  effect  that  he  thought,  as  the  son  and  his  wife  had  separated, 
they  had  better  remain  so,  and  if  they  lived  together,  he  would 
disinherit  the  son,  and  that  he  could  not  do  much  for  the  son  while 
he  lived  with  his  wife.  The  general  rule  is  that,  in  the  construc- 
tion of  wills,  parol  testimony  is  competent  to  prove  the  circum- 
stances of  the  testator  at  the  time,  the  condition  of  the  property, 
his  relations  to  his  family,  etc.,  but  never  to  prove  his  declarations 
prior  to  or  after  the  execution  of  the  instrument.  The  testimony, 
however,  was  of  no  controlling  importance.  He  did  not  disinherit 
his  son  upon  condition  that  he  should  live  with  his  wife  or  should 
obtain  a divorce  from  her.  He  simply  made  one  provision  for  him 
in  case  they  were  not  divorced,  and  another  if  they  were.  While 
it  is  of  the  first  importance  to  society  that  contract  and  testamen- 
tary gifts  which  are  calculated  to  prevent  lawful  marriages  or  to 
bring  about  the  separation  or  divorcement  of  husbands  and  wives 
should  not  be  upheld,  it  is  no  less  important  that  persons  of  sound 
mind  and  memory,  free  from  restraint  and  undue  influence,  should 
be  allowed  to  dispose  of  their  property  by  will,  with  such  limita- 
tions and  conditions  as  they  believe  for  the  best  interests  of  their 
donees.  On  the  whole  case,  we  are  inclined  to  the  view  that  the 
condition  in  this  will  should  not  be  held  as  contrary  to  public  policy 
and  void.  This  view  is  in  harmony  with  the  case  of  Cooper  v. 
Reinsert  (5  Johns.  Ch.  459);  Bom  v.  TTorstmann  (SO  Cal.  452;  22 
Pac.  169,  338);  and  Thayer  v.  Spear  (58  Vt  327 ; 2 Atl.  161).  It 
is  true  that  the  force  of  the  reasoning  in  these  cases  is  somewhat 
weakened,  as  applied  to  this  case,  by  the  fact  that  there  the  gift 
was  to  daughters,  whereas  here  it  is  to  a son  ; but  the  principle 
involved  is  the  same. 

We  do  not,  however,  consider  the  foregoing  conclusion  as  essen- 
tial to  an  affirmance  of  the  decree  below,  for  the  reason  that,  even 
if  the  condition  should  be  held  void,  complainant  i3  not  entitled  to 
the  relief  prayed,  on  the  facts  alleged  in  his  bill  and  the  proof  made 
upon  the  hearing.  It  is  said  by  Pomeroy  in  his  Equity  Juris- 
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prudence  (volume  2,  § 933,  B):  “ It  is  ordinarily  said  that  all  con- 
ditions annexed  to  gifts  which  prohibit  marriage  generally  and 
absolutely  are  void  and  inoperative.  This,  however,  is  a very  inac- 
curate mode  of  statement,  since  a condition  precedent  annexed  to 
a devise  of  land,  even  if  in  complete  restraint,  will,  if  broken,  be 
operative,  and  prevent  the  devise  from  taking  effect.’'  And  in 
note  1 to  the  same  section  the  rule  is  thus  stated : “ In  devises 
and  other  gifts  of  real  estate,  courts  of  equity  will  follow  the  rules 
of  the  common  law  concerning  the  operations  of  conditions  gener- 
ally, and  their  effect  upon  the  vesting  and  devesting  of  estates. 
In  gifts  of  real  estate,  therefore,  when  a condition  in  restraint  of 
marriage  is  precedent  and  is  broken,  it  prevents  the  estate  from  vest- 
ing at  all,  whether  the  restraint  be  absolute  or  partial,  and  whether 
there  be  a gift  over  or  not.  When  the  condition  is  subsequent 
and  void,  it  is  entirely  inoperative,  and  the  donee  retains  the  prop- 
erty unaffected  by  its  breach.”  We  do  not  understand  counsel  for 
plaintiff  in  error  to  question  the  correctness  of  the  rule  thus  stated. 
It  is  contended,  however,  that  the  condition  here  is  subsequent, 
and  not  precedent  This  position  is  clearly  untenable.  By  the 
express  language  of  the  will,  the  absolute  ownership  of  the  prop- 
erty was  only  to  vest  in  the  donee  upon  performance  of  the  condi- 
tion. In  other  words,  by  its  express  terms,  it  is  a condition  prec- 
edent, and  the  bill  designates  it  as  a “ condition  precedent”  An 
attempt  is  made  to  construe  it  into  a condition  subsequent,  upon 
the  theory  that  the  trust  created  in  the  executors  is  a mere  naked 
or  passive  trust,  and  therefore,  the  condition  being  void,  the  title 
passed  immediately  to  plaintiff  in  error,  under  section  3 of  chapter 
30  of  our  statute  entitled  “ Conveyances,”  and  that  the  limitation 
over,  in  case  he  died  childless,  to  “ the  other  devisees  under  the 
will,”  is  void  for  uncertainty.  It  is  clear  that  the  trust  is  not  a 
naked  one.  (Kirkland  v.  Cox,  94  111.412;  Perry  Trusts  § 200 ; 
Hill,  Trustees  [4th  Am.  ed.]  376.)  We  are  unable  to  see  upon 
what  reasonable  grounds  it  can  be  said  the  devise  over  is  uncertain. 
It  seems  clear  that,  even  if  the  condition  named  in  the  fourth  clause 
should  be  held  void,  the  title  in  fee  to  the  lands  therein  described 
could  not  vest  in  plaintiff  in  error,  the  condition  being  precedent 
to  the  vesting  of  such  title,  and  the  devise  being  of  realty. 

The  same  is  true  as  to  any  real  estate  devised  by  the  fifth  clausa 
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Bat  it  is  insisted  that,  as  to  any  personalty  disposed  of  by  that 
clause  (the  condition  being  void),  the  ownership  in  plaintiff  in 
error  would  become  absolute,  whether  the  condition  was  precedent 
or  subsequent.  It  is  true  the  distinction  between  bequests  of 
realty  and  personalty  insisted  upon  exists ; but  we  are  unable  to 
agree  with  counsel  that  such  distinction  can  be  availed  of  by  the 
complainant  below  upon  the  allegations  of  his  bill  and  the  proof 
made  in  support  thereof.  In  the  first  place,  in  no  event  can  he 
have  any  right  or  title  to  the  property,  personal  or  real,  mentioned 
in  the  fifth  clause,  until  the  death  of  his  mother,  Ann  Ransdell. 
She  is  still  liviug,  and,  of  course,  his  death  may  occur  prior  to  hers, 
and  therefore  his  present  interest  is,  at  most,  a mere  expectancy. 
But,  aside  from  this  consideration,  the  allegations  of  the  bill  are 
entirely  too  vague  and  indefinite  to  support  a decree  vesting  any 
title,  present  or  future,  in  personal  property  devised  by  the  will, 
and  certainly  there  is  no  proof  in  the  record  to  authorize  such  a 
decree.  We  think  the  Circuit  Court  properly  dismissed  the  bill 
at  complainant's  costs,  for  want  of  equity,  and  its  decree  will  ac. 
cordingly  be  affirmed. 

Decree  affirmed. 


Note.— CONDITIONS  INIMICAL  TO  THE  MARRIAGE  RELATION, 
GENERALLY  VOID  AS  AGAINST  PUBLIC  POLICY. 

Marriage  is  more  than  a mere  civil  contract.  It  is  a matter  of  state  concern; 
and,  when  the  marital  relation  is  once  created,  it  cannot  be  dissolved  by  any 
agreement  of  the  parties.  It  can  be  dissolved,  and  dissolved  only,  in  the  man- 
ner and  for  the  causes  allowed  by  law.  Courts  sitting  in  divorce  cases  are 
bound  to  protect  the  public  interests  as  well  as  the  rights  of  the  parties  them- 
selves; and  hence  it  is  that,  before  a party  is  entitled  to  a divorce,  it  must  be 
made  to  appear  by  proof  that  he  or  she  is  the  innocent  and  injured  party;  and 
this,  too,  though  there  is  a default  on  the  part  of  the  other  party.  For  like 
reasons,  the  law  is  well  settled  that  an  agreement  having  for  its  object  and  con- 
sideration the  granting  of  a divorce  is  illegal  and  void,  as  offending  public 
policy.  Says  Bishop;  “ But  the  law  docs  not  favor  divorce,  and  permits  it 
only  in  approved  cases,  and  on  sentence  from  duly  established  authority. 
Therefore  any  agreement  for  divorce,  or  any  collateral  bargain  promotive  of  it, 
ii  unlawful  and  raid."  (2  Bishop,  Mar.  & Div.  § 696,  cd.  1881.) 

What  is  the  "public  policy”  of  a state,  and  what  is  contrary  to  it,  if  in- 
quired into  beyond  what  its  constitution,  laws,  and  judicial  decisions  make 
known,  will  be  found  to  be  a matter  of  great  vagueness  and  uncertainty,  and 
to  involve  discussions  which  scarcely  come  within  the  range  of  judicial  duty 
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and  (unctions,  and  upon  which  men  may  and  will  diller.  (Vidal  v.  Girard’s 
Executors,  2 How.  197-98  [1844],  Story,  J.;  Magee  v.  O’Neill,  19  S.  C.  185 
[1882].) 

What  is  termed  the  “ policy  of  the  government,"  with  reference  to  any  par- 
ticular legislation,  is  generally  a very  uncertain  thing,  upon  which  all  sorts  of 
opinions  may  tie  formed.  It  is  a ground  much  too  unstable  upon  which  to  rest 
the  interpretation  of  a statuto.  (Hadden  v.  The  Controller,  5 Wall.  Ill  [1866], 
Field,  J.;  Anderson’s  Diet,  of  Law.  783.) 

The  law  of  England  and  our  own  law  regard  the  marriage  relation  as  the 
very  foundation  of  society.  Since  the  true  conception  of  marriage  assumes 
and  requires  a perfectly  f rce  consent  aud  union  of  the  two  spouses,  equity  has, 
from  its  earliest  periods,  treated  all  agreements,  executory  or  executed,  be- 
tween the  immediate  parties  or  between  third  persons,  which  might  directly  or 
indirectly  interfere  in  any  degree  with  this  absolute  freedom,  cither  by  promot- 
ing or  restraining  marriage,  as  opposed  to  public  policy  and  illegal,  and  has 
therefore  declared  them  null  and  void.  Although  a court  of  equity  will  apply 
this  principle  in  whatever  kind  of  agreement  the  illegality  may  appear,  yet 
there  are  certain  well-defined  forms  of  these  contracts  which  hnve  received 
judicial  condemnation.  The  following  are  the  most  important:  Marriage  brok- 
erage contracts,  by  which  one  party  agrees,  for  a consideration,  to  negotiate  or 
procure  a marriage  for  the  other.  Courts  of  equity  have  condemned  these 
agreements  with  an  especial  emphasis.  They  are  absolutely  void,  without  the 
slightest  regard  to  the  situation  of  the  spouses  or  the  fitness  of  the  marriage 
between  them  in  the  particular  case.  They  are  so  utterly  null  that  they  can- 
not be  ratified  and  confirmed;  and  it  has  even  been  held  that  money  paid  in 
pursuance  of  them  may  be  recovered  back.  (Hall  v.  Potter,  Show.  Pari.  C. 
78;  3 Lev.  411  [cannot  be  confirmed] ; Roche  v.  O'Brien,  1 Ball  & B.  330,  358 
[ditto];  Smith  v.  Bruning,  2 Vern.  392  [money  recovered  back];  Goldsmith  v. 
Bruning,  1 Eq.  Cas.  Abr.  89  [ditto];  Cole  v.  Gibson.  1 Ves.  Sr.  503,  506,  507; 
Roberts  v.  Roberts;  3 P.  Wms.  66,  74;  Arundel  v.  Trevillian,  1 Ch.  Rep.  87; 
Law  v.  Law,  Cas.  t.  Tail).  140,  142:  Drury  v.  Hooke.  1 Vern.  412;  Vauxhall 
Bridge  Co.  v.  Spencer,  Jacob.  64,  67;  Williamson  v.  Gihon,  2 Schoales  & L. 
357;  Boynton  v.  Hubbard,  7 Mass.  112;  and  see  2 Lead.  Cas.  Eq.,  4th  Am.  ed„ 
494-499,  note  to  Scott  v.  Tyler.)  Contracts  in  restraint  of  marriage:  While 
mutual  promises  by  a man  ami  a woman  to  marry  each  other  are,  of  course, 
valid,  although  they  are  thereby  prevented  from  marrying  others,  agreements 
not  to  marry  at  all,  or  not  to  marry  any  one  unless  it  be  the  promisee,  without 
any  corresponding  stipulation  by  that  party,  as  well  as  more  general  forms  of 
contract  restraining  the  freedom  and  power  of  marriage,  are  void.  (Lowe  v. 
Peers,  4 Burr.  2225;  Baker  v.  White,  2 Vern.  215;  Key  v.  Bradshaw,  id. 
102;  Woodhouso  v.  Shepley,  2 Atk.  535,  539.  540;  Atkins  v.  Farr,  1 Atk.  287; 
Cock  v.  Richards,  10  Ves.  429;  England  v.  Downs.  2 Beav.  522;  Phillips  v. 
Medbury,  7 Conn.  568;  Conrad  v.  Williams,  6 Hill  444;  see  2 Lend.  Cas.  Eq. 
494-499.)  Rewards  for  marriages;  Agreements  to  pay  a reward  or  compensa- 
tion to  a parent  or  guardian,  for  procuring  or  consenting  to  a marriage  with 
his  daughter  or  ward,  are  clearly  void.  (Kent  v.  Allen,  2 Vern,  588;  Strlbble- 
hill  v.  Brett,  id.  445;  Peyton  v.  Bladwell,  1 id.  240;  Crawford  v.  Russell, 
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62  Barb.  92.)  Secret  contracts  in  fraud  of  marriage:  Secret  agreements  of 
any  kind  or  form,  concealed  from  one  or  both  of  the  spouses,  the  object  of 
which  is  to  promote  a particular  marriage,  or  to  induce  one  or  both  the  parties 
to  enter  into  a marriage,  are  plainly  opposed  to  public  policy  and  void.  (Gale 
v.  Undo,  1 Vera.  473;  Redman  v.  Redman,  id.  348;  Neville  v.  Wilkinson,  1 
Brown  Ch.  513;  Palmer  v.  Neave,  11  Ves.  165;  see  Payton  v.  Bladwell,  1 Vera. 
240;  Turton  v.  Benson,  1 P.  Wins.  496;  Scott  v.  Scott,  1 Cox,  366;  Dalhiac  v. 
Palbiac,  16  Ves.  116,  124;  Morris  v.  Clarkson,  1 Jacob  & W.  107;  Lam  lee  v. 
Hanman,  2 Vera.  499;  Barrett  v.  Wells,  Prec.  *Ch.  131;  Jones  v.  Martin,  3 
Anstr.  882;  Unndall  v.  Willis,  5 Ves.  261;  McNeill  v.  Cahill,  2 Bligh,  228; 
Stocken  v.  Stocken,  4 My  Inc  & C.  95;  Bell  v.  Clarke,  25  Beav.  437;  Kerr  on 
Fraud,  216,  217.)  Secret  agreements  to  marry  between  a man  and  a woman, 
for  the  purpose  of  deceiving  or  misleading  n parent  or  relative  of  one  of  the 
parties,  have  been  declared  void.  (Woodhouse  v.  Shepley,  2 Atk.  536;  Cock  v. 
Richards,  lOVes.  429.)  Analogous  to  marriage  brokerage  contracts,  and  de- 
pending upon  the  same  reasons,  are  agreements  to  pay  a compensation  to  a 
person  for  using  his'intluence  with  a testator  to  procure  a will,  devise,  or  lie- 
quest  to  be  made  in  favor  of  the  promising  party.  (Debenliam  v.  Ox,  1 Ves. 
Sr.  276:  Beckley  v.  Newland,  2 P.  Wins.  182;  Harwood  v.  Tooke,  2 Sim.  192; 
Weltered  v.  Wethered,  id.  183;  2 Pom.  Eq.  Jur.  [2d  ed.]  § 931.) 

The  general  result  of  the  modern  English  doctrine  on  this  subject  (for  it  will 
not  be  found  easy  to  reconcile  all  the  cases)  (Scott  v.  Tyler,  2 Bro.  Ch.  487;  2 
Dick.  718;  Slackpole  v.  Beaumont,  3 Ves.  95;  1 Fonbl.  Eq.  B.  1,  ch.  4,  § 10, 
note  q.),  may  be  stated  in  the  following  summary  manner:  Conditions,  an- 
nexed to  gifts,  legacies,  and  devises,  in  restraint  of  marringe,  are  not  void,  if 
they  are  reasonable  in  themselves,  and  do  not  directly  or  virtually  operate  ns 
an  undue  restraint  upon  the  freedom  of  marriage.  If  the  condition  is  in  re- 
straint of  marriage  generally,  then,  indeed,  as  a condition  ngninst  public  policy, 
and  the  due  economy  and  morality  of  domestic  life,  it  will  be  held  utterly  void. 
(Keily  v.  Mouek.  3 Rldgw.  P.  205,  244,  247,  261;  1 Foubl.  Eq.  B.  1.  ch.  4,  g 
10,  note  q ; Rishton  v.  Cobb,  9 Sim.  615;  Scott  v.  Tyler,  2 Bro.  Ch.  487;  Har- 
vey v.  Aston,  Com.  Rep.  726;  s.  c.  1 Atk.  361.)  And  so,  if  the  condition  is 
not  in  restraint  of  marriage  generally,  but  still  the  prohibition  is  of  so  rigid  a 
nature,  or  so  tied  up  to  peculiar  circumstances,  that  the  party,  upon  whom  it 
is  to  operate,  is  unreasonably  restrained  in  the  choice  of  marriage,  it  will  fall 
under  the  like  consideration.  (Keily  v.  Monck,  3 Ridgw.  Pari.  205,  244,  247, 
261;  1 Eq.  Ahridg.  110,  Condition,  C.  in  Marg.;  Moriey  v.  Rennoldson,  2 
Hare  570.) 

But  the  same  principles  of  public  policy  which  annul  such  conditions,  when 
they  tend  to  a general  restraint  of  marriage,  will  confirm  and  support  them 
when  they  merely  prescribe  such  reasonable  and  provident  regulations  and  sanc- 
tions as  tend  to  protect  the  individual  from  those  melancholy  consequences  to 
which  an  ovcr-liasty,  rash,  or  precipitate  match  would  probably  lead.  (1  Fonbl. 
Eq.  B.  1,  ch.  4,  § 10,  note  q.)  If  parents,  who  must  naturally  feel  the  deepest 
solicitude  for  the  welfare  of  their  children,  and  other  near  relatives  and  friends, 
who  may  well  be  presumed  to  take  a lively  interest  in  the  happiness  of  those 
with  whom  they  are  associated  by  ties  of  kindred,  or  friendship,  could  not,  by 
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imposing  some  restraints  upon  their  bounty,  guard  the  inexperience  and  ardor 
of  youth  against  the  wiles  and  delusions  of  the  crafty  and  corrupt,  who  should 
seek  to  betray  them  from  motives  of  the  grossest  selfishness,  the  law  would  be 
lamentably  defective,  and  would,  under  the  pretence  of  upholding  the  institu- 
tion of  marriage,  subvert  its  highest  purposes.  It  would,  indeed,  encourage  the 
young  and  the  thoughtless  to  exercise  a perfect  freedom  of  choice  in  marriage; 
but  it  would  be  at  the  expense  of  all  the  best  objects  of  the  institution,  the  pres- 
ervat'on  of  domestic  happiness,  the  security  of  private  virtue,  and  the  rearing 
of  families  in  habits  of  sound  morality,  and  filial  obedience  and  reverence. 
Such  a reproach  does  not  belong  to  the  common  law  in  our  day;  and,  least  of 
all,  can  it  be  justly  attributed  to  courts  of  equity.  (Story,  Eq  Jur.  [11th  ed.] 
289.) 


Minkler  et  al.  vs.  Simons  et  al. 

[Supreme  Court  of  Illinois,  April  21,  1898;  172  111.  823;  50  N.  E.  Rep.  176.] 

Construction  or  wills  — Equity  jurisdiction — Intestacy. 

1.  Where  no  trust  is  created  by  the  will  neither  the  heir  nor  the  devisee,  who 

claims  only  a legal  title  in  the  estate,  will  be  permitted  to  come  into  a 
court  of  equity  for  the  purpose  of  obtaining  a judicial  construction  of  the 
provisions  of  the  will.  In  such  a case,  the  court  will  remit  the  parlies  to 
their  remedies  at  law. 

2.  A different  rule  from  that  above  outlined  prevails  whenever  a testamentary 

trust  is  involved.  Where  such  a trust  is  reposed  in  the  executors,  the  aid 
of  a court  of  equity  may  be  invoked  to  direct  the  management  or  execu- 
tion of  the  trust. 

3.  In  the  administration  of  estates,  courts  of  equity  will  never  interfere  with 

the  action  of  the  probate  courts  except  in  extraordinary  cases. 

4.  Where  a person  makes  a will,  it  will  be  presumed  that  he  intended  to  dis- 

pose of  his  entire  estate,  and  the  instrument  will  be  so  construed,  unless 
such  presumption  is  clearly  rebutted  by  its  provisions,  or  there  is  evidence 
to  the  contrary. 

5.  Such  a construction  will  be  accorded  to  the  instrument,  if  it  can  possibly 

be  done,  as  will  affect  a disposition  of  the  testator’s  entire  property,  and  tho 
court  will  always  endeavor  to  avoid  a partial  Intestacy. 

6.  Where  a testator  devises  to  three  of  his  children  property  as  tenants  in  com- 

mon, and  subsequently  revokes  the  devise  ns  to  one,  and  makes  no  dispo- 
sition whatever  of  the  share  revoked,  such  share  will  not  go  to  the  other 
two,  but  it  will  descend  as  provided  in  the  statute  of  descents  — in  other 
words,  it  is  regarded  as  intestate  property. 

Appeal  from  an  order  of  the  Appellate  Court  entered  at  a term 
held  in  and  for  the  second  district. 
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A.  M.  Beaupre  and  C.  I.  McNett,  for  appellants. 

Samuel  J.  Lumbard,  for  appellees  John  R Simons  and  Susanna 
Simons. 

J.  Ivor  Montgomery  and  P.  0.  Hawley , for  other  appellees. 

Craio,  J. — This  was  a bill  in  equity  brought  by  the  appellants, 
for  the  purpose,  as  claimed  in  the  argument,  of  obtaining  a con- 
struction of  the  will  of  Smith  G.  Minkler,  deceased,  and  also  to 
compel  a sale  of  the  lands  devised  by  the  will,  and  a division  of 
the  proceeds.  A hearing  was  had  on  the  bill  and  answer,  no  evi- 
dence having  been  introduced  except  the  will ; and,  on  the  hear- 
ing, the  court  entered  a decree  dismissing  the  bill.  On  appeal  to 
the  Appellate  Court,  the  decree  was  affirmed. 

It  appears  from  the  bill  and  answer  that  Smith  G.  Minkler  died 
testate  on  the  3d  day  of  June,  1895,  leaving  a widow,  Sarah  Ann 
Minkler,  and  three  children,  Thomas  E.  Minkler  (the  complain- 
ant), and  Susanna  Simons  and  Florence  C.  Andrews.  The  testa- 
tor, at  the  time  of  his  death,  owned  a farm  in  Kendall  county, 
consisting  of  191  acres.  The  first  clause  of  the  will  names  the 
executor.  In  the  second  clause  the  testator  devises  all  his  personal 
property  to  his  wife.  In  the  third  clause  the  testator  gives  his 
wife  the  income  of  his  real  estate  during  her  life,  and  following  the 
bequest  for  life  is  this  provision : “And,  after  her  death  the  same 
shall  go  to  and  be  divided  among  my  following  named  children, 
equally,  share  and  share  alike,  to  wit,  Susanna  Simons,  wife  of 
John  Simons,  Thomas  E.  Minkler  and  Florence  Minkler,  to  have 
and  to  hold  the  same  to  them  and  each  of  them,  their  heirs  and 
assigns  forever.”  The  fourth  clause  of  the  will  authorizes  the 
executor  to  sell  the  real  estate  before  the  death  of  the  wife,  if  she 
thinks  best,  and  contains  this  provision:  “And  in  case  my  real 
estate,  or  an}'  part  thereof,  shall  not  be  sold  before  the  death  of  my 
said  wife,  I do  hereby  confer  the  same  power  of  sale  upon  the  sur- 
viving executor,  or  administrator  with  the  will  annexed,  as  the 
case  may  be,  and  with  the  direction  that  he  shall,  as  soon  as  may 
be  consistent  with  the  interest  of  my  said  estate,  sell  all  my  re- 
maining real  estate,  and  divide  the  proceeds  of  such  sale,  after 
paying  expenses  thereof,  equally  between  my  said  children,  share 
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anil  share  alike,  taking  into  consideration  any  advancements  that 
may  have  been  made  to  them,  or  either  of  them,  as  aforesaid.’1 
The  testator,  after  the  execution  of  the  will,  added  a codicil  thereto, 
as  follows:  “Now,  therefore,  1 do  revoke  and  declare  null  and 
void  so  much  of  my  last  .will  and  testament,  and  the  conditions  of 
the  same,  as  relates  to  my  son,  Thomas  E.  Minkler.  It  is  now  my 
will  and  desire,  after  my  decease  and  final  settlement  of  my  estate, 
that  the  said  Thomas  E.  Minkler  shall  receive  (§1,200)  twelve 
hundred  dollars.’’  The  will  and  codicil  were  probated  in  the 
County  Court  of  Kendall  county  on  June  19,  1895.  The  widow 
died  November  7, 1895.  No  part  of  the  land  was  sold  in  her  life- 
time, and  no  part  of  the  land  has  been  sold  since  her  death.  The 
bill  prays  “that  said  John  R Simons,  administrator  with  the  will 
annexed  of  the  estate  of  Smith  G.  Minkler,  deceased,  may  be  de- 
creed by  the  court  to  sell  said  premises  in  the  manner  in  said  will 
provided,  within  a short  day  to  be  fixed  by  the  court,  and  divide 
the  proceeds  of  said  sale,  after  deducting  the  expense  thereof, 
among  the  parties  entitled  thereto,  viz.,  that  he  first  pay  to  com- 
plainant, Thomas  E.  Minkler,  the  sum  of  §1,200,  and  that  he  di- 
vide the  balance  as  follows,  viz.,  that  he  pay  to  complainant, 
Thomas  E.  Minkler,  one  ninth  part  thereof,  that  he  pay  to  said 
Florence  C.  Andrews  four  ninth  parts  thereof,  and  that  he  pay  to 
Susanna  Simons  four  ninth  parts  thereof." 

It  is  first  contended  that  legal  rights  only  are  involved,  and  a 
court  of  equity  had  no  jurisdiction  to  construe  the  wilL  We  think 
the  law  i3  well  settled  where  no  trust  is  created  neither  the  heir 
nor  the  devisee  who  claims  only  a legal  title  in  the  estate  will  be 
permitted  to  come  into  a court  of  equity  for  the  purpose  of  ob- 
taining a judicial  construction  of  the  provisions  of  the  will.  In 
other  words,  where  only  purely  legal  titles  are  involved,  and  no 
other  relief  is  asked,  equity  will  not  assume  jurisdiction  to  declare 
such  legal  titles,  but  will  remit  the  parties  to  their  remedies  at 
law,  as  declared  in  Strubher  v.  Belsey  (79  111.  308),  and  cases  there 
cited.  The  same  doctrine  is  declared  in  Whitman  v.  Fisher  (74 
111.  148).  Where,  however,  a trust  is  involved,  a different  rule 
prevails.  If  a trust  is  reposed  in  the  executors,  the  aid  of  a court 
of  equity  may  be  invoked  to  direct  the  management  or  execution 
of  the  trust  ( Whitman  v.  Fisher  [supra] ; 1 Redf.  Wills  438  ; 
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Bowers  v.  Smith,  10  Paige  193  : 3 Pom.  Eq.  Jur.  § 1156.)  Here, 
the  executors  were  clothed  with  power  to  sell  the  real  estate  be- 
longing to  the  testator  at  the  time  of  his  death,  and  upon  making 
sale,  distribute  the  proceeds  in  the  mode  pointed  out  in  the  will, 
different  from  the  disposition  provided  by  the  statute  of  descents. 
A trust  was  therefore  created,  and  any  one  included  in  the  dis- 
tribution of  the  trust  property  had  the  right  to  invoke  the  aid  of 
a court  of  equity  to  obtain  a construction  of  the  will,  and  enforce 
the  trust  as  provided  therein. 

It  is.  however,  sail  the  question  involved  is  one  purely  for  the 
County  Court,  where  letters  were  granted  to  settle  the  estate.  We 
recognize  the  doctrine,  to  its  fullest  extent  that  courts  of  equity 
will  not,  except  in  extraordinary  cases,  supersede  probate  courts 
in  the  administration  of  estates.  But  this  bill  was  not  filed  for 
the  purpose  of  having  a court  of  equity  assume  jurisdiction  over 
the  settlement  of  the  estate  of  Smith  G.  Minkler,  deceased,  and 
Crain  v.  Kennedy  (85  111.  340),  and  other  like  cases,  have  no  bear- 
ing on  this  case.  Here  was  a controversy  in  regard  to  the  con- 
struction of  a will  and  the  distribution  of  trust  funds  in  the  hands 
of  the  administrator  with  the  will  annexed,  and  a proper  disposi- 
tion of  the  case  will  not  take  the  estate  out  of  the  hands  of  the 
County  Court ; but  when  the  will  is  construed,  and  the  rights  of 
the  parties  determined,  the  settlement  of  the  estate  can  proceed  in 
the  County  Court 

We  now  come  to  the  main  question  in  the  controversy  between 
the  parties,  and  that  is  whether  the  testator,  by  his  will  and  codi- 
cil, disposed  of  all  of  his  estate,  or  only  a part  It  is  contended, 
on  the  one  hand,  that  the  testator  intended  to,  and  did,  dispose  of 
his  entire  estate;  while,  on  the  other  hand,  it  is  claimed  that  one- 
third  of  the  estate  was  not  disposed  of,  and  that  it  must  be  held 
to  be  intestate  property.  Where  a person  makes  a will,  it  will  be 
presumed  that  he  intended  to  dispose  of  his  entire  estate,  and  the 
instrument  will  be  so  construed  unless  such  presumption  is  clearly 
rebutted  by  its  provisions,  or  there  is  evidence  to  the  contrary. 
( Hayward  v.  Loper,  147  111.  41;  35  N.  E.  225.)  Indeed,  courts 
will  adopt  any  reasonable  construction  of  a will  consistent  with  its 
terms,  so  as  to  give  it  effect  to  dispose  of  the  testator’s  entire  prop- 
erty, rather  than  to  hold  an  intention  on  the  part  of  the  testator  to 
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die  testate  as  to  a portion  of  his  property,  and  intestate  as  to  an- 
other portioa  ( Scofield,  v.  Olcott,  120  III.  363;  11  N.  E.  351.)  The 
original  will  was  executed  on  the  25th  day  of  May,  1875,  and 
under  the  second  clause  all  the  personal  property  was  devised  to 
the  wife  of  the  testator.  As  there  was  no  change  made  in  this 
provision  by  the  codicil,  there  is  therefore  no  question  in  regard 
to  the  personal  property.  Under  the  original  will,  as  has  been 
seen,  the  real  estate,  after  the  death  of  the  wife,  was  to  be  sold, 
and  the  proceeds  divided  equally  among  the  three  children,  Su- 
sanna Simons,  Thomas  E.  Minkler,  and  Florence  Minkler,  share 
and  share  alike.  So  far,  therefore,  as  the  original  will  is  con- 
cerned, the  testator  left  no  intestate  property,  and  the  persons  to 
whom  the  property  was  devised,  and  the  manner  of  distribution, 
were  made  so  plain  by  the  will  that  there  was  no  room  for  con- 
troversy. The  testator,  however,  on  the  18th  day  of  May,  1892, 
added  a codicil  to  his  will,  in  which  he  revoked  the  will  in  so  far 
as  any  provision  had  been  made  for  his  son,  Thomas  E.  Minkler, 
and  in  the  codicil  provided  that,  after  the  testator’s  decease,  on  final 
settlement  of  his  estate,  Thomas  should  receive  $1,200.  The  codi- 
cil made  no  change  in  regard  to  the  one-third  of  the  property 
which  had  been  devised  to  Susanna  Simons,  nor  was  any  change 
made  in  regard  to  the  one-third  devised  to  Florence  Minkler,  but 
as  to  the  other  one-third  which  had  been  devised  to  Thomas  no 
disposition  was  made.  The  testator  merely  revoked  that  part  of 
the  will  in  which  the  one-third  was  given  to  Thomas,  but  made  no 
provision  whatever  where  that  one-third  should  go.  No  doubt, 
the  fact  that  the  testator  made  no  provision  for  the  disposition  of 
that  one-third  was  an  oversight  of  the  person  who  drafted  the 
codicil,  but  the  court  has  no  power  to  remedy  the  difficulty. 

The  question  then  to  be  determined  is,  what  becomes  of  the  one- 
third  devised  originally  to  the  testator’s  son,  Thomas?  The  will 
and  codicil  make  no  provision  whatever  for  its  distribution. 
Neither  the  will  nor  the  codicil  contains  a single  word  on  the  sub- 
ject There  is,  therefore,  nothing  to  warrant  a presumption  of  an 
intention  on  the  part  of  the  testator  to  make  a disposition  of  the 
revoked  share  of  the  estate,  except  as  to  the  sum  of  $1,200.  How- 
ever reluctant  courts  may  be  to  hold  that  a portion  of  the  prop- 
erty of  a testator  shall  be  regarded  as  intestate  property,  they  can- 
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not  do  otherwise  where,  ns  in  this  case,  there  is  nothing  to  show 
an  intention  on  the  part  of  the  testator  to  dispose  of  the  property. 
Where  a testator  devises  to  three  of  his  children  property  as 
tenants  in  common,  and  subsequently  revokes  the  devise  as  to 
one,  and  makes  no  disposition  wh  atever  of  the  share  revoked,  such 
share  will  not  go  to  the  other  two,  but  it  will  descend  as  provided 
in  the  statute  of  descents.  ( Ramsey  v.  Shelmerdine , L R 1 Eq. 
129 ; Cummings  v.  Bramhall,  120  Mass.  552  : Cresioell  v.  Cheslyn, 
2 Eden.  123  ; Mason’s  Ex'rs  v.  Trustees  of  M.  E.  Church,  27  N.  J. 
Eq.  47 ; Floyd  v.  Barker , 1 Paige  480.)  It  will  be  remembered 
that  the  testator,  in  the  codicil,  did  not  attempt  to  change  or 
modify,  in  any  manner  whatever,  the  bequests  made  to  the  two 
daughters,  Susanna  Simons  and  Florence  Minkler.  They  there- 
fore each  take  one-third  of  the  proceeds  of  the  real  estate  after  de- 
ducting the  expenses,  as  declared  in  the  fourth  clause  of  the  will. 
As  to  the  other  one-third,  $1,200  of  that  is  devised  to  Thomas  E. 
Minkler,  and  the  remainder,  whatever  it  may  be,  is  intestate 
property,  and  will  descend  to  the  three  children  of  the  testator, 
each  taking  one-third  thereof.  The  judgment  of  the  Appellate 
and  Circuit  Courts  will  be  reversed,  and  the  cause  will  be  re- 
manded to  the  Circuit  Court,  with  directions  to  enter  a decree  in 
conformity  to  the  views  herein  expressed. 

.Reversed  and  remanded. 


Herriot  vs.  Prime. 

{Court  of  Appeals  of  New  York,  January  IS,  1898;  155  N.  Y.  5;  49  N.  E. 

Rep.  142.] 

Will  construed — Provision  for  unborn  child — Termina- 
tion of  trust  with  power  of  sale — Vesting  of  estate 

A testator  who  died  in  1882  left  a will  dated  in  1878  In  which  he  appointed 
his  wife  and  sister,  A.  executrices,  and  gave  them  all  of  his  estate,  real 
and  personal,  in  trust  to  pay  the  wife  during  widowhood,  with  a power  to 
sell  and  execute  a deed  "jointly  nnd  not  singly."  The  second  clause  de. 
vised  and  bequeathed  the  remainder,  upon  the  death  or  marringe  of  his 
wife,  to  his  brother  and  sister.  The  testator  had  no  child  at  the  time  of 
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making  the  will,  and  it  contained  no  provision  for  after-born  children.  A 
codicil  executed  in  1879  amended  the  second  clause  of  the  will  by  provid- 
ing “ but  in  case  of  the  birth  of  a child  born  to  me  by  my  said  wife,  then 
this  my  last  will  and  testament  shall  remain  in  full  force  and  virtue  until 
the  said  child  shall  arrive  at  the  age  of  twenty-one  years,  then  and  in  such 
case,  I direct  that  in  case  ray  said  wife  shall  be  living  and  my  widow,  the 
said  property  to  be  divided  into  three  shares,  one  of  which  shall  be  given 
to  my  said  wife  and  the  other  two  equal  shares  to  be  given  to  my  said 
child,  and  in  case  of  the  death  of  my  said  wife  or  her  marriage  before  the 
said  child  shall  arrive  at  the  age  of  twenty-one  years,  then  the  whole  of 
said  property  to  go  to  my  said  child;  but  in  case  of  the  death  or  marriage 
of  roy  said  wife  before  my  child  shall  arrive  at  the  age  of  twenty-one  years 
and  the  said  child  shall  not  live  until  that  age,  but  shall  survive  his 
mother,  then,  and  in  that  case,  the  said  property  shall  be  divided  in  man- 
ner hereinbefore  specified  between  my  brother  and  two  sisters  or  their 
suvivor  or  survivors.”  A child  was  bom  five  months  after  the  execution 
of  the  codicil,  who  still  survives.  The  testator's  wife  survived  him,  but 
has  since  died.  The  testator's  sister,  A,  is  living  and  claims  that  the  trust 
and  power  of  sale  were  continued  by  the  codicil  until  the  child  shall  ar- 
rive at  majority,  and  that  as  surviving  executrix  and  trustee  she  can  ex- 
ecute the  power.  Held,  That  the  trust  and  power  of  sale  terminated  on 
the  death  of  the  testator's  widow,  and  that  the  estate  then  vested  in  the 
child,  subject  to  being  devested  in  case  of  death  before  becoming  twenty- 
one  years  of  age . 

Appeal  from  an  order  of  the  Supreme  Court  entered  at  a Gen- 
eral Term  held  in  and  for  the  second  department. 

Controversy  between  Ann  Matilda  Herriot,  as  sole  surviving 
executrix  and  trustee  under  the  will  of  Warren  Herriot,  plaintiff, 
and  Alanson  J.  Prime,  defendant.  Submitted  without  action. 
From  a judgment  for  defendant  (33  N.  Y.  Supp.  970),  plaintiff 
appeals.  Affirmed. 

David  B.  Ogden , for  appellant 

Ralph  E.  Prime , for  respondent 

Haight,  J. — The  plaintiff,  as  sole  surviving  executrix  and 
trustee  under  the  last  will  and  testament  of  Warren  Herriot  de- 
ceased, entered  into  a contract  with  the  defendant  to  convey  to  him 
a parcel  of  land,  of  which  the  testator  died  seized ; and  in  this 
submission  of  a controversy  the  court  is  asked  to  determine 
whether  the  plaintiff  has  lawful  power  to  convey  good  title  thereto. 
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"Warren  Herriot  was  a resident  of  Yonkers,  Westchester  county. 
He  died  on  the  6th  day  of  April,  1882,  leaving,  him  surviving,  bis 
widow,  Sarah  Louise  Matilda  Ilerriot,  and  one  child,  Ida  nerriot, 
who  was  born  on  the  10th  day  of  August,  1879.  He  left  a will 
dated  the  26th  day  of  June,  1878,  in  which  he  gave  all  of  his  real 
and  personal  estate  to  his  widow  and  sister  Ann  Matilda  Herriot, 
whom  he  appointed  executrices,  in  trust,  however,  to  pay  his  debts 
and  funeral  expenses,  and  then  “ to  pay  my  wife,  Sarah  Louise 
Matilda  nerriot,  the  net  income  or  profits  of  my  said  estate  so  long 
as  she  shall  remain  my  widow.  And  I do  hereby  give  to  my  said 
executors  and  trustees  full  and  complete  power  to  sell  and  dispose 
of  my  said  real  estate  at  such  time,  in  such  manner,  and  on  such 
terms  as  they  shall  jointly  consider  beneficial  and  for  the  interests 
of  my  said  estate,  with  full  power  to  convey  by  deed,  jointly  and 
not  singly,  as  I might  or  CQuld  do  if  living;  and,  in  case  of  such 
sale  of  the  whole  or  part  of  my  said  real  estate,  that  they  shall 
invest  safely  the  proceeds  of  such  sale,  and  the  interest  of  such 
money  shall  be  paid  to  my  said  wife,  Sarah  Louise  Matilda,  so  long 
as  she  shall  remain  my  widow."  By  the  second  clause  of  his 
will  he  devised  and  bequeathed  the  remainder  of  his  estate,  upon 
the  death  or  marriage  of  his  widow,  to  his  brother  and  sisters  On 
the  10th  day  of  March,  1879,  he  executed  a codicil  amending  the 
second  clause  of  his  will  by  providing:  ‘‘But,  in  case  of  the  birth 
of  a child  born  to  me  by  my  said  wife,  then  this,  my  last  will  and 
testament,  shall  remain  in  full  force  and  virtue  until  the  said  child 
shall  arrive  at  the  age  of  twenty-one  years.  Then,  in  such  case,  I 
direct  that  in  case  my  said  wife  shall  be  living,  nnd  my  widow, 
then  the  said  property  be  divided  in  three  equal  shares,  one  of 
which  shall  be  given  to  my  said  wife,  Sarah  Louise  Matilda,  and 
the  other  two  equal  shares  to  be  given  to  my  said  child;  and  in 
case  of  the  death  of  my  said  wife,  or  her  marriage,  before  the  said 
child  shall  arrive  at  the  age  of  twenty-one  years,  then  the  whole  of 
the  said  property  to  go  to  my  said  child;  but  in  case  of  the  death 
or  marriage  of  my  said  wife  before  my  child  shall  arrive  at  the 
said  age  of  twenty  one  years,  and  the  said  child  shall  not  live  until 
that  age,  but  shall  survive  his  mother,  then  and  in  that  case  the  said 
property  shall  be  divided  in  manner  hereinbefore  specified,  between 
my  brother  and  two  sisters,  or  their  survivor  or  survivors.”  The 
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•widow  of  the  testator  died  on  the  26th  day  of  October,  1889.  Her 
daughter,  Ida  Louise,  still  survives,  and  will  become  twenty  one 
years  of  age  on  the  10th  day  of  August,  1900. 

It  is  contended  on  behalf  of  the  appellant  that  the  provisions  of 
the  codicil  to  which  reference  has  been  made  were  inserted  in  con- 
templation of  the  birth  of  a child,  and  that  the  clause,  “ in  case  of 
the  birth  of  a child  born  to  me  by  my  said  wife,  then  this,  my  last 
will  and  testament  shall  remain  in  full  force  and  virtue  until  said 
child  shall  arrive  at  the  age  of  twenty-one  years,"  continued  the 
trust  until  the  child  should  arrive  at  its  majority.  We  recognize 
the  force  of  this  contention,  but  hesitate  about  adopting  such  a 
construction  of  the  provision.  Had  he  meant  to  continue  the  trust 
until  that  time,  he  should  have  said  so,  thus  removing  all  doubt 
upon  the  subject  Instead,  he  provides  that  his  last  will  and  tes- 
tament shall  remain  in  force  until  that  time.  What  he  means  by 
this  is  not  entirely  clear,  but  we  are  inclined  to  think  that  it  has 
reference  to  the  provisions  made  for  the  widow  and  for  the  brother 
and  sisters  in  case  the  child  should  not  arrive  at  the  age  of  twenty- 
one  years.  We  must  bear  in  mind  that  the  will,  as  originally  pre- 
pared, contained  no  provision  for  a child,  in  case  one  should  there- 
after be  born.  Upon  the  birth  of  such  a child,  and  the  death  of 
the  testator,  the  child  would  take  under  the  statute,  as  heir  at  law 
and  next  of  kin,  subject  to  the  widow’s  dower  in  the  real  estate 
and  her  share  in  the  personalty ; thus  virtually  annulling  the  pro- 
visions of  the  will.  (2  Rev.  St.  p.  65,  § 49,  as  atnenired  by  Laws 
1869,  ch.  22.)  Upon  the  testator's  becoming  aware  that  a child 
might  be  born,  he  executed  his  codicil ; first  providing  that  his 
will  should  remain  in  force  until  the  child  became  twenty-one 
years  of  age,  so  that,  in  case  the  child  did  not  survive  until  that 
time,  none  of  the  provisions  created  for  the  widow  and  for  the 
brother  and  sisters  should  in  any  manner  be  impaired  or  changed. 
If  we  are  correct  in  this  view,  then  the  provisions  of  the  will  are 
all  in  harmony  and  easily  understood.  Under  the  will,  the  trust 
created  was  to  continue  during  the  life  of  the  widow.  If  she  lived 
and  remained  his  widow  until  the  child  became  twenty-one  years 
of  age,  then,  under  the  codicil,  the  trust  terminated,  and  the  estate 
was  divided  into  three  parts,  one  of  which  was  devised  to  the 
widow,  and  the  other  two  to  the  child.  If  the  widow  died  before 
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the  child  arrived  at  the  age  of  twenty-one,  then  the  whole  estate 
was  given  to  the  child,  and  at  once  vested  in  it  If  the  widow  died 
before  the  child  arrived  of  age,  and  the  child  survived  the  mother, 
but  died  before  its  majority,  then  the  estate  went  to  the  brother 
and  sisters,  or  the  survivor  or  survivors  of  them.  As  we  have  seen, 
the  widow  died  in  1889,  when  the  child  was  ten  years  of  age.  If 
the  trust  then  terminated,  the  estate  vested  in  the  infant ; and  it 
became  entitled  to  the  income  therefrom,  subject,  however,  to  be 
defeated  in  case  of  its  death  before  arriving  at  the  age  of  twenty- 
one  years.  If  the  trust  continued  after  the  death  of  the  mother, 
and  until  the  infant  became  twenty-one,  then  we  have  an  existing 
trust  for  a period  of  eleven  years,  without  any  provision  disposing 
of  the  income  in  the  mean  time.  This  is  a serious  obstacle  in  the 
way  of  the  construction  contended  for  by  the  appellant  We  can- 
not believe  that  the  testator  intended  such  a result  We  therefore 
favor  the  view  that  the  estate  vested  in  the  child  upon  the  death 
of  the  mother,  subject  to  being  devested  in  case  of  her  death  be- 
fore becoming  twenty-one  years  of  age.  This  view  renders  it  unnec- 
essary to  consider  the  question  as  to  whether  one  trustee  may  exe- 
cute a deed  after  the  death  of  the  other  trustee.  The  judgment  of 
the  Appellate  Division  should  be  affirmed,  with  costa  All  concur. 

Judgment  affirmed. 


Note— RIGHTS  OF  POSTHUMOUS  CHILDREN  TO  THE  INHERIT- 
ANCE. 

In  the  case  under  review,  the  testator  by  the  timely  execution  of  a codicil 
forestalled  the  operation  of  the  law  by  making  due  provision  for  his  posthu- 
mous child.  From  a very  early  period,  in  our  testamentary  annals,  legislation 
has  sought  to  provide  for  those  instances,  by  no  means  infrequent,  where  a 
child  is  born  after  the  execution  of  the  will,  and  also  after  the  death  of  its  father. 
Any  such  legitimate  child  so  circumstanced,  will  inherit  as  if  bom  before  the 
parent's  death,  and  a will  which  does  not  provide  for  it  is  regarded  as  revoked 
pro  tanto.  (See  generally  4 Kent  Com.  412,  521-525;  1 Bl.  Com.  130;  25  Ga. 
549.) 

As  a broad  generalization  we  may  say,  that  our  Federal  states  have  univer- 
sally followed  the  English  rule  as  to  descent  and  distribution  in  so  far  as  that 
rule  concerns  the  rights  of  after-born  or  posthumous  children.  The  statutory 
law  of  the  following  states  will  be  found  declaratory  of  the  law  as  stated:  Maine, 
New  Hampshire,  Vermont,  Massachusetts,  Rhode  Island,  Connecticut,  New 
Jersey,  New  York,  Pennsylvania,  Delaware,  Maryland,  North  and  South  Caro- 
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lina,  Virginia,  Kentucky,  Tennessee,  Missouri,  Illinois,  Indiana,  Ohio,  Colo- 
rado, Kansas  and  all  of  the  states  on  the  Pacific  slope. 

It  has  been  said  that  even  under  common  law  regulations  and  entirely  inde- 
pendent of  expressed  statutory  enactment,  a posthumous  child  unprovided  for 
by  the  will  of  its  parents  may  assert  its  share  to  the  inheritance.  (Pearson  v. 
Carlton,  18  S.  C.  47.)  Anil  there  is  a formidable  array  of  authority  in  support 
of  the  proposition  that  a revocation  is  effected  of  the  parent’s  will  whenever  a 
child  is  born  to  them  after  the  execution  of  the  will  that  makes  no  provision 
for  the  child  so  born.  (Hart  v.  Hart,  70  Ga.  764;  Hughes  v.  Hughes,  37  Ind. 
183;  Alden  v.  Johnson,  63  Iowa  124;  Ash  v.  Ash,  9 Ohio  St,  383;  Negus  v. 
Negus.  46  Iowa  487;  Bloomer  v.  Bloomer,  2 Bradf.  [N.  Y.  Surr.];  Morse  v. 
Morse,  42  Ind.  395.) 

In  all  instances,  however,  the  birth  must  occur  within  a possible  time  after 
the  father’s  death.  In  1 Beck’s  Med.  Jour.  449,  the  ordinary  term  of  gestation 
is  said  to  be  ten  lunar  months,  or  forty  weeks,  equal  to  nine  calendar  months 
and  a week.  In  C'hitty’s  Med.  Jour.  409,  it  is  said  to  be  thirty-nine  weeks  and 
one  day,  or  nine  calendar  months.  This  alone  is  sufficient  to  show  that  there 
Is  no  exact  and  uniform  period.  In  fact,  although  the  ordinary  period  Is  about 
nine  calendar  months,  it  may  fall  short  two  months,  and  It  may  overrun  nearly 
one  month,  as  agreed  by  both  these  authors. 

An  epigrammatic  expression  of  the  rule  will  be  found  in  the  New  York  Real 
Property  Law  which  took  effect  Oct.  1,  1896.  Section  292  of  that  celebrated 
act  is  in  the  following  language.  " A descendant  or  a relative  of  the  Intestate 
begotteu  before  his  death,  but  born  thereafter,  shall  inherit  in  the  same  manner 
as  if  he  had  been  born  in  the  lifetime  of  the  intestate  and  had  survived  him." 

This  subject  was  very  elaborately  considered  by  a very  laborious  and  pains- 
taking judge,  of  considerable  eminence,  in  the  case  of  Bloomer  v.  Bloomer, 
where  the  learned  judge  says:  “We  find  the  ecclesiastical  courts  very  early 
adopted  the  rule,  that  marriage  and  the  birth  of  a child  revoked  a will  of  per- 
sonalty, aud  the  same  principle  was  ultimately,  but  not  without  a struggle, 
applied  to  devises  of  real  estate.  Finally,  it  was  held,  that  it  was  not  necessary 
that  a subsequent  marriage  and  birth  of  a child  should  both  concur,  but  that 
the  birth  of  a child  alone,  In  connection  with  other  circumstances,  might  be 
sufficient  to  raise  an  implied  revocation. 

“ There  is  so  much  sound  wisdom  and  natural  equity  in  this  conclusion,  that 
it  has  been  received  very  generally,  and,  with  various  modifications,  been  adopted 
in  the  statutes  of  nearly  all  the  states,  either  to  the  extent  of  revoking  the 
will  entirely,  or  pro  tanto,  so  as  to  let  In  the  children  born  after  the  will  was 
made.” 

The  California  statute  is  equally  terse  and  unequivocal.  Section  698  of  the 
Civil  Code  provides  that  whenever  a future  interest  is  limited  to  successors, 
heirs,  issue,  or  children,  “ posthumous  children  are  entitled  to  take  in  the  same 
manner  as  if  living  at  the  death  of  their  parent.” 

Mr.  Charles  T.  Boone,  in  his  well  known  manual  on  the  Law  of  Real  Prop- 
erty. admirably  condenses  the  entire  discussion  in  section  268  by  using  the 
following  language : “Posthumous  children  inherit  in  all  cases,  and  in  the  same 
manner,  as  if  they  had  been  born  in  the  lifetime  of  the  father,  and  had  sur- 
Vol.  III-23 
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vlved  him.”  (Den.  v.  Flora,  8 Ircd.  374;  4 Kent  Com.  412;  Doc  v.  Clark,  2 Black. 
11.  299;  and  see  Botsford  v.  O'Connor,  57  111.  72.)  For  the  purpose  of  lieir- 
sklp  a child  in  ventre  ea  mere  is  considered  as  absolutely  born.  (Hall  v.  Han- 
cock, 15  Pick.  255;  20  Am.  Dec.  598;  Harper  v.  Archer,  4 Smedes  & M.  99; 
Marsellis  v.  Tlmlhelmer,  2 Paige  35  [21  Am.  Dec.  60];  Long  v.  Blackall,  7 Term 
Rep.  100;  Thellusson  v.  Woodford,  4 Ves.  322;  and  see  Foster  v.  Cook,  3 Bro. 
C.  C.  317.)  Where  a child  is  delivered  by  the  Cnisarcan  operation  after  its 
mother's  death,  the  father  is  not  entitled  to  take  by  courtesy.  (Marsellis  ▼. 
Thulheimer,  2 Paige  35;  21  Am.  Dec.  60:  Matter  of  Winnc,  1 Lans.  513.) 


Edson  vs.  Parsons  et  al. 

[Court  of  Appeals  of  New  York,  April  19,  1898;  156  N.  Y.  687;  50  N.  E.  Rep. 

265.] 

Appeal — Question  of  law — Undisputed  facts  — Mutual 
wills— Evidence — Former  judgment. 

1.  A pure  question  of  law  is  not  presented  by  the  determination,  affirmed  at 

the  General  Term,  that  there  was  not  a mutual  agreement  to  execute  mu- 
tual wills,  although  the  facts  were  not  disputed,  where  the  evidence  as  to 
the  making  of  any  agreement  was  not  direct,  but  consisted  in  the  facts  re- 
lating to  the  execution  of  the  wills  and  to  the  lives  and  habits  of  the  testa- 
trices and  their  relations  to  the  property,  and  the  facts  were  not  of  such 
a character  as  to  compel  the  inference  of  an  agreement. 

2.  A mutual  agreement  to  execute  mutual  wills  is  not  shown  by  the  fact  that 

persons  make  similar  wills  with  cross-provisions  in  favor  of  the  survivor. 
8.  To  establish  an  agreement  for  mutual  wills  and  defeat  the  right  to  revoke  a 
will,  there  must  be  full  and  satisfactory  proof  of  the  agreement,  which 
cannot  be  supplied  by  presumptions. 

4.  A residuary  legatee  in  mutual  wills  made  under  a contract  between  the  tes- 

tators has  a standing  in  equity  to  enforce  the  contract  against  the  legatees 
and  legal  representatives  of  the  testator  who  survived  the  other  and  then 
made  another  will. 

5.  A judgment  establishing  a secret  trust  under  a will  in  evasion  of  a statute, 

and  thereby  giving  plaintiff  an  additional  share  of  the  estate,  is  not  a liar 
to  another  action  by  such  plaintiff  to  subject  the  estate  in  the  hands  of  the 
executors  to  the  provisions  of  a former  will  executed  under  a contract  as  a 
mutual  will. 

Appeal  from  a judgment  of  the  late  General  Term  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  July  2,  1895, 
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affirming  a judgment  in  favor  of  defendants  entered  upon  a decis- 
ion of  the  court  dismissing  the  complaint  upon  the  merits  on  trial 
at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Joseph  II.  Choate  and  Treadwell  Cleveland , for  appellants. 

James  C.  Carter , David  B.  Ogden , Edward  M,  Shepard,  Julien 
T.  Davies,  Herbert  Barry,  R.  E.  Doherty  and  Horace  L.  Bronson,  for 
respondents. 

Gray,  J. — The  plaintiff's  testator  brought  this  action  for  the 
purpose  of  obtaining  a judgment  which  should  declare  a will 
made  by  Mary  A.  Edson,  deceased,  in  August,  1884,  to  be  valid 
and  binding  upon  her  estate,  and  upon  the  defendants  Parsons  and 
others,  who  were  named  as  executors  and  legatees  in  a will  exe- 
cuted by  her  subsequently,  in  May,  1890.  The  plaintiff  therein 
having  died  after  the  commencement  of  the  action,  the  same  was 
revived  in  the  name  of  the  present  plaintiff,  as  his  executrix.  The 
theory  of  the  action,  as  shown  in  the  complaint,  was  that  the  will, 
whose  provisions  are  sought  to  be  made  binding  upon  Mary  Ed- 
son’s  estate,  had  been  made  in  pursuance  of  a contract  between 
her  and  her  sister,  Susan,  who  predeceased  her,  whereby  each  had 
agreed  with  the  other  to  make  and  execute  her  will,  and  to  dispose 
thereby  of  her  estate  in  a certain  manner.  In  that  disposition 
the  survivor  was  to  take  absolutely  three-fourths  of  the  estate  of 
the  one  first  dying,  and  also  the  remainder  of  the  other  fourth, 
after  exhausting  certain  bequests,  and  was  then  to  dispose  of  the 
estate  of  which  she  should  die  seized  and  possessed  in  such 
manner  as  that  all  which  remained  after  various  provisions  for 
gifts  to  legatees  named  should  go  to  their  only  brother,  this 
plaintiff's  testator,  as  the  residuary  legatee.  The  complaint 
rests  upon  the  basis  that  the  two  sisters  had  agreed  to  make 
mutual  and  reciprocal  wills,  wherein  their  brother  was  to  be  the 
ultimate  residuary  legatee,  that  that  agreement  was  carried  out  by 
the  simultaneous  execution  of  similar  wills,  and  that  after  the 
execution  of  these  mutual  wills,  intended  to  remain  as  final  testa- 
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mentary  dispositions,  Mary,  surviving  Susan,  had  executed  her 
other  will,  in  May,  1890,  revoking  her  previous  will,  and  giving 
to  trustees,  for  her  brother’s  use  during  his  life,  only  one  third  of 
her  residuary  estate.  The  alleged  mutual  wills,  and  the  later  will 
of  Mary  Edson,  are  attached  to  the  complaint,  and  made  parts 
of  it 

It  was  not  claimed  by  the  appellant  that  there  was  any  formally 
expressed  contract  between  the  sisters,  or  that  such  a contract  for 
the  making  of  mutual  wills  is  evidenced,  except  by  the  wills  them- 
selves, and  by  some  facts  relating  to  and  illustrating  their  making 
and  execution,  and  the  strong  attachment  which  united  the  sisters 
to  their  brother.  It  was  shown,  through  their  diaries  kept  at  the 
time,  that  the  two  sisters,  who  were  maiden  ladies  of  the  age  of 
sixty  years  and  upwards,  for  some  time  were  engaged  together  in 
planning  their  testamentary  dispositions,  and  in  consulting  with 
their  counsel,  Mr.  Parsons,  with  respect  to  them.  The  wills,  when 
drawn,  were  executed  on  the  same  day,  in  the  presence  of  the  same 
witnesses,  and  were  then  placed  in  a box  in  the  safe  deposit  com- 
pany. They  were  alike  in  their  scheme  Each  first  gave  to  the 
other  her  undivided  half  of  the  residence  in  New  York  city,  and 
of  certain  lands  in  Orange  county,  and  made  certain  bequests  to 
her  brother  and  to  other  persons  She  then  gave  three-fourths  of 
all  of  the  rest  of  her  estate  to  her  sister,  absolutely.  From  the  re- 
maining fourth  of  her  residuary  estate  she  gave  to  and  among  her 
brother,  the  members  of  his  family,  and  other  persons,  and  various 
religious,  charitable,  and  benevolent  societies  and  institutions, 
pecuniary  legacies;  and  the  remainder  to  her  sister,  absolutely. 
She  provides  then  for  the  event  of  her  survival  of  her  sister,  or  of 
her  sister  dying  after  her,  but  before  proof  of  the  will,  and  make3 
numerous  gifts  of  real  and  personal  property,  specific  and  general, 
to  and  among  certain  persons,  and  certain  religious,  charitable  and 
educational  societies  and  institutions.  By  the  final  clause,  if  she 
shall  survive  her  sister,  or  if  her  sister  shall  die  after  her,  but  be- 
fore proof  of  the  will,  she  gives  all  the  rest,  residue,  and  remainder 
of  her  estate  to  her  brother,  absolutely.  After  the  making  of  these 
wills  by  the  sisters,  and  after  the  death  of  Susan  Edson,  in  the  fol- 
lowing year,  and  the  admission  of  her  will  to  probate,  Mary  Edson, 
in  May,  1890,  and  some  twenty-seven  days  before  she  died,  exe- 
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cuted  a will,  of  which  she  appointed  the  defendants  Parsons,  Bar- 
tow, and  Fairchild,  the  executors.  By  it  she  gave  one-third  of  all 
the  residue  of  her  estate  toiler  executors  in  trust  to  apply  the  rents 
and  income  thereof  to  the  use  of  her  brother  during  his  life,  with 
a power  to  hitn  of  appointment  by  will,  and,  in  default  of  appoint- 
ment, to  his  issue.  She  made  devises  and  specific  bequests,  and 
from  the  residue  of  her  estate  she  made  pecuniary  gifts  to  various 
persons  and  societies.  What  then  should  remain,  she  gave  to  her 
executors,  to  be  divided  among  such  incorporated  religious,  benevo- 
lent, and  charitable  societies  of  the  city  of  New  York,  as  they 
might  appoint,  with  the  approval  of  her  friend  the  Rev.  Dr.  Hun- 
tington. She  provided  for  the  case  of  the  lapsing  or  failure  of 
legacies  by  giving  the  amount  thereof  absolutely  to  the  persons 
named  as  her  executors ; expressing  herself  as  satisfied  that  they 
would  follow  what  they  believed  to  be  her  wishes,  and  imposing 
upon  them  no  condition,  but  leaving  the  same  to  them  personally, 
and  without  any  limitations  or  restriction.  Subsequently  she  exe- 
cuted three  codicils,  adding  to  or  changing  her  previous  testamen- 
tary gift,  which  call  for  no  particular  reference. 

The  facts  brought  out  upon  the  trial  showed  that  these  two 
elderly  ladies  had  received,  each,  an  estate  of  some  $600,000  in 
value  from  a deceased  brother,  Tracy  Edson,  who  had  died  in 
1881,  and  who  by  his  will  had  divided  his  property  equally  among 
his  sisters  and  his  brother  Marmont.  A strong  attachment  sub- 
sisted between  the  brothers  and  sisters  during  their  lives.  Tracy 
was  a single  man,  and  lived  with  his  sisters;  but  Marmont,  who 
was  married,  resided  with  his  family  in  Brooklyn.  After  Tracy's 
-death,  Mary  and  Susan  continued  to  reside  together  in  the  same 
house,  united  by  ties  of  the  strongest  affection,  and  leading  lives 
of  singular  uniformity  of  thought  and  action.  It  might  be  said 
that  their  lives  ran  in  one  groove,  and  judging  from  extracts  from 
their  diaries  put  in  evidence,  were  so  blended  that  they  seem  to 
experience  the  same  emotions,  to  view  occurrences  with  the  same 
eyes,  and  to  be  moved  to  the  performance  of  common  acta  Thus 
it  was  that  they  spoke  of  and  planned  their  testamentary  disposi- 
tions together,  together  visited  their  lawyer,  and  ultimately  exe- 
cuted on  the  same  day,  before  him  and  the  same  witnesses,  wills 
having  similar  schemes  for  the  distribution  of  their  estates  after 
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death  should  separate  them.  There  can  be  no  doubt  but  that 
their  wills  evidence  a conclusion  which  was  reached  by  them  after 
discussion  and  deliberation  as  to  the  most  advisable  plan  for  the 
disposition  of  their  property;  and  we  may  fairly  infer  from  the 
evidence  that  it  was  prompted  by  a desire,  after  making  many 
charitable  and  benevolent  gifts,  to  keep  the  surplus  in  the  family, 
by  giving  it  to  their  brother  Marmont.  They  were  plainly  not 
ordinary  wills,  for  each  testatrix  undertook  to  make  a testamen- 
tary disposition  contingent  upon  the  survivorship  of  the  other; 
and  it  is  in  that  feature  that,  in  truth,  the  contention  of  the  appel- 
lant finds  its  support  That  is,  that  there  was  a mutual  represen- 
tation that,  in  consideration  of  these  identical  and  cross  provisions 
in  the  two  wills,  the  survivor  would  adhere  to  and  carry  out  the 
provisions  of  her  will, — a representation  upon  which,  when  one  of 
them  should  die,  it  should  be  presumed  that  she  had  placed  re- 
liance, and  because  of  which,  therefore,  a court  of  equity  would 
see  to  it  that  the  testamentary  provision  made  should  not  fail, 
through  a diversion  of  the  residuary  estate  into  other  hands  by  a 
subsequent  will. 

But,  as  it  seems  to  me,  an  insurmountable  difficulty,  assuming  that 
the  contention  might  dispose  our  minds  favorably  to  its  reception, 
limits  the  province  of  our  review.  A pivotal  question  of  fact  was 
presented  in  the  trial  court  and  was  there  disposed  of  adversely  to 
the  plaintiff.  The  position  taken  by  the  plaintiff  was  that  Mary 
and  Susan  Edson  had  entered  into  a mutual  agreement  to  execute 
mutual  willa  The  distinct  and  controlling  issue  in  the  case  was 
there,  and  the  trial  court  found,  upon  the  evidence,  that  the 
plaintiff  had  failed  to  prove  that  the  wills  were  made  pursuant  to 
any  agreement,  or  that  they  were  mutual  wills,  and  therefore  dis- 
missed the  complaint  upon  the  merits ; holding  that  the  property 
of  Mary  was  not  charged  with  any  trust  or  duty,  and  at  her  death 
passed  under  her  subsequent  will,  absolutely,  or  as  qualified  bv 
any  trust  provision  therein.  The  judgment  of  the  trial  court,  so 
reached,  has  been  affirmed  at  the  General  Term.  What,  then,  is 
the  province  of  this  court,  except  to  sec  if  there  was  any  evidence 
to  sustain  the  conclusions  reached  by  the  court  below  ? That 
much  we  are  called  upon  to  do,  as  the  appeal  is  from  the  former 
General  Term,  and  before  the  amendments  made  in  procedure.  Of 
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course,  whether  there  was  a question  of  fact  is  a question  of  law, 
to  be  answered  according  to  the  character  of  the  evidence.  If  it 
showed  a conflict,  or,  tiie  facts  being  uncontradicted,  if  it  was  open 
to  conflicting  inferences,  in  either  case  there  would  be  presented 
a question  of  fact  for  determination ; and,  when  that  determina- 
tion has  been  affirmed  at  the  General  Term,  this  court  would  be 
without  jurisdiction  to  review  it  Now,  it  was  essential  for  the 
plaintiff  to  make  out  by  clear  proof  that  the  two  sisters  had  made 
the  agreement  under  which  he  asserted  his  rights  to  equitable 
relief;  for  otherwise,  as  will  be  noticed  hereafter,  he  would  be  in 
no  position  to  claim  that  Mary's  legatees  and  legal  representatives 
under  her  subsequent  will  were  bound,  in  a trust  capacity,  to  apply 
the  property  received  by  them  to  the  purposes  of  that  original 
agreement.  The  argument  of  the  appellant  is  not  that  Mary,  by 
such  an  agreement,  had  incapacitated  herself  from  making  another 
will,  but  that  her  estate  and  her  legal  representatives  were  bound 
by  an  antecedent  obligation  assumed  by  her,  namely,  a contract 
entered  into  with  her  sister,  Susan,  to  the  effect  that,  in  considera- 
tion of  each  leaving  by  will  to  the  other  all  of  her  property 
remaining  after  the  deduction  of  certain  gifts,  the  one  surviving 
would  make  the  brother  Marmont  the  residuary  legatee  of  what 
she  should  be  possessed  of  at  her  death.  The  evidence  given 
upon  the  trial  was  of  facts  which  were  not  disputed.  It  was 
wholly  offered  by  the  plaintiff,  and  the  defendants  rested  upon  it, 
without  deeming  it  necessary  to  offer  any  on  their  part.  It  was 
not  direct  as  to  the  making  of  any  agreement,  but  consisted  in  the 
facts  relating  to  the  execution  of  the  wills,  and  to  the  lives  and 
habits  of  the  testatrices,  and  their  relations  to  the  property.  But 
these  apparent  and  admitted  facts  cannot  be  said  to  be  such  as 
presented  a pure  question  of  law,  for  they  left  it  to  inference 
whether  any  such  contract  had  been  made  by  the  two  sisters.  The 
trial  court  might  infer  from  the  evidence  that  the  wills  were  made 
in  pursuance  of,  and  evidenced,  with  the  surrounding  circumstan- 
ces, such  a contract;  or  it  might,  as  it  did,  infer  that  the  simultane- 
ous execution  of  similar  wills  was  a coincidence,  or,  more  correctly 
speaking,  was  merely  an  act  in  these  sisters' lives,  without  stronger 
significance  than  to  illustrate  how  closely  bound  up  they  were  in 
common  habits  of  thought  and  of  conduct  Conflicting  inferences 
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were  furnished  by  the  proofs  upon  the  trial  as  to  the  fact  in  issue 
of  any  agreement,  which  were  to  be  decided  bv  the  trial  court  I 
know  of  no  absolute  rule  of  law  which  impresses  upon  wills,  simi- 
lar in  their  cross  provisions,  that  mutual  character,  by  force  of 
which  the  survivor’s  estate  comes  under  a trust  obligation.  I un- 
derstand that  something  more  is  needed  to  warrant  equitable  inter- 
vention, and,  in  the  absence  of  an  express  agreement,  that  it  must 
be  found  in  circumstances  which  so  surround  the  transaction  as 
imperatively  to  compel  the  conclusion  that  the  parties  intended 
and  undertook  to  bind  themselves  and  their  estates  irrevocably  in 
the  event  of  the  prior  death  of  one. 

The  appellant  is  compelled  to  take  the  position  that,  her  facts 
not  having  been  disputed,  the  question  became  one  of  law,  which 
threw  open  the  door  for  a review  by  this  court  of  the  case  as  sub- 
mitted to  the  trial  court  If  the  question  turned  only  upon  the 
legal  construction  of  the  instruments,  that  might  be  so,  but  it 
was  far  from  that  They  constituted,  by  their  terms,  no  mu- 
tual contract,  however  reciprocal  their  provisions  might  appear. 
Whether  they  were  reciprocally  binding  depended  upon  the  ex- 
istence of  an  agreement  or  a clear  understanding  to  that  effect,  and 
that  was,  of  necessity,  left  to  inference  from  all  the  facts  which  the 
plaintiff  could  collate.  There  entered  into  the  consideration  of 
the  question  the  probability  or  improbability  of  so  mutual  and  far- 
reaching  a contract  having  been  made  between  these  sisters.  Their 
closeness  of  union  and  mutual  affection  would  seem  to  negative 
the  idea  that  each  proposed  to  give  to  the  other  upon  condition, 
and  to  restrict  the  future  disposition  by  the  survivor  of  her  estate, 
in  all  the  contingencies  which  might  affect  her  in  her  future 
relations  to  the  world  about  her,  and  even  to  the  brother,  who  was 
proposed  as  the  residuary  legatee  of  the  survivor.  These  were 
considerations  which  would  contribute  to  the  doubt  upon  the  cor- 
rectness of  the  plaintiff’s  contention.  It  became  the  delicate  and 
responsible  task  of  the  trial  judge  to  make  that  inference  from  the 
facts,  which  he  believed,  upon  carefully  weighing  them,  that  they, 
on  the  whole,  supported.  They  did  not  compel,  in  my  opinion,  a 
different  conclusion  than  that  reached.  The  burden  upon  the 
plaintiff  was  not  shifted  by  merely  giving  evidence  which  was  sus- 
ceptible of  different  inferences.  She  had  made  no  conclusive  case 
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until  she  had  given  such  proofs  as  permitted  but  the  one  inference 
of  an  agreement.  Until  then,  the  possibility  of  there  having  been 
no  agreement  whatever  was  not  excluded.  I think  we  are  bound 
to  hold  that  the  facts  were  such  as  to  support  the  finding  of  the 
trial  court,  that  no  agreement  was  proved,  and  that  it  is  impossible 
for  us  to  say  that  there  was  but  a question  of  law,  upon  the  un- 
disputed evidence,  open  to  our  review  upon  the  original  consider- 
ations. 

It  will  be  observed  that  the  argument  for  the  appellant  rather,  in 
some  phases,  assumes  the  fact  that  these  were  mutual  wills,  in  the 
legal  acceptation  of  the  term,  and  hence  concludes  that,  upon  the 
death  of  Susan,  Mary’s  estate  became  bound  by  her  acceptance  of 
the  provisions  of  Susan’s  will,  and  that  her  legatees  and  legal  rep- 
resentatives under  the  subsequent  will  were  charged  with  a trust  to 
apply  the  property  passing  to  them  as  provided  in  the  mutual  will. 
The  assumption  of  this  fact  rests,  and  indeed  must  rest,  upon  an 
inference  drawn  from  the  language  of  the  wills,  and  the  circum- 
stances disclosed  by  the  evidence.  I fully  concede  that  there  is  no 
reason  in  law,  nor  any  public  policy,  which  stands  in  the  way  of 
parties  agreeing  between  themselves  to  execute  mutual  and  re- 
ciprocal wills,  which,  though  remaining  revocable  upon  notice 
being  given  by  either  of  an  intention  to  revoke,  become  upon  the 
death  of  one,  fixed  obligations,  of  which  equity  will  assume  the 
enforcement,  if  attempted  to  be  impaired  by  subsequent  testa- 
mentary provisions  on  the  part  of  the  survivor.  The  proposition 
is  one  which  may  be  regarded  as  having  been  accepted  generally. 
(1  Jarm.  Wills  *27  ; 2 Story  Eq.  Jur.  § 785;  Scbouler,  Wills,  § 
454;  Lord  Walpole's  Case , 3 Ves.  402.)  A court  of  equity  would, 
in  such  an  event,  proceed  upon  the  ground  that  the  survivor  was 
bound,  not  merely  in  honor,  but  by  his  agreement,  and  by  the  ac- 
ceptance of  the  benefit  which  that  agreement  procured  for  him.  In 
such  a case,  obviously,  no  remedy  at  law  would  be  adequate  to  the 
party  in  whose  interest,  and  for  whose  ultimate  advantage,  the 
testamentary  agreement  had  been  entered  into.  Therefore  equity 
would  perform  its  high  function  of  supplying  the  relief  which  the 
rules  of  law  are  not  sufficiently  elastic  to  comprehend,  and,  recog- 
nizing the  obligation  which  in  conscience  and  in  honor  rested  upon 
the  surviving  party,  would  decree  a specific  performance  of  the 
Von.  Ill— 24 
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testamentary  agreement,  by  compelling  those  persons  into  whose 
possession  the  property  affected  may  have  come  to  account  for  and 
to  deliver  it  over  to  the  complainant,  for  being  impressed  with  a 
trust  in  his  favor.  But  equally  would  it  be  the  duty  of  a court  of 
equity  to  refuse  that  relief  where  the  agreement  sought  to  be  given 
effect  was  not  certain  and  definite.  Clearly  it  should  hesitate 
to  assume  the  grave  responsibility  of  implying  an  agreement, 
whose  existence  depends  upon  circumstances  inconclusive  in  their 
nature,  and  permitting  an  inference  either  way.  It  is  not  essential 
to  the  intervention  of  equity,  in  order  to  prevent  the  accomplish- 
ment of  fraud,  that  an  agreement  should  be  established  by  direct 
evidence  It  may  be  established  from  such  facts  and  circum- 
stances as  will  raise  an  implication  that  it  was  made,  and  may 
have  reinforcement  from  the  evidence  of  the  conduct  of  the  par- 
ties, at  the  time  and  subsequently.  But,  concerning  as  it  does  the 
statutory  rights  of  a person  to  dispose  of  his  property  after  his 
death  by  a last  will,  the  court  should  refuse  to  interfere  unless  the 
agreement  depended  upon  for  the  award  of  the  relief  demanded 
has  been  clearly  and  definitely  established.  The  law  permits  a 
person  to  dispose  of  his  property  at  his  pleasure.  lie  may  make 
a valid  agreement,  binding  himself  to  make  a particular  testa- 
mentary disposition  of  his  property,  if  it  be  a reasonable  one,  and 
he  may  validly  renounce  the  power  to  revoke  his  will,  in  the 
absence  of  fraud  or  deceit  Equity  will  enforce  such  an  agree- 
ment, when  well  and  fairly  founded,  and  will  not  suffer  him  to 
defraud  and  to  defeat  his  obligation  by  another  will.  But  the 
court  must  have  full  and  satisfactory  proof  of  the  agreement 
(Johnson  v.  Hubbell,  10  N.  J.  Eq.  332.)  Yr.  Justice  Barrett,  in 
Gall  v.  Gall  (19  N.  Y.  Supp.  332),  well  and  pertinently  remarked, 
in  connection  with  the  importance  of  maintaining  the  statute  of 
wills  in  its  integrity,  that  it  was  certain  “that  in  this  class  of  cases 
the  ordinary  rules  which  govern  in  actions  to  compel  the  specific 
performance  of  contracts,  and  which  furnish  reasonable  safeguards 
against  fraud,  should  be  rigidly  .applied.  These  rules  require  the 
contract  to  be  certain  and  definite  in  all  its  parts ; that  it  be 
mutual,  and  founded  upon  an  adequate  consideration  ; and  that  it 
be  established  by  the  clearest  and  most  convincing  evidence.” 
The  contract  there  in  question  related  to  a devise  to  be  made  of 
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the  testator’s  property  in  a specific  way,  and  not  to  the  making  of 
mutual  wills  ; but  I think  the  learned  justice’s  summing  up  of  the 
principles  which  should  guide  the  court  in  that  class  of  cases  applies 
with  equal  force  to  the  cases  where  it  is  sought  to  establish  the 
making  of  mutual  wills.  A general  maxim  which  equity  recog- 
nizes is  that  a testator's  will  is  ambulatory  until  his  death.  It  is  a 
disposition  of  property  which  neither  can  nor  is  supposed  to  take 
effect  until  after  death.  I think  it  needs  no  further  argument  to 
show  that  to  attribute  to  a will  the  quality  of  irrevocability 
demands  the  most  indisputable  evidence  of  the  agreement  which 
is  relied  upon  to  change  its  ambulatory  nature,  and  that  presump- 
tions will  not,  and  should  not,  take  the  place  of  proof 

But  the  contention  of  the  appellant  goes  so  far  as  to  claim  that 
the  wills,  on  their  face,  show  an  agreement;  and  judicial  support 
is  sought  for  it  in  Lord  Camden’s  judgment  in  Du/our  v.  Pereira 
(1  Dickens  419),  which  is  the  subject  of  extended  and  learned 
comment  by  Mr.  Ilargrnve  in  his  Juridical  Arguments.  (Vol- 
ume 2,  p.  277.)  In  that  case,  however,  the  will  was  an  instru- 
ment which  was  jointly  executed  by  husband  and  wife;  and,  while 
not  a conclusive,  it  was  a very  material,  circumstance  to  be  consid- 
ered. In  the  case  of  Lord  Walpole  v.  Lord  Orford,  which  in- 
volved the  question  of  whether  there  had  been  mutual  wills  made, 
which  reciprocally  bound  Horace  Lord  Walpole  and  his  great- 
nephew,  George  Lord  Orford,  as  testators,  and  their  estates,  in  the 
testamentary  disposition  then  made,  Lord  Chancellor  Lough- 
EOROUGH  had  occasion  to  refer  to  and  to  review  the  decision  in 
JJu/our  v.  Pereira,  in  which  case  he  had  taken  part  as  counsel. 
He  said  that  the  will  jointly  executed  by  husband  and  wife  in  that 
case  were  considered  by  the  court,  not  as  the  wife’s  will,  but  as 
her  contract  with  her  husband  for  a valuable  consideration,  and 
that  when  she  survived,  and  had  accepted  its  terms,  she  bound 
herself  to  the  conditions  under  which  all  the  property  was  given 
by  the  husband's  will.  She  and  her  husband  were  foreigners, 
acting  under  the  idea  of  a foreign  law,  that  she  had  no  separate 
property,  and  had  made  their  mutual  engagements  by  a mutual 
will.  Lord  Loughborough  observed  that  the  case  was  the  very 
opposite  of  the  one  before  him,  and  he  refused  to  be  bound  by  it  as 
an  authority.  The  circumstances  in  Lord  Walpole's  Case  were  so 
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strong  as  to  provoke  the  comment  by  the  lord  chancellor,  that  the 
fact  of  some  agreement  was  to  be  implied,  and  that  it  was  to  be 
considered  as  an  honorable  engagement  on  Lord  Orford’s  part. 
But  he  said  that  he  could  “ not  direct  the  execution  of  an  honor- 
able engagement.”  “For  this  court,”  he  remarked,  “to  execute 
an  agreement,  it  is  always  necessary  that  the  terms  should  be  clear. 
Ilere  it  is  uncertain  whether  they  meant  it  to  amount  to  a legal 
obligation.  There  is  no  evidence  upon  which  I can  obtain  a clear 
and  definite  solution  of  that  * * * There  is  great  uncertainty 
with  regard  to  the  terms  and  extent  of  the  agreement,  and  particu- 
larly whether  it  was  meant  to  be  absolutely  binding,  or  that  it 
should  rest  upon  honor.”  Yet  the  circumstances  in  Lord  ll’aZ- 
pole's  Case  were  those  of  wills  contemporaneous  in  execution;  and  it 
was  shown  that  the  testator  had  said  before  one  of  the  witnesses  that 
the  parties  had  made  reciprocal  limitations  in  their  wills  in  favor 
of  each  other,  and  that  Lord  Orford  had  deposited  his  will  with 
Lord  Walpole,  his  co-testator,  for  custody.  There  existed,  also, 
reasons  for  the  making  of  wills  with  reciprocal  limitations,  in  that 
the  female  issue  was  sacrificed  in  favor  of  collateral  heirs  male,  in 
order  to  preserve  the  family  estates  in  the  name  of  Walpole.  It 
is  objected  to  the  authority  of  that  case  that  the  lord  chancellor’s 
discussion  upon  the  question  of  mutual  wills  was  obiter  and  gra- 
tuitous, inasmuch  as  the  case  was  disposed  of  upon  the  case  made 
by  the  bill,  which  was  inconsistent  with  the'  relief  prayed  for. 
However  that  may  be,  it  was  his  opinion  upon  such  a case,  and 
has  such  weight  as  the  judicial  utterance  and  reasoning  deserve, 
and  especially  it  is  important  as  throwing  light  upon  Lord  Cam- 
den's decision  in  Du/our  v.  Pereira.  It  is  not  necessary  that  we 
should  absolutely  depend  upon  it  as  an  authority  for  our  conclu- 
sion a 

I think  that  the  present  case  afforded  ample  support  to  the 
conclusions  reached  by  the  trial  court  The  wills  were  similarly 
made,  and  hence  showed  concert  of  action  and  similarity  of  purpose, 
but  not  necessarily  a binding  agreement  of  such  solemnity  and 
far-reaching  consequences  as  the  appellant  claims.  To  argue  upon 
the  basis  that  they  are  mutual  wills,  begs  the  question.  That  is  a 
fact  to  be  established  by  evidence  showing  that  such  was  the  under- 
standing and  the  deliberate  agreement.  The  scheme  was  clear,  but 
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•what shows  conclusively  that  each  sister  understood  that  the  other 
was  irrevocably  bound  ? Is  such  an  inference  the  only  one  war- 
ranted by  the  situation  and  circumstances  ? This  cannot  quite  be 
likened  to  that  class  of  cases  where  a devise  has  been  made  upon 
the  faith  of  a promise  which  equity  will  enforce  when  founded 
upon  a sufficient  consideration,  or  where  a fiduciary  relation  exists, 
which  procures  the  devise  to  be  made  upon  representations  with- 
out which  the  devisee  would  not  have  token.  The  wills  in  ques- 
tion were  not  made,  evidently,  to  accomplish  a family  settlement, 
but  a general  disposition  of  the  estates  of  the  testatrices.  They 
were  bound  by  the  closest  ties  of  blood  aud  affection,  and  their 
lives  were  bound  up  in  the  most  intimate  intercourse.  In  giving 
to  the  other  the  bulk  of  her  estate,  each  yielded  to  the  natural  dic- 
tates of  an  unbounded  affection  which  entitled  the  other  to  the 
first  consideration,  and  to  an  unlimited  confidence,  in  the  use  and 
disposition  of  her  property.  Hence  the  testamentary  gift  was  abso- 
lute, and  untrammeled  by  any  limitations.  The  only  condition  of 
the  gift  was  that  the  other  should  survive  the  proof  of  the  will, — 
not  without  some  degree  of  significance,  in  my  opinion,  of  the 
intended  absoluteness  of  the  taking  by  the  survivor.  How  can  we 
gay  with  certainty  that  each  intended  and  understood  that  the 
other  was  forever  bound  by  the  disposition  then  made,  and  which 
undoubtedly  did  seem  to  them  at  the  time  the  better  and  wiser  to 
be  made?  Was  the  surviving  sister  not  to  be  free,  in  all  the 
contingencies  of  life,  with  all  the  possible  mutations  in  her  relations 
to  others,  or  in  the  worthiness  of  the  destined  objects  of  their 
bounty,  to  make  such  other  testamentary  dispositions  as  might 
seem  wise,  or  in  better  accord  with  her  sentiments  ? These  are 
most  serious  questions  for  consideration  upon  the  plaintiff’s  appeal 
to  a court  of  equity  for  relief.  They  had  their  proper  place  in  the 
judicial  mind,  in  determining  upon  the  existence  of  the  contract, 
in  enforcement  of  which  the  plaintiff  was  asking  the  equitable 
interference  of  the  court.  Giving  full  effect  to  the  equitable  rule 
which  recognizes  and  enforces  agreements  under  which  mutual  and 
reciprocal  wills  are  made,  and  which  lays  hold  of  all  circumstances 
to  enable  the  court  to  carry  it  out  when  it  would  be  inequitable  to 
defeat  it,  ray  conclusion  is  that  the  facts  of  this  case  were  not  of  a 
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character  that  compelled  the  inference  of  an  agreement,  and  that 
they  supported  the  adverse  determination,  made  below. 

I think  that  there  is  no  force  in  the  objection  of  the  respondents 
that,  if  the  agreement  was  proved,  the  plaintiff's  testator  was  incapa- 
ble of  enforcing  it,  by  reason  of  his  not  being  a party  to  it  If  it 
existed,  it  was  for  his  benefit  and  advantage,  and  he  had  a standing 
inequity  to  enforce  it  against  the  legatees  and  legal  representatives 
of  the  testatrix. 

Nor  was  the  plaintiff  precluded  from  carrying  on  this  action  by 
reason  of  the  relief  which  she  obtained  in  a former  action.  ( Edson 
v.  Bartow , 154  N.  Y.  199 ; 48  N.  E.  541.  After  the  probate  of 
this  later  will  of  Mary  Edson,  the  plaintiff's  testator  commenced 
the  present  action,  but  previously  thereto  there  had  been  commenced 
an  action  by  the  executors  to  obtain  a construction  of  her  will. 
Subsequently,  and  after  the  dismissal  of  the  complaint  in  the  pres- 
ent action,  the  plaintiff’s  testaior,  as  sole  heir  at  law  and  next  of 
kin,  brought  another  action  to  establish  a secret  trust  in  the  resid- 
uary legatees  of  Mary  Edson’s  will  because  of  certain  extrinsic 
facts  which  showed  an  agreement  or  promise  on  their  part  to  carry 
out  the  charitable  wishes  of  the  testatrix  in  evasion  of  the  statute, 
which  avoids  such-  a testamentary  disposition  when  made  within 
less  than  two  months  before  the  death.  The  appeals  in  this  latter 
action  and  in  the  executors’  action  were  but  recently  disposed  of 
by  us.  (154  N.  Y.  199 ; 48  N.  E.  541.)  In  the  appeal  in  the  ex- 
ecutors’ action,  we  disposed  of  the  various  questions  brought  up 
with  reference  to  the  construction  and  the  validity  of  various  pro- 
visions of  the  will,  and  upon  the  appeal  in  the  action  by  this 
plaintiff’s  testator  we  held  that  so  far  as  Mr.  Parsons,  one  of  the 
three  executors  and  residuary  legatees,  was  concerned,  the  residu- 
ary gift  to  him  was  invalid  for  being  affected  by  a secret  trust, 
based  upon  his  implied  promise  to  execute  the  testamentary  scheme 
of  his  client  As  to  the  other  two  persons  named  as  executors, 
Bartow  and  Fairchild,  it  was  held  that  they  were  not  bound  by 
what  was  found  to  have  been  the  implied  promise  of  Mr.  Parsons. 
As  the  result  of  the  last-mentioned  action,  the  situation  was  that, 
in  addition  to  the  beneficial  interest  to  which  the  plaintiff’s  testator 
was  entitled  in  one-third  of  Mary  Edson’s  residuary  estate,  his 
executrix  recovered  one-third  of  the  remainder,  which  was  given 
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to  the  three  persons  named  as  executors,  as  residuary  legatees.  I 
do  not  see  how  the  relief  obtained  in  the  other  action  constituted 
any  impediment  to  the  appellant's  proceeding  with  the  present  ac- 
tion. In  the  first  or  executors’  action  it  was  held  that  the  persons 
named  as  executors  took  their  legacies  absolutely  and  without 
restriction,  but  the  question  of  the  existence  of  any  agreement 
binding  Mary’s  estate  to  a disposition  as  made  in  a mutual  will 
was  not  involved.  In  the  other  action  it  was  sought  to  impress 
upon  the  legacies,  by  reason  of  extrinsic  facts,  an  equitable  trust 
in  favor  of  the  heir  at  law  and  next  of  kin  of  the  testatrix.  In  this 
action  it  was  sought  to  subject  the  estate  in  the  executors’  hands 
to  the  provisions  of  a former  will,  by  reason  of  an  agreement  with 
the  sister  Susan  leading  to  its  execution  as  a mutual  will,  which 
equity  will  uphold  as  binding  and  enforceable.  If  the  agreement 
had  been  proved,  the  legatees  and  legal  representatives  of  Mary 
Edson  would  be  controlled  by  the  decision,  and  equity  would 
decree  the  distribution  of  the  estate  in  such  wise  as  that  the  plain- 
tiff would  receive  what  her  testator  was  equitably  entitled  to.  The 
judgment  should  be  affirmed,  with  costa  All  concur,  except 
Parker,  C.  J.,  not  sitting. 

Judgment  affirmed. 


DtTRFEE  VS.  MacNEIL. 

[Supreme  Court  of  Ohio  March  29,  1898;  58  Ohio  292;  50  N.  E.  Rep.  721.] 

"Will — Devise  to  children’  of  testator — Death  without 
heirs— Share  to  survivor — Title. 

1.  A devise  of  lands  to  the  two  children  of  the  testator,  with  the  provision 

that,  “should  either  die  without  heirs  capable  of  inheriting,  all  such  one’s 
share  and  legacies  under  this  will  shall  inure  to  the  survivor,”  vests  in 
each  an  estate  in  fee,  determinable  upon  the  contingency  of  death  without 
children  ; and  upon  that  contingency  the  estate  of  the  deceased  child 
passes  to  the  other,  by  way  of  executory  devise,  although  the  deceased 
child  leaves  a husband  surviving  her. 

2.  The  survivor  of  such  children,  having,  in  the  lifetime  of  the  other,  rendered 

to  her  accounts  of  the  proceeds  of  the  sale  of  such  lnnds,  and  executed 
notes  in  consideration  of  balances  thereof,  did  not  thereby  waive  any  right 
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Tested  in  him  by  the  will ; and,  after  the  determination  of  the  estate  of 
the  deceased  child,  he  will  be  exonerated  from  the  payment  of  notes  given 
upon  such  consideration. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Marion  county. 

Suit  by  Neil  N.  MacNeil,  as  executor  of  his  wife,  Alice  D. 
MacNeil,  deceased,  against  Elisha  B.  Durfee,  for  an  accounting  of 
property  in  defendant’s  hands.  From  the  judgment  defendant 
brings  error.  Reversed. 

The  original  cause  was  taken  by  appeal  from  the  Common  Pleas 
to  the  Circuit  Court,  where  it  was  heard  and  determined  on  the 
pleadings  and  the  evidence.  MacNeil  sued  as  the  executor  of  the 
will  of  his  deceased  wife,  Alice  Durfee  MacNeil,  alleging  in  sub- 
stance, that  the  defendant,  Elisha  Brightman  Durfee,  was  her  elder 
brother,  in  whom  she  had  always  reposed  entire  confidence;  that, 
during  her  absence  for  a number  of  years  in  New  England  and 
Europe,  she  had  intrusted  him  with  the  entire  management  of  her 
estate,  which  consisted  chiefly  of  lands  in  Ohio  and  Illinois ; that 
he  received  all  the  rents  thereof,  and  the  proceeds  of  sale  of  por- 
tions thereof  which  she  had  conveyed  upon  his  advice,  executing 
deeds  by  him  drawn,  and  sent  to  her  for  that  purpose;  and  that 
while  lie  had  from  time  to  time  made  payments  on  her  account, 
and  remittances  to  her,  he  had  never  made  to  her  or  her  executor 
a full  and  correct  statement  of  his  receipts  and  disbursements,  nor 
had  there  ever  been  a settlement  thereof, — and  praying  that  the 
defendant  be  required  to  account  fully  for  all  moneys  so  coming 
into  his  hands.  The  defendant  answered  at  great  length,  admit- 
ting the  relations  of  confidence  existing  between  him  and  his  sister 
while  she  lived ; that  he  had  managed  her  property  during  the 
years  of  her  absence,  receiving  the  income  thereof, — and  stating 
in  detail  the  account  of  receipts  and  expenditures  on  account  of 
the  trust,  and  his  remittances  to  her,  and  showing  that  he  had 
fully  accounted  to  her  for  all  moneys  so  received  by  him  in  the 
trust  relation.  Some  of  the  allegations  of  the  answer  were  denied 
by  the  reply.  The  court  found  that  the  allegations  of  fact  con- 
tained in  the  answer  were  true;  and,  upon  the  facts  specially 
found,  it  rendered  judgment  in  favor  of  the  defendant  upon  all  of 
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the  numerous  matters  involved  in  the  controversy,  except  os  to  a 
note  for  $5,000,  with  coupon  interest  notes  attached,  and  the  far- 
ther sum  of  $221.92,  with  respect  to  which  it  rendered  judgment 
against  him.  His  petition  in  error  here  is  for  a reversal  of  that 
judgment 

Of  the  voluminous  facts  appearing  upon  the  record,  the  follow- 
ing affect  the  questions  presented:  The  plaintiff  in  error  paid  to 

and  for  his  sister  the  entire  income  of  the  property  which  was  the 
subject  of  the  trust,  and  large  sums  in  excess  thereof.  The  con- 
troversy concerns  a portion  of  the  proceeds  of  sales  received  by 
him,  and  now  claimed  by  him  under  the  executory  devise  in  the 
will  of  Bradford  R Durfee.  The  plaintiff  in  error  and  Mrs. 
MacNeil  were  the  only  children  of  Bradford  R Durfee,  who  died 
in  the  military  service  of  the  United  States,  February  22,  1863; 
leaving  a will  which  he  had  executed  March  17,  1862,  and  which 
was  afterwards  admitted  to  probate.  The  twentieth  item  of  the 
will  defines  the  interests  of  these  parties  in  the  lands  whose  pro- 
ceeds are  in  controversy ; Mrs.  MacNeil  being  the  unborn  child 
mentioned  in  the  item,  which  is  as  follows : “ Item  20th.  I give 

and  bequeath  all  the  balance  of  my  estate,  after  defraying  ex- 
penses, to  be  divided  equally  between  my  wife,  Pauline  M.  Durfee, 
Elisha  Brightman  Durfee,  and  the  child  with  which  my  wife  is 
now  enceinte,  share  nnd  share  alike,  and  to  their  heirs,  forever; 
and  should  the  child  with  which  my  wife  is  enceinte  not  be  born 
alive,  or  should  either  die  without  heirs  capable  of  inheriting,  all 
such  one’s  share  and  legacies  under  this  will  shall  inure  to  the 
survivor ; and,  should  I be  without  heirs  of  my  body,  then  the 
legacies  of  my  children  shall  vest  in  my  wife.”  Alice  was  born 
October  27,  1862.  She  intermarried  with  Neil  Nicolson  MacNeil 
September  15,  1892,  and  died  November  3,  1893,  leaving  no  child 
or  other  lineal  descendant;  the  only  child  born  to  her  having  diet! 
before  her.  She  left  a will,  by  whose  provisions  she  constituted 
her  surviving  husband  executor  and  devisee  in  fee  of  her  entire 
estate.  From  time  to  time  during  the  continuance  of  the  trust, 
the  plaintiff  in  error  charged  himself  with  proceeds  of  land  sold, 
as  well  as  with  income  thereof;  and  on  March  21,  1891,  in  con- 
sideration of  such  proceeds  of  sale  in  his  hands,  he  delivered  to 
his  sister  a note  for  $5,000  executed  by  himself  to  one  J.  E. 
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Palmer,  and  by  the  latter  indorsed  without  recourse.  This  note 
not  being  paid,  the  Circuit  Court  adjudged  that  he  pay  the  amount 
of  it  to  the  executor  of  his  sister. 

Scofield,  Durfee  it  Scofield,  for  plaintiff  in  error. 

J.  F.  Me  Neal  & Sons  and  Philq>  Hathaway,  for  defendant  in 
error. 

SifAL'CK,  J.  (after  stating  the  facts). — It  is  entirely  clear  that, 
by  the  terms  of  the  will  of  Bradford  Ii.  Durfee,  each  of  his  children 
took  an  estate  in  fee  simple  in  the  lands  devised,  determinable, 
however,  upon  the  contingency  of  death  “without  heirs  capa- 
ble of  inheriting";  the  estate,  upon  that  contingency,  to  pass  to 
the  survivor,  by  way  of  executory  devise.  Did  this  contingency 
occur,  as  to  Mrs.  MacNeil,  or  is  her  surviving  husband  her  heir, 
within  the  meaning  of  the  testator?  Under  our  present  statute  of 
descents  and  distribution,  the  lands  of  a married  woman,  who  dies 
intestate,  and  leaving  no  children  or  their  representatives,  pass  to 
her  surviving  husband,  and  he  is  entitled  to  her  personal  estate, 
lie  may,  therefore,  with  strict  regard  to  the  significance  of  the 
term,  be  designated  as  her  heir.  But,  from  the  fact  that  the 
estates  of  deceased  persons  usually  descend  to  their  children,  the 
term  “ heirs  ” is  frequently  regarded  as  synonymous  with  “ children.  ” 
It  would  be  unprofitable  to  analyze,  or  even  to  cite,  the  numerous 
cases  in  which  the  term  has  been  held  to  have  been  used  in  its 
general  sense,  to  designate  aiiy  one  capable  of  inheriting,  or  in  its 
limited  sense,  to  designate  children,  as  the  testator’s  intention  may 
appear  from  the  scheme  and  all  the  provisions  of  his  will.  The 
flexibility  of  the  term,  and  the  duty  of  the  court  to  ascertain  its 
meaning  from  consideration  of  the  entire  will,  are  brought  into 
clear  view  in  Jones  v.  Lloyd  (33  Ohio  St.  572),  where  it  was  held 
that  the  testator's  widow  was  not  entitled  to  participate  in  a pro- 
vision in  favor  of  his  heirs,  although,  if  he  had  died  intestate, 
she  would  have  been  his  sole  heir.  Since  a brother  is  an  heir,  in 
the  general  sense  of  the  term,  the  provision  that  the  estate  of  Mrs. 
MacNeil  should,  upon  her  death  without  heirs,  pass  to  her  brother, 
by  way  of  executory  devise,  indicates  that  the  term  was  not  used 
in  that  sense.  The  testator  could  not  have  contemplated  the  death 
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of  one  of  his  children,  without  any  heirs,  while  the  other  survived. 
We  think  the  testator  used  the  term  as  meaning  children,  and 
that,  to  give  effect  to  his  intention,  we  must  hold  that,  upon  the 
death  of  Mrs.  Mac  Neil,  her  estate  passed  over  to  the  plaintiff  in 
error,  by  way  of  executory  devise.  The  judgment  of  the  Circuit 
Court  in  favor  of  the  plaintiff  in  error  with  respect  to  other  prop- 
erty involved  in  the  controversy  suggests  that  this  view  of  the  tes- 
tator's intention  must  have  prevailed  there.  We  are  not  able  fo 
perceive  any  reason  why  the  terms  of  the  will  should  not  control 
in  the  determination  of  the  questions  presented  by  the  petition  in 
error.  The  rights  of  the  parties  have  not  changed  because  of  a 
change  of  lands  into  money.  The  money  arising  from  the  sale  of 
the  laud  is  subject  to  the  testamentary  provisions  applicable  to 
the  land. 

No  estoppel  arises  against  the  plaintiff  in  error  from  the  fact 
that  he  rendered  accounts  to  his  sister,  including  proceeds  of  sale 
as  well  as  income ; and  paid  her  money  or  delivered  to  her  notes 
on  account  of  balances  in  her  favor.  This  was  his  duty,  and  his 
alleged  failure  to  perform  it  is  the  principal  ground  of  complaint 
in  the  original  petition.  He  could  not  anticipate  the  happening  of 
the  contingency  which  determined  her  estate.  They  held  like 
estates,  determinable  upon  a like  contingency;  and,  until  that  oc- 
curred, each  was  entitled  as  unconditional  owner,  as  against  the 
other.  The  case  presents  no  equitable  ground  upon  which  the 
plaintiff  in  error  can  be  regarded  as  estopped  to  assert  as  to  the 
money  the  rights  which  he  might  have  asserted  in  the  lands  if  they 
had  remained  unsold.  (Semmig  v.  Merrihew , 67  Yt  38;  30  Atl. 
691.)  Upon  the  facts  found  by  the  Circuit  Court,  the  judgment 
will  be  reversed,  and  a final  judgment  will  be  rendered  in  favorof 
the  plaintiff  in  error. 
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IN  RE  PORTUONDOS  ESTATE. 

Appeal  of  Dugro. 

[Supreme  Court  of  Pennsylvania,  April  11,  1898;  185  Pa.  St.  472  ; 39  Atl.  Rep. 

1105.] 

Wills — Doctrine  of  election. 

1.  A widow,  by  exercising  her  right  of  election,  may  entirely  frustrate  the  tes- 

tamentary scheme  outlined  by  her  husband,  and  compel  a distribution  of 
his  estate  that  was  not  within  his  contemplation. 

2.  Where,  however,  despite  the  election  of  the  widow,  it  is  possible  to  carry 

out  n portion  of  the  testamentary  intent,  that,  in  Justice  and  equity  to 
other  beneficiaries,  should  be  decreed,  the  court  will  so  order. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Philadelphia. 

Opinion  per  Curiam. 

A.  T.  Freedley,  for  appellant 

M.  II.  Todd  and  17.  F.  Johnson,  for  appellees. 

In  the  matter  of  the  estate  of  Juan  F.  Portuondo,  deceased. 
From  decree  dismissing  exceptions  to  the  adjudication  of  the 
auditing  judge  on  the  account  of  the  executors  of  said  de- 
ceased, Maud  Dugro,  his  stepdaughter,  a legatee,  appeals  Af- 
firmed. 

The  opinion  of  the  court  below  (Ferguson,  J.)  is  as  follows  : 
“The  testator,  after  some  specific  devises  and  bequests,  gave  all 
the  rest,  residue,  and  remainder  of  his  estate  to  his  executors  in 
trust  to  invest  the  same,  and  of  the  net  income  arising  therefrom 
pay  to  his  wife  during  the  full  term  of  her  natural  life  two-thirds 
thereof,  and  the  remaining  third  of  said  net  income  to  his  mother 
during  the  lifetime  of  his  said  wife.  In  the  case  of  the  death  of 
his  mother,  her  share  of  the  said  income  was  to  be  paid  to  his  sis- 
ters ; and  in  case  of  the  death  of  his  wife,  then  the  whole  principal 
of  his  estate  was  to  be  divided  into  three  parts,  of  which  he  gave 
to  his  stepdaughter  one-third  absolutely  ; to  his  executors,  in  trust 
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for  the  children  of  his  stepson,  another  third ; and  to  his  mother 
the  remaining  third  ; and,  in  case  of  her  death  during  the  life  of 
his  wife,  then  this  one-third  was  to  go  to  his  sisters.  The  scheme 
of  the  testator’s  will  was  therefore  very  plain  and  simple,  if  noth- 
ing had  happened  to  interfere  with  it.  But  his  widow  exercised 
the  right  given  her  by  the  law,  and  elected  to  take  the  share  of 
his  estate  to  which  she  was  entitled  under  the  intestate  laws.  As 
there  was  no  issue,  she  thereby  became  entitled  to  one-half  of  the 
real  estate  for  life,  and  one-half  of  the  personal  estate  absolutely. 
Thus  the  plan  of  the  testator  was  frustrated,  and  the  trust  estate 
which  he  undertook  to  establish  for  the  support  of  his  wife  and 
his  mother  was  destroyed,  to  the  extent  of  having  one-half  of  the 
principal  thereof  taken  away.  The  questions  presented  by  the 
exceptions  were  : First,  whether  the  trust  for  the  benefit  of  the 
mother  remained  intact,  notwithstanding  the  widow’s  election  ; 
and,  second,  whether  the  widow  was  now  to  be  considered  as  if 
she  were  naturally  dead,  and  the  balance  of  the  principal  distrib- 
uted as  provided  by  the  will  of  the  testator  upon  the  happening 
of  that  event. 

“ It  was  contended  that  in  Ferguson’s  Estate  (138  Pa  St  208 ; 
'20  AtL  945);  Vance’s  Estate  (141  Pa  St  201 ; 21  AtL  643);  and 
Woodburn's  Estate  (151  Pa  St  586;  25  Atl.  145),  it  was  held  by 
the  Supreme  Court  that  the  election  of  the  widow  to  take  against 
the  will  of  her  husband  was  equivalent  to  her  death,  and  there- 
fore the  payment  of  the  bequests  to  those  in  remainder  was  accel- 
-erated,  and  they  became  presently  due  and  payable,  as  if  she  were 
actually  dead.  This  is,  no  doubt,  the  law  as  declared  by  these 
cases,  when,  under  the  will,  there  is  no  other  purpose  to  be  served 
than  to  maintain  the  estate  for  the  widow  during  her  lifetime. 
Her  election  is  then  equivalent  to  her  death.  The  law  is  different 
when  there  are  other  trusts  in  the  will  beside  those  for  the  widow. 
Then  the  intention  of  the  testator  with  reference  to  these  is,  as  far 
as  possible,  to  be  carried  out  and  performed.  As  was  said  in  Fer- 
guson's Estate:  ‘The  principle  is  well  settled  that  equity  will  de- 
part from  the  literal  provisions  of  a will  in  order  to  carry  out  a 
superior  or  preferred  intent  of  the  testator,  which  would  otherwise 
fail.  But  the  object  is  not  to  produce  a distribution  which  the 
court  may  think  more  equal  or  more  equitable,  but  to  approxi- 
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mate  as  clo3ely  as  possible  to  the  scheme  of  the  testator,  which  has 
failed  by  reason  of  intervening  rights  or  circumstances.  Hence 
the  regular  order  of  the  will  is  never  departed  from  except  of 
necessity,  and  then  only  to  the  extent  that  necessity  requires.’  In 
Vance's  Estate  the  Supreme  Court  said  : ‘ By  such  election  tiie 
widow  takes  her  share  as  if  her  husband  had  died  intestate,  and 
the  will  then  operates  on  the  rest  of  the  estate  precisely  as  if  the 
widow  were  dead.  A court  of  equity  will  interpose,  if  necessity 
requires,  to  preserve  the  intention  of  the  testator  from  destruction  ; 
but  such  interposition  should  never  take  place  in  favor  of  a sub- 
ordinate, as  against  a preferred,  or  superior,  intent’  In  Wood 
burns  Estate  the  court  said  : ‘W  hen,  therefore,  the  testator’s  only 
discoverable  purpose  failed  or  was  superseded  by  the  widow's 
election  to  take  against  the  will,  the  trust  established  only  to  serve 
that  purpose  became  useless  and  ended.’  In  this  case  the  testator 
created  a trust  for  the  benefit  of  two  persons,  his  wife  and  his 
mother.  His  wife,  by  her  election,  destroyed  that  created  for  her. 
That  is  the  end  of  that ; but  how  could  she  by  any  act  destroy  the 
trust  created  for  his  mother,  by  which  she  is  entitled  to  one-third 
of  the  income  of  the  residuary  estate  during  the  life  of  the  wife,  if 
by  any  possibility  this  trust  can  be  executed  ? This  is  not  a 
trust  for  the  widow  alone.  There  is  another  person  interested, 
and,  as  long  as  the  purpo.se  of  the  testator  witii  reference  to  her 
can  be  performed,  it  must  be  done.  The  scheme  of  the  will  is  not 
to  be  departed  from  except  when  necessity  requires,  and  there  is 
no  such  necessity  in  this  case ; because,  even  after  the  widow’s 
one-half  has  been  taken  from  the  residuary  estate,  enough  can  be 
set  apart  to  secure  to  the  mother  the  income  which  the  testator 
intended  she  should  have  during  his  wife's  lifetime.  She  will  be 
disappointed  in  not  receiving  the  share  of  the  principal  upon  the 
widow’s  death  that  the  testator  said  she  should  have.  This  cannot 
now  be  helped,  but  the  income  that  the  testator  intended  for  her 
during  the  life  of  his  widow  can  be  preserved,  and  this  it  is  the 
duty  of  this  court  to  do. 

“It  was  contended  that  the  will  of  the  testator  only  operated 
upon  what  was  left  after  the  widow's  one-half  of  the  personalty 
had  been  taken,  and  therefore  the  mother  was  entitled  to  only  the 
income  upon  one-third  of  this  balance.  While  it  is  true  that, 
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when  the  time  for  finaldistribution  of  the  principal  arrives,  it  will 
only  be  what  is  left  that  is  to  be  distributed,  and  the  distributees 
will  then  receive  only  one-third  of  a half,  respectively,  instead  of 
one-third  of  the  whole  residuary  estate,  yet  until  that  time,  by  the 
terms  of  the  testator’s  will,  the  mother  is  entitled  to  one-third  of 
the  income  of  the  whole  residuary  estate  ; and  as  this  object  and 
purpose  of  the  testator  can  be  carried  out,  notwithstanding  the 
widow's  election,  we  think  that  in  equity  and  justice,  and  upon 
the  authority  of  the  cases  above  cited,  that  it  should  be  done. 
The  exceptions  are  all  dismissed.  The  schedule  of  distribution 
will,  however,  be  amended,  in  that  the  legacy  of  $1,000  to  Edna 
Faunce  will  not  be  deducted  before  the  widow’s  share  is  ascer- 
tained.” 

Per  Curiam.— -The  decree  in  this  case  is  affirmed  on  the  opin- 
ion of  the  learned  court  below.  Decree  affirmed  and  appeal  dis- 
missed at  the  cost  of  the  appellant 


In  re  Ford's  Estate. 

Appear  of  Richards  et  al. 

[Supreme  Court  of  Pennsylvania,  April  11,  1898;  185  Pa.  St.  420;  39  All. 

Rep.  1106.] 

EXECUTORS  AND  TRUSTEES— DEVASTAVIT — LIABILITY. 

1.  The  disability  of  a trustee  to  contract  with  the  beneficiaries  under  the  will 

he  represents  only  relates  to  the  property  that  comes  to  him  by  virtue  of 
his  position  as  executor  of  the  estate— and  in  no  wise  concerns  his  individ- 
ual property. 

2.  The  liability  of  an  executor  is  that  of  a depositary  or  bailee,  and  not  that 

of  a debtor  ; and  in  the  event  of  his  insolvency,  the  beneficiaries  will  not 
share  In  the  distribution  of  his  estate,  nor  will  they  be  scheduled  as  cred- 
itors. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Philadelphia. 
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Decree  affirmed  upon  the  opinion  of  the  auditing  judge,  Hon. 
Penrose. 

J.  0.  Johnson,  for  appellant 

Crawford,  Loughlin  A Dallas,  for  appellees. 

In  the  matter  of  the  estate  of  Isaac  Ford,  deceased.  From  a 
decree  affirming  the  adjudication  of  the  auditing  judge  on  the  ac- 
count of  the  Fidelity  Insurance,  Trust  & Safe-Deposit  Company, 
substituted  trustee  under  the  will  of  deceased,  Lizzie  F.  Richards 
and  others,  children  and  grandchildren  of  deceased,  other  than  the 
children  of  his  deceased  son,  Henry  C.  Ford,  appeal.  Affirmed. 

The  opinion  of  the  auditing  judge  is  as  follows  (Penrose,  J.) : 

“ The  decedent  died  March  6,  1876.  By  his  will,  executed  two 
days  before  his  death,  he  devised  certain  real  estate  to  his  wife, 
Amanda  Ford,  for  life  (directing,  also,  that  one-third  of  the  in- 
come of  his  residuary  estate  should  be  paid  to  her),  and  gave 
$20,000  absolutely  to  his  son  Henry  C.  Ford,  and  to  each  of  his 
daughters,  Hannah  A.  Turner,  Sallie  Ford,  and  Lizzie  Ford; 
$10,000  to  the  trustees  of  Crozer  Theological  Seminary,  in  trust 
as  there  set  forth  ; and  $1,000  to  the  trustees  of  the  Fifth  Baptist 
Church  of  Philadelphia ; one-fifth  of  the  remaining  two-thirds  of 
income  to  Henry  C.  Ford  ; and  one-fifth  each  to  Hannah  A.  Tur- 
ner, Sallie  Ford,  and  Lizzie  Ford,  ‘and  to  their  heirs.’  The  re- 
maining fifth  of  two-thirds  of  the  income  of  the  residuary  estate 
was  given  to  Amanda  Ford  and  Henry  C.  Ford  in  trust  1 to 
invest  * * * for  the  benefit  of  his  son  Isaac  Albert  Fort!,’ 

described  as  being  of  ‘ unsound  blind,  and  unfit  to  take  charge  of 
his  share  of  income and  if  he  dies  without  issue,  and  not  having 
gained  his  reason,  ‘ his  accumulated  share  to  revert  to  ’ the  testa- 
tor's other  children  or  their  heirs ; and  1 in  the  event  of  the  decease 
of  any  of  my  children,  leaving  no  issue,  * * * the  share  of 

income  of  such  decedent  to  be  equally  divided  among  my  surviv- 
ing children,  or  their  heirs.’  Mrs.  Amanda  Ford  and  Henry  C. 
Ford  were  appointed  executors,  and  letters  testamentary  were  duly 
granted  to  them  by  the  register.  On  the  16th  November,  1876, 
Mrs.  Amanda  Ford,  Henry  C.  Ford  and  (Emily)  his  wife,  William 
M.  Turner  and  (Hannah  A.  Turner)  his  wife,  Sallie  Ford,  and 
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Lizzie  Ford  executed  under  tlieir  hands  and  seals  an  instrument 
in  writing,  by  which,  after  reciting  the  provisions  of  the  will  as  to 
the  income  of  the  residuary  estate,  the  declarations  of  the  testator, 
two  days  after  its  execution,  that  he  ‘ intended  by  said  provisions 
that  his  said  children  should  enjoy  and  control  only  the  income  of 
their  said  respective  one-fifth  shares  for  their  respective  lives,'  the 
■charitable  gifts,  and  the  wish  of  the  parties  that  they  should  be 
paid  notwithstanding  the  invalidity  caused  by  the  death  of  the 
testator  within  a calendar  month  after  the  execution  of  the  will ; 
reciting  further  that  ‘ the  said  Amanda  Ford,  in  consideration  of 
this  agreement,  and  in  lieu  and  waiver  of  her  right  of  election  to 
claim  any  interest  in  the  property  and  estate  of  Isaac  Ford,  de- 
ceased, otherwise  than  under  his  said  will  and  this  agreement,  has 
agreed  to  receive,’  and  the  other  parties  to  assign  to  her,  all  their 
right,  etc.,  in  certain  real  estate  and  personal  property  there  men- 
tioned— they,  the  said  children  of  the  testator,  with  the  wife  of 
Henry  C.  Ford  and  the  husband  of  Mrs.  Turner,  ‘in  consideration 
of  the  premises,’  granted,  etc.,  to  Mrs.  Ford,  in  fee,  the  real  estate 
mentioned,  and  assigned  the  said  personal  property.  Provision 
was  also  made  for  the  payment  of  the  charitable  gifts,  and  further 
as  follows : ' That  the  said  Henry  C.  Ford  and  (Emily)  his  wife, 
William  M.  Turner  and  (Hannah  A.)  his  wife,  Sallie  Ford,  and 
Lizzie  Ford  do  hereby  acknowledge,  testify,  declare,  and  agree 
that  we  hold  the  residue  of  our  respective  said  two-fifteenths  shares 
of  the  residue  of  the  property  and  estate  of  Isaac  Ford  * * * 

in  trust  to  and  for  the  only  proper  use  and  behoof  of  ourselves  for 
our  respective  lives,  and  from  and  immediately  after  our  respective 
deaths  to  and  for  the  only  proper  use  and  behoof  of  such  of  our 
respective  children  as  shall  then  be  living  at  our  respective  deaths, 
and  the  issue  of  such  children  as  may  be  then  deceased,  their  heirs 
* * * and  assigns,  forever,  in  equal  shares,  as  tenants  in  com- 
mon ; * * * and  in  case  either  of  us  should  die  without  leav- 

ing, him  or  her  surviving,  a child  or  children,  or  issue  of  any 
deceased  child  or  children,  then  to  and  for  the  only  proper  use 
and  behoof  of  our  respective  right  heirs  — so,  however,  that  the 
share  of  Isaac  Albert  Ford,  as  such  right  heir,  therein,  shall  go  to 
the  trustees,  and  be  under  and  subject  to  the  trusts  and  limitations 
declared  in  said  will  of  and  concerning  his  devise  and  bequest 
Vol.  Ill— 26 


Digitized  by  Google 


202 


PROBATE  REPORTS  ANNOTATED. 


therein.’  Various  accounts  were  filed  by  the  executors  and  trus- 
tees, viz.,  in  November,  1890,  May  1.  1894,  and  March  27,  1896, 
which  were  duly  adjudicated  : and,  in  the  interval  between  the  ac- 
count of  1894  and  that  of  1896,  it  was  discovered  that  Henry  C. 
Ford  had  misappropriated  funds  of  the  estate  to  the  amount  of 
about  $37,000.  He  was  discharged  from  the  executorship  and 
trusteeship  May  2,  1896  : and  on  the  21st  November,  1896,  the 
present  accountant,  the  Fidelity  Insurance,  etc.,  Company,  was  ap- 
pointed ‘ trustee  in  place  of  Henry  C.  Ford,  trustee  under  the  will 
of  Isaac  Ford,  deceased,  of  the  trust  property  and  estate  set  forth 
in  the  adjudication  made  May  8,  1896,  and  the  schedule  of  dis- 
tribution thereunder.’  Mrs.  Turner  died,  as  represented  in  the 
petition  by  Henry  C.  Ford  for  his  discharge,  in  September,  1891, 
leaving  seven  children,  as  there  set  forth.  Sallie  Ford  is  now  the 
wife  of  Hamilton  C.  Haines,  and  Lizzie  Ford  the  wife  of  Horace 
E.  Richards.  Henry  C.  Ford,  as  further  represented,  died  August 
17,  1896,  leaving  four  children — Frank  R.  Ford,  Isaac  Ford,  Harry 
II.  Ford,  and  Ralph  L.  Ford,  a minor  having  no  guardian.  He 
also  left  a wife,  Savannah  Ford.  The  account  was  admitted  to  bo 
correct,  and  the  only  question  submitted  for  the  consideration  of 
the  court  was  the  validity  of  the  deed  of  November  16,  1876,  so 
far  as  it  concerns  the  interest  limited  to  the  children  of  Henry  C. 
Ford  at  his  death  ; it  being  contended  by  Mr.  Johnson  that,  Henry 
C.  Ford  being  trustee,  under  the  will  of  the  testator,  for  the  other 
parties  to  the  agreement,  the  latter  were  not  bound  by  its  stipula- 
tions so  far  as  his  share  of  the  estate  was  concerned,  and  also  that 
as  against  such  other  parties  the  limitation  to  his  children  was 
simply  a voluntary  conveyance,  void  as  to  then  existing  creditors. 

l;  It  must,  perhaps,  be  conceded  that  the  children  of  the  testator, 
under  the  gift  in  the  will  of  a share  of  income  to  them,  respec- 
tively, and  * their  heirs,'  were  entitled  absolutely  to  a correspond- 
ing share  of  the  corpus  of  the  estate  : but  in  that  case,  if  any  trust 
was  created  by  the  will,  it  was  only  by  reason  of  the  direction  • to 
pay  ’ to  the  widow  one-third  of  the  income,  and  the  necessity  that 
the  whole  estate  should  be  held  in  order  that  she  might  have  one- 
third  of  the  income,  and  not  the  income  of  one-third.  ( Wile >i's 
Appeal,  105  Pa.  St.  121.)  The  trust  was  purely  for  the  benefit  of 
the  widow,  and  the  relation  of  trustee  and  ccsluis  que  truslent  can 
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scarcely  be  said  to  have  existed  between  Henry  C.  Ford  and  the 
other  children  of  the  testator.  Moroever,  the  disability  of  a trus- 
tee to  contract  with  his  cestuis  que  trustent  only  relates  to  the  trust 
property,  not  to  the  individual  estate  of  the  trustee  himself,  even 
though  he  derives  title  to  the  latter  under  the  instrument  creating 
a trust  for  the  others;  and  in  the  present  case  Henry  C.  Ford  was 
neither  buying  from  nor  selling  to  his  cestuis  que  trustent, — assum- 
ing that  under  the  will  they  were  such.  He  was  simply  dealing 
with  an  estate  of  which  he  was  the  absolute  owner,  and  which  the 
other  persons  taking  under  the  will  could  not  in  any  manner  inter- 
fere with,  or  deprive  him  of.  Of  course,  those  whose  rights  had  their 
origin  in  the  agreement  of  November  16, 1876  (viz.,  the  children, 
bora  or  to  be  bora,  of  the  original  parties),  took  in  strict  subor- 
dination to  all  its  provisions,  and  cannot  now  set  up  or  allege  dis- 
ability growing  out  of  a trust  relation  which  did  not  begin  until 
the  transaction  was  fully  consummated.  With  regard  to  the  sug- 
gestion that  the  transaction  is  to  be  regarded  as  a voluntary  con- 
veyance in  fraud  of  the  rights  of  the  beneficiaries  under  the  will 
of  the  decedent,  but  little  need  be  said.  That  legatees  or  cestuis 
que  trustent  bear  such  a relation  to  an  executor  or  trustee  that  any 
voluntary  settlement  he  may  make  in  favor  of  his  wife  or  children 
is  void  as  to  them,  though  he  has  not  committed,  and  does  not  in- 
tend to  commit,  a devastavit,  is  a startling  proposition.  II is  liabil- 
ity is  that  of  depositary  or  bailee,  not  that  of  debtor.  It  is  wholly 
unlike  the  case  of  the  maker  of  a promissory  note  not  yet  matured, 
who  is  a debtor  from  the  beginning,  though  the  time  of  payment 
is  suspended.  '•  Dehitum  in  priesaiti , solvendum  in  futoro .”  In  the 
event  of  his  insolvency  or  bankruptcy,  the  legatees  or  cestuis  que 
trustent — there  having  been  no  devastavit — would  not  share  in  the 
distribution  of  his  estate,  nor  would  they  be  scheduled  as  credit- 
ors. And  if  it  be  conceded  that  they  are  creditors,  as  the  volun- 
tary conveyance  by  their  debtor  is  only  invalid  as  to  them,  they 
may  waive  their  rights,  and  agree  that  it  shall  be  made,  as  in  the 
present  case  they  have  done,  by  uniting  in  the  conveyance,  and 
binding  themselves  by  seal.  But  the  transaction  is  not  to  be  re- 
garded as  in  any  sense  a voluntary  conveyance,  and  it  is  admitted 
that  when  it  was  entered  into  no  fraud  was  contemplated  by  Henry 
C.  Ford,  who  had  not  then,  nor  did  he  for  many  years  after  become 
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delinquent  in  the  management  of  the  estate.  It  was  simply  the 
carrying  into  execution  of  what  all  of  the  parties  believed,  and 
what  they  asserted  in  the  most  solemn  manner,  was  the  will  of  the 
owner  of  the  estate  with  which  they  were  dealing.  They  were  all 
of  full  age,  and  had  the  right  to  waive  the  benefit  of  the  law  re- 
quiring wills  to  lie  in  writing.  The  written  will  was  obscurely 
expressed,  but  the  testator  had  told  them  what  he  intended;  and 
this  they  agreed  should  be  done  irrespective  of  technicalities  or 
rules  of  interpretation.  The  agreement  of  the  others  to  this  effect 
was  a valid  consideration  for  the  agreement  of  each,  and  the  limi- 
tations to  the  children  of  the  first  takers  are  to  be  regarded  as  if 
the  written  will  had  expressed  them  in  terms.  In.  the  opinion  of 
the  auditing  judge,  the  estate  given  to  the  children  of  Henry  C. 
Ford  cannot,  except  by  their  voluntary  act,  be  taken  or  in  any  way 
be  made  liable  for  his  debt  to  the  trust  estate,  nor  can  they  be 
deprived  of  it  on  the  ground  that  it  was  created  by  a conveyance 
from  their  father  not  supported  by  consideration.  The  balance 
•of  principal  shown  by  the  supplemental  account,  composed  as 
there  indicated  ($122,623.17),  will  be  held,  and  the  balance  of  in- 
come ($2,448.33),  less  clerk's  fees  ($20),  applied  in  accordance 
with  the  provisions  of  the  will  of  the  testator,  and  the  agreement 
•of  November  16,  1876;  the  estate  being  held  in  trust  during  the 
lifetime  of  Mrs.  Amanda  Ford,  in  order  that  she  may  receive  the 
portion  of  income  to  which  she  is  so  entitled.  The  certificate  of 
■counsel  for  the  accountant  as  to  the  securities  belonging  to  the 
trust  estate,  as  set  forth  in  said  account,  will  be  presented  to  the 
auditing  judge,  in  accordance  with  the  rule  in  such  case  provided  ; 
.such  certificate,  when  approved,  to  be  annexed  and  made  part  of 
this  adjudication.  It  is  ordered  and  adjudged  that  the  account  be 
•confirmed  nisi  on  payment  of  clerk's  fees.” 

John  0.  Johnson,  for  appellants. 

Crawford,  Loughlin  if-  Dallas,  for  appellees. 

Per  Curiam.  — We  are  entirely  satisfied  with  the  disposition 
•of  this  case,  as  made  by  the  learned  auditing  judge,  and  confirmed 
by  the  court  below.  We  therefore  affirm  the  decree  upon  the 
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opinion  of  the  auditing  judge.  Decree  affirmed,  and  appeal  dis- 
missed, at  the  cost  of  the  appellants. 


Note. — DEVASTA  VIT,  ITS  NATURE  AND  SCOPE. 

(a)  The  terra  “ deriutavit  ” defined. 

(b)  Views  of  a distinguished  author. 

(cl  Legal  principles  involved  in  the  doctrine  of  devatlatil 

(d)  How  occasioned. 

(e)  How  proved. 

(f)  The  penalty  incurred. 

(g)  Some  authorities  examined. 

(a)  The  term  “derastarit  " defined.—  In  our  modern  testamentary  law, 
the  term  ' ' deraata  rit " Imports  the  mismanagement  of  the  estate,  and  conse- 
quent malfeasance  in  office  of  the  executor,  administrator  or  trustee  who  lias 
control  of  the  property.  It  leaves  the  disagreeable  impression  upon  the  mind 
that  the  duly  appointed  custodians  of  the  estate  have  been  grossly  negligent  in 
its  management.  (See  2 Wms.  on  Ex.  1529.) 

In  its  widest  acceptation,  it  may  include  any  pecuniary  interest  and  right 
which  can  be  wasted  and  misapplied,  misappropriated  or  mismanaged  either 
by  an  unauthorized  or  unlawful  act  or  by  passive  indifference  on  the  part  of 
public  servants,  which  results  in  loss  or  damage  to  the  tax  [layers  of  the  cor- 
poration. (Ayers  et  al.  v.  Lawrence  ct  al.,  59  N.  Y.  192.)  But  it  is  of  its 
restrictive  applications,  as  applied  to  testamentary  law  and  the  rules  governing 
the  conduct  of  executors  and  administrators,  that  is  our  chief  concern  iu  this 
present  note. 

There  is  one  form  of  dernttnnt  that  is  quite  generally  overlooked.  I refer 
to  those  painfully  frequent  Instances,  where  a person  receives  from  an  executor 
or  administrator  the  assets  of  his  testator,  knowing  that  the  disposition  thus 
made  is  in  palpable  violation  of  the  testator's  duty.  Such  cases  frequently 
take  the  form  of  a seemingly  b»nn  fide  payment  on  the  part  of  the  executor  of 
an  indebtedness  strictly  his  own,  which  he  seeks  to  liquidate  witli  funds 
belonging  to  the  estate  be  is  representing.  Knowledge  of  this  fact,  on  the 
part  of  the  creditor,  is  considered  clearly  a deciutarit.  (Colt  v.  Lansicr,  9 
Cow.  820.) 

It  seems  to  be  well  established  that  sucli  acts  of  negligence  or  careless  admin- 
istration as  defeat  the  rights  of  creditors  or  legatees,  or  parties  entitled  to  dis- 
tribution, amount  to  a devitlanit,  for  if  persons  accept  the  trust  of  executors 
they  must  perform  it;  they  must  use  due  diligence  and  not  suffer  the  estate  to 
be  injures!  by  tlicir  neglect.  (Lawson  v.  Copeland,  2 Bro.  Ch.  Cas.  156  ) 

Acts  of  negligence  in  respect  of  the  control  or  disposition  of  the  estate,  care- 
less administration  of  it,  or  a willful  disposition  of  the  assets  of  the  estate, 
whereby  the  rights  of  creditors  or  legatees,  or  parties  entitled  in  distribution, 
are  defeated,  amount  to  a demstarit.  AVh'.le  no  person  is  required  by  law  to 
accept  the  trust  of  the  execution  of  a will,  yet  if  one  does  accept,  he  must  per- 
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form  it,  using  due  and  reasonable  care  and  diligence  to  ] ire  cent  loss  to  tlie 
estate.  (Whitney  et  al.  v.  Peddicord,  03  111.  219;  Williams  on  Executors, 
1801-1816;  Lomax  on  Executors  ch.  4,  g 3 ) If,  then,  the  executor,  either 
through  bad  faith  or  by  failure  to  exercise  reasonable  diligence,  diminished  the 
funds  in  his  hnnds  for  distribution  under  the  will,  lie  should  be  required  to 
account  for  it,  and  the  Probate  Court  is  clothed  with  ample  jurisdiction  and 
power  to  compel  a just  ami  true  accounting,  and  to  require  him  to  charge  him- 
self with  the  deficit.  (Matter  of  Corrington.  124  111.  363:  6 Am.  I’rob.  Rep. 
120.) 

(b)  Views  of  a distinguished  author. — Mr.  Schouler,  whose  authority  on 
any  subject  connected  with  testamentary  law  Is  unquestioned,  says;  "The 
essential  principle  at  the  basis  of  this  rule  of  devastavit  operates,  doubtless, 
whenever  and  wherever  the  personal  representative  should  personally  respond 
for  his  official  conduct;  and  whether  the  maladministration  be  wauton.  willful 
and  fraudulent  on  his  part,  or  founded  in  inexcusable  carelessness,  and 
whether  the  misconduct  be  active  or  passive,  so  long  as  those  interested  in  the 
assets  suffer  thereby.  How  wide  the  scope  of  this  doctrine,  we  have  already 
seen,  while  investigating  the  general  rights  and  powers  of  the  personal  repre- 
sentative. We  shall  see  its  further  application  hereafter,  when  wo  come  to 
consider  the  payment  of  debts  and  claims  against  the  estate,  the  satisfaction  of 
legacies,  and  the  transfer  or  distribution  of  the  final  residue;  when  we  observe 
the  performance  of  liis  official  duties  under  peculiar  aspects,  ns  where  the 
estate  is  insolvent,  or  when  it  becomes  needful  and  proper  for  him  to  take  the 
charge  of  his  decedent’s  real  estate  or  sell  it;  with  reference  to  the  duty  of 
accounting,  as  well  as  obeying  the  mandates  of  a court;  and,  in  shoit  through- 
out the  entire  administration  of  the  estate,  nml  so  long  as  he  pursues  the  official 
trust  reposed  in  him.  And  what  is  thus  observable  of  a sole  original  executor 
or  administrator  invested  with  plenury  authority,  will  be  found  to  hold  true. 
mutatis  mutandis,  in  the  qualified  trusts  to  lie  hereafter  specially  considered, 
as  where  the  appointment  is  not  original  and  complete,  or  where  two  or  more 
serve  together  in  the  office.  For  we  here  apply  a broad  principle  which  per- 
vades the  whole  law  of  bailments  and  trusts,  and  underlies  the  performance'  of 
duty  by  officers  public  or  private.  Official  responsibility,  in  a word,  involves, 
in  any  station  of  life,  the  performance  of  one's  duty;  first,  honestly  and  up- 
rightly, and  next,  with  the  exercise  of  a reasonable  degree  of  care  and  dili- 
gence, according  to  circumstances,  the  nature  of  the  trust  imposed,  and  the 
limitations  of  authority  prescribed  by  law.”  (Schouler’s  Ex  and  Ad.  g 394  ) 

(c)  Legal  principles  involved  in  the  doctrine  of  devastavit. — Tho 
principle  that  lies  at  the  very  root  of  this  rule  of  demstarit  will  always  operate 
against  au  executor  or  administrator,  whenever,  in  justice,  he  should  be  called 
upon  to  respond  for  some  act  of  maladministration,  inexcusable  neglect  or 
covinous  procedure.  Fraud,  in  all  its  multifarious  details,  is  abhorrent  both 
at  law  and  in  equity,  and  the  court  will  aever  relax  its  vigilance  where,  from 
the  circumstances  of  the  case,  it  is  fairly  inferable  that  the  executor  or  adminis- 
trator lias  abused  his  trust  or  compromised  the  just  rights  of  beneficiaries. 
Indeed,  it  is  a principle,  old  as  the  equity  jurisdiction,  that  whatever  fraud 
creates,  equity  will  destroy. 
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(d)  How  occasioned  ; four  methods  considered  — It  would  be  an  idle 
ceremony  to  attempt  an  accurate  enumeration  of  the  various  methods  by  which 
an  executor  or  administrator  can  accomplish  a deea»tarit  of  the  estate  entrusted 
to  his  cate.  After  a critical  review  of  many  authorities,  the  conviction  is  fast- 
ened upon  the  mind  that  in  tho  vast  majority  of  lustauces  such  a result  arises 
in  some  one  of  the  following  instances. 

1.  Where  the  executor  or  administrator,  from  mere  passivity  and  inertness, 
allows  an  unsconscionable  deterioration  in  the  property  of  the  estate,  as 
where  he  unconscionably  neglects  to  pay  for  the  repair  and  insurance  of 
buildings  or  to  meet  the  taxes  thereon,  when  abundant  meuns  were  at  his 
disposal. 

2 Where,  through  carelessness  and  improvidence,  investments  of  a dubious 
and  uncertain  character  are  foisted  upon  the  estate,  whereby  its  capital  is  seri- 
ously impaired.  It  is  not  meant  to  assert  in  this  connection  that  an  executor 
or  administrator  must  guarantee  the  investments  that  he  makes,  but  it  seems 
desirable  to  emphasize  the  rule  that  requires  of  them  in  such  matters  the  due 
exercise  of  the  ordinary  prudence  and  sagacity  that  we  would  exact  from  all 
men  occupying  a fiduciary  relation. 

3.  Instances  frequently  occur  where,  by  disregarding  the  stntute  of  limita- 
tions, valid  claims,  in  favor  of  the  estate,  are  made  uncollectible,  and,  con- 
versely, where  a claim  against  the  estate,  which  is  within  the  bar  of  the  statute, 
is  paid  by  the  executor  or  administrator,  notwithstanding  the  availability  of 
the  statute. 

4.  And  lastly,  a derattarit  displays  itself  in  many  instances  in  close  compan- 
ionship with  fraud  and  deceit.  In  this  relation,  it  is  impossible  to  go  further 
with  a tabulation  of  instances.  Fraud  discovers  itself  under  so  many  dis 
guises,  and  through  so  many  shapes  and  forms,  that  it  is  a wholly  unprofitable 
task  to  undertake  even  a brief  outline  on  the  subject. 

(e)  How  proved. — A demttacit  may  be  proved  by  evidence  of  any  act  of  di- 
rect abuse,  by  the  executor  or  administrator,  of  the  funds  intrusted  to  his  man- 
agement, such  as  selling,  embezzling,  or  converting  them  to  his  own  use;  or  by 
releasing  a claim  without  payment,  or  selling  property  below  its  known  value; 
or  by  improperly  submitting  a claim  to  arbitration  or  improperly  compound- 
ing a debt,  having  no  authority  by  law  so  to  do;  or  by  payment  of  usury;  or 
the  like;  or  by  proof  of  any  other  act,  showing  maladministration  or  negligence, 
whereby  a loss  or  deterioration  of  assets  lias  ensued.  (2  Greenl.  Ev  309:  cit- 
ing Toiler.  Ex.  b.  3,  ch.  IX;  3 Bac.  Abr.  tit.  Executors  and  Administrators.  L ; 
2 Kent  Comm.  416.  notes  (a),  (a).  5th  ed.  And  see  Cooper  v.  Taylor,  8 Jur. 
450;  Stroud  v.  Dandridge,  1 C.  & K.  445.) 

(f)  The  penalty  incurred. — The  penalty  incurred  by  a demntavit  varies 
according  to  the  nature  and  scope  of  the  offense.  Courts  are  never  presumed 
to  act  in  a spirit  of  malice  or  vindictiveness,  and  ordinarily  In  matters  of  this 
character,  where  there  is  a reasonable  doubt  of  the  criminal  intent,  the  court 
will  impose,  as  a penalty  for  the  wrong  doing,  such  a definite  sum  of  monev  as 
will  reimburse  the  estate.  Occasionally,  this  sum  is  represented  by  a mere 
matter  of  interest  at  the  legal  rate  per  cent.  At  other  times,  it  may  represent 
the  highest  market  value  that  could  have  been  obtained  for  the  commodity. 
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•which  has  been  made  the  subject  of  the  derattadt.  And,  In  all  cases,  the  ob- 
ject of  the  court  is  considered  accomplished  without  necessarily  a resort  to  the 
separate  punishment  of  a trustee  provided  full  indemnity  is  secured  to  the 
estate.  (See  generally  on  this  subject  Tucker  v.  The  State,  cx  rel.,  72  Ind.  242; 
King  v.  King,  3 Johns.  Ch.  352;  GToman  v.  Cutting,  99  Mass.  334;  Richardson 
v.  The  State,  55  Ind.  381;  Farwell  v.  Steen,  40  Vt.  678;  Reitzell  v.  Miller,  25 
III  67;  Spaulding  v.  Wakefield's  Estate,  14  S.  C.  229;  Baker  v.  Fuller,  69  Me. 
152;  Rogers  v.  Fort,  19  Ga.  94.) 

(g)  Some  authorities  examined. — In  the  case  of  Wilmerding  v.  McKesson 
(1C3  N.  Y.  329),  it  was  held  that  the  executor,  sought  to  be  charged  with  the 
amount  of  the  dercutadt,  did  not  occupy  the  position  of  a passive  trustee, 
merely  joining  in  the  receipts,  etc.,  for  conformity.  He  advised  as  to  Invest- 
ments, passed  his  accounts  us  executor  and  received  bis  commissions,  consulted 
counsel,  united  in  employing  an  accountant,  etc.  He  must  have  known  that  a 
large  portion  of  the  funds  was  used  in  the  business  of  a firm  of  which  his  co- 
executor was  a member,  and  through  whose  failure  the  loss  occurred,  and  took 
no  steps  to  protect  the  fund  from  the  hazards  to  which  It  was  thus  exposed,  or 
even  protested  against  its  employment  by  the  firm.  lie  was  held  liable,  but 
not  for  a loss  occurring  through  the  abstraction  of  securities  by  his  co-execu- 
tor, during  the  same  period,  and  applying  them  to  his  own  use. 

The  law  requires  the  personal  attention  and  active  intervention  of  an  execu- 
tor in  the  possession,  protection,  security,  collection  and  management  of  the 
estate.  An  executor  cannot  turn  the  discharge  of  any  of  his  duties  in  that  be- 
half over  to  third  persons,  except  from  actual  necessity,  without  making  him- 
self liable  for  their  negligence,  misconduct  and  misapplication  of  any  part  of 
the  estate,  by  which  a loss  results  to  the  estate,  and,  when  an  actual  necessity 
arises  for  the  employment  of  another,  he  is  bound  to  select  and  use  the  best  ac- 
credited ageucies.  and  to  use  vigilance  and  prudence  in  selecting  the  agency  to 
1*  used,  and  make  the  selection  at  the  time  the  necessity  arises.  When  he  in- 
trusts the  discharge  of  any  of  these  duties  to  another,  in  case  of  a loss  arising 
therefrom,  if  he  would  exonerate  himself,  he  takes  the  burden  of  showing  an 
existence  of  an  actual  necessity  for  employing  such  third  person,  in  the  matters 
of  the  trust,  and  that  he  lias  used  this  means  of  vigilance,  care  and  prudence  in 
making  the  selection.  This  is  as  it  should  be.  He  is  selected  for  bis  supposed 
fitness  for  a careful  discharge  of  the  duties  of  the  trust,  and  gives  security  there- 
for. Without  knowing  such  actual  necessity  and  such  careful  selection,  lie 
cannot  be  heard  to  say,  " I turned  the  discharge  of  a part  of  my  duties  over  'o 
an  agent,  and  lie  has  misapplied  the  funds,  or  they  have  been  lost  through  his 
negligence."  Without  showing  such  actual  necessity  for  using  the  services  of 
another,  and  such  care  in  Ids  selection,  such  agent  is  the  chosen  agent  of  the 
executor  or  administrator,  his  hand  in  executing  the  trust,  answerable  to  him 
alone,  and  he  is  answerable  over  to  the  estate  for  any  loss  sustained  by  the  cm 
ployment.  There  would  be  no  safety  for  estates  upon  any  other  basis.  The 
careful  inquiry  into  the  fitness  of  the  person  proposed,  his  selection  and  appoint- 
ment. and  the  requirement  of  security  for  the  faithful  performance  of  the 
duties  of  the  appointment,  might  as  well  be  dispensed  with,  if  he  can,  at  plea‘- 
ure,  turn  the  discharge  of  the  duties  over  to  agents  aud  attorneys,  and  shield 
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himself  from  responsibility  for  their  misdeeds  and  negligence,  in  the  discharge 
of  duties  cast  by  the  appointment  upon  him  personally. 

Undoubtedly,  as  is  said  by  Judge  Woodruff  in  the  case  of  King  v.  Talbot 
(40  N.  Y.  76),  where  there  has  been  a misappropriation  of  trust  funds  and  sev- 
eral separate  and  distinct  Investments  have  been  made,  some  of  which  have 
been  profitable  and  others  unprofitable,  the  ce»tui  qiu  tru»t  is  at  liberty  to  ratify 
such  investments  as  have  been  profitable  and  take  the  profits  which  have  ac- 
crued from  them,  and  to  reject  the  unprofitable  ones,  and  as  to  them  insist  that 
he  shall  receive  the  money  which  has  been  invested  in  them,  with  interest. 
This  rule  is  well  established,  and  is  founded  in  good  sense.  (Norris's  Appeal, 
71  Pa.  St.  106;  Oliver  v.  Piatt,  3 How.  338;  Robinson  v.  Robinson,  11  Beav. 
871.) 

An  executor  or  trustee  is  not  a guarantor  for  the  safety  of  the  securities 
which  are  committed  to  his  charge,  and  does  not  warrant  such  safety  under  any 
and  all  circumstances,  and  against  all  contingencies,  accidents  or  misfortunes. 
The  true  rule  which  should  govern  his  conduct  is,  that  h j is  bound  to  employ 
such  prudence  and  such  diligence  in  the  care  and  management  of  the  estate  or 
property  as  in  general  prudent  men  of  discretion  and  intelligence  employ  in 
their  own  affairs.  (King  v.  Talbot,  tupra.)  While  this  rule  requires  an  exec- 
utor or  trustee  to  avoid  all  extraordinary  risks  in  the  investment  of  the  moneys 
of  the  estate  and  to  keep  the  same  safely,  it  does  not  demand  that  he  shall 
be  made  liable  for  contingencies  which,  under  ordinary  circumstances,  could 
not  have  been  anticipated. 

The  law  is  stated  by  Savage,  C.  J.,  in  Colt  v.  Lansier  (9  Cow.  320.  342),  to 
be;  “ That  auy  person  receiving  from  an  executor  the  assets  of  his  testator, 
knowing  that  this  disposition  of  them  is  a violation  of  his  duty,  is  to  be  ad- 
judged as  conniving  with  the  executor;  and  that  such  person  is  responsible  for 
the  property  thus  received,  either  as  a purchaser  or  as  a pledgee.  The  pay- 
ment by  the  executor  of  his  own  private  debt  with  the  assets  of  his  testator  is 
considered  clearly  a devattamt.” 

Collusion  is  any  intermeddling  with  the  executor  or  the  assets  of  the  testator 
by  which  the  executor  is  guilty  of  a violation  of  his  duty.  (Murray  v.  Blatch- 
ford,  1 Wend.  585.)  The  mixing  of  any  assets  of  the  estate  with  the  funds  of 
himself  or  of  another  is  a violation  of  his  duty  and  a breach  of  his  trust. 
(Perry  on  Trusts  £ 447;  Adams'  Eq.  Jur.  [7th  Am.  ed.)  57,  59.)  The  mixing 
of  trust  moneys  with  moneys  of  another,  and  taking  a joint  mortgage  of  the 
whole,  is  a violation  of  duty  and  a breach  of  trust.  (Perry  on  Trusts,  § 463.) 
If  a breach  of  trust  has  been  committed,  the  trustee  will  be  liable  to  make  good 
every  consequent  loss,  not  only  that  loss  which  immediately  results,  but  that 
also  which  is  traceable  to  the  breach  of  duty  as  the  legitimate  effect  of  such 
breach.  (Adams' Eq.  Jur.  [7th  Am.  ed.],  61.)  A person  receiving  from  an 
executor  assets  of  an  estate,  knowing  that  such  disposition  of  them  was  a viola- 
tion of  the  executor’s  duty,  should  be  adjudged  conniving  with  the  executor 
to  work  a deva»Uint,  and  as  accountable  to  the  persons  injured  by  such  disposi- 
tion. (Colt  v.  Lansier.  9 Cow.  320;  Socio  v.  Bertbond,  19  Barb.  15.) 

In  3 Will.  Ex.  (6th  Am.  ed.,  p.  1921  [1817])  the  learned  author  says: 

Generally  speaking,  if  an  executor  appoints  another  to  receive  the  money  of 
Vol.  III-27 
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Ilia  testator:  and  he  receives  it,  it  is  the  same  thing  as  if  the  executor  himself 
had  actually  received  it,  and  will  be  assets  in  his  hand:  and  consequently  ap- 
pointing another  to  receive,  who  will  not  pay,  is  detattarit."  (See  authorities 
cited  tu  note  e ) There  are  two  authorities  in  that  note  which  apparently  hold 
that  an  administrator,  who  in  good  faith  employs  an  agent  in  another  state  to 
collect  a debt  due  the  estate,  will  not  be  held  for  the  appropriation  by  the  agent 
of  the  funds  collected  to  his  own  use.  The  case  of  Christy  v.  McBride  ( 2 111. 
75),  I have  not  examined.  But  ltagner  v.  Pearsall  (3  Johns.  Ch.  578),  there 
cited,  was  placed  by  Chancellor  Kent  upon  the  peculiar  circumstances  of  the 
case.  The  executor,  whose  estate  was  attempted  to  be  holden  in  his  lifetime, 
placed  certain  claims,  which  he  held  as  such  executor,  in  the  hands  of  an  at- 
torney for  collection.  The  claims  were  good  and  well  secured.  Nothing  was 
collected  during  the  life  of  the  executor.  Some  years  after  the  attorney  col- 
lected and  appropriated  the  money  to  his  own  use  and  became  insolvent. 
Those  interested  in  the  estate  made  no  move  to  close  it  until  long  after  the 
misappropriation  by  the  attorney,  and,  having  obtained  a judgment  against 
the  attorney,  brought  the  bill  against  the  executors  and  heirs  of  the  original 
executor  twelve  years  after  his  death.  As  the  loss  did  not  arise  during  the  life 
of  the  executor,  and  considering  the  delay  of  those  interested  in  the  estate  in 
moving  to  close  it  up,  the  learned  chancellor  held  that  the  executor  and  heirs 
of  the  original  executor  were  not  liable  for  the  default  of  the  attorney.  This 
decision  rests  upon  the  peculiar  facts  of  the  case,  and  does  not  contravene  the 
general  doctrine. 

The  leading  cases  in  equity  (2  Lead.  Cas.  Eq.  part  2,  pp.  1756,  1766,  1767 
[1758]),  and  Williams'  Ex.  (tupra,  1923  [1819]),  give,  as  a result  of  all  the  best 
authorities  on  the  subject,  the  opinion  of  Lord  Cottenham  in  Clough  v.  Bond 
(3  Myl.  & Cr.  496:  s.  c.  8 81m.  594),  in  which  he  says:  “Although  a personal 
representative,  acting  strictly  within  the  line  of  his  duty,  and  exercising  reason- 
able care  and  diligence,  will  not  be  responsible  for  the  failure  or  depreciation 
of  the  fund  in  which  any  part  of  the  estate  may  be  invested,  or  for  the  insol- 
vency or  misconduct  of  any  person  who  may  have  possessed  it;  yet  if  that  line 
of  duty  be  not  strictly  pursued,  and  any  part  of  the  property  be  invested  by 
such  personal  representative  in  funds  or  securities  not  authorized,  or  be  put 
within  the  control  of  persons  who  ought  not  to  be  intrusted  with  it,  and  a loss 
be  thereby  eventually  sustained,  such  personal  representative  will  be  liable  to 
make  it  good,  however  unexpected  may  be  the  result,  however  little  likely  to 
arise  from  the  course  adopted,  and  however  free  such  conduct  may  be  from 
any  improper  motive." 
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Forbes  vs.  Harrington  et  al. 

[Supreme  Judicial  Court  of  Massachusetts,  Worcester,  June  7,  1898  ; 50  N.  E. 

Rep.  641.] 

Liability  of  devisees  for  testator's  debts  — Settlement 
of  estates — Sureties. 

1.  The  liability  of  a surety  on  a probate  bond  for  a breach  of  his  principal 

must  be  definitely  established  before  it  can  be  presented  to  tho  Probate 
Court  for  the  purpose  of  determining  the  extent  of  the  surety's  liability. 

2.  In  general,  heirs,  devisees,  next  of  kin  and  legatees  are  not  allowed  to  re- 

ceive and  hold  any  of  the  estate  unless  the  debts  have  been  paid  in  full. 

3.  Unless  the  decedent's  estate  is  represented  as  insolvent,  the  creditors  must 

bring  suit  against  the  executor  or  administrator  after  one  year  and  within 
two  years  from  the  time  of  giving  his  bond,  assuming  that  due  notice  of 
his  appointment  lias  been  given. 

4.  After  one  year  from  ills  giving  bond,  an  executor  who  has  given  due  notice 

of  his  appointment  may  safely  proceed  to  pay  the  debts  of  the  estate,  if  he 
has  received  no  notice  of  the  existence  of  demands  which  authorize  him 
to  represent  it  as  insolvent. 

5.  The  general  purpose  of  the  statute  is  that  the  settlement  of  the  estates  of 

deceased  persons  should  not  be  unnecessarily  delayed. 

6.  In  construing  the  words  of  a statutory  enactment,  reference  may  be  had  to 

other  provisions  of  the  same  cliaptei  and  to  other  clauses  in  the  same 
paragraph,  or  even  to  sections  in  the  same  chapter  that  follow  the  one 
under  review. 

7.  An  application  may  bo  made  at  any  time  before  the  estate  is  fully  adminis- 

tered for  the  retention  of  sufficient  assets  to  satisfy  claims  which  do  not 
accrue  within  two  years  from  the  time  of  giving  the  administration  bond, 
unless  some  person  interested  will  give  a bond  to  satisfy  such  claim  if  it  is 
proved  to  be  due  ; and  an  action  may  be  brought  within  one  year  after  the 
claim  becomes  payable,  or  within  one  year  after  the  final  determination  of 
the  proceedings  on  appeal,  against  the  executor  or  administrator  if  they 
are  ordered  to  retain  assets,  or  upon  the  special  bond  if  one  is  given. 

Report  from  Supreme  Judicial  Court,  Worcester  county. 

Oliver  Wendell  Holmes,  Judge. 

Suit  by  one  Forbes  against  Leonard  Harrington  and  William 
T.  Harrington.  There  was  a decree  for  defendants,  and  plaintiff 
appealed,  and  the  case  was  reported  to  the  full  court  Reversed. 
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T.  G.  Kent  and  G.  T.  Dewey , for  plaintiff. 

IF.  B.  Harding  and  IF.  E.  Sibley , for  defendants. 

Field,  C.  J. — The  justice  of  this  court  by  whom  this  suit  was 
heard  and  reported  found  that  the  right  of  the  plaintiff  to  recover 
has  been  established  “ except  so  far  as  the  contrary  appears  in  this 
report,”  and  he  ruled  that  there  had  been  no  settlement  of  the 
estate  of  Samuel  P.  Harrington,  within  the  meaning  of  Pub.  St. 
(ch.  136,  § 26  et  seq.),  and  entered  a decree  dismissing  the  bill,  from 
which  the  plaintiff  appealed. 

Samuel  P.  Harrington  died  February  23,  1887,  leaving  a will, 
which  was  duly  admitted  to  probate  March  22,  1887,  in  which  he 
devised  to  Leonard  Harrington,  Fred.  L Harrington,  and  William 
T.  Harrington  certain  interests  in  real  estate  which  he  owned  in 
Worcester,  in  this  commonwealth.  Leonard  Harrington  was  ap- 
pointed executor,  and  gave  a bond  as  such,  without  sureties,  on 
March  22,  1887,  and  on  the  same  day  letters  testamentary  were 
issued  to  him.  On  April  17,  1888,  Leonard  Harrington  filed  his 
affidavit  that  he  had  given  due  notice  of  his  appointment  as  exec- 
utor, and  on  the  same  day  filed  an  inventory  of  the  estate  of  said 
testator.  The  inventory  shows  real  estate  of  the  estimated  value 
of  $36,000,  but  no  personal  property.  The  records  of  the  Probate 
Court  show  no  further  proceedings  in  the  settlement  of  the  estate. 
There  was  no  evidence  before  the  master  that  any  personal  prop- 
erty belonging  to  the  estate  of  Samuel  P.  Harrington  ever  came 
into  the  hands  of  Leonard  Harrington  as  executor,  or  that  any 
suit  ever  had  been  brought  against  the  estate.  The  report  of  the 
justice  of  this  court  recites  that  the  master’s  report  “ does  not  show 
any  evidence”  of  any  debts  against  the  estate 

The  present  bill  was  brought  under  Pub.  St  (ch.  136,  § 26 
et  seq.),  against  Leonard  Harrington  and  William  T.  Harrington, 
as  devisees  of  Samuel  P.  Harrington;  Frederick  L.  Harrington 
not  being  resident  within  this  commonwealth,  and  not  being 
within  reach  of  the  process  of  the  court  The  bill  was  brought 
upon  a probate  bond  given  on  December  10,  1884,  in  the  penal 
sum  of  $21,000,  by  Charles  I.  Rawson,  guardian  of  William 
F.  Hervey,  an  insane  person,  as  principal,  and  said  Samuel  P. 
Harrington,  with  others,  its  sureties.  Rawson  was  on  March  7, 
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1894,  removed  by  the  Probate  Court  from  such  guardianship,  and 
Francis  IL  Dewey  was  appointed  guardian  in  his  placa  Rawson, 
as  such  guardian,  filed  his  final  account  in  the  Probate  Court  on 
June  26,  1894,  and,  after  a hearing,  he  was  charged  with  a balance 
of  $14,467.14;  and,  on  appeal  to  the  Supreme  Judicial  Court,  the 
amount  for  which  he  was  held  chargeable  was,  by  a decree  entered 
in  that  court,  on  November  27,  1894,  determined  to  be  $8,821.14. 
A copy  of  this  decree  was  filed  in  the  Probate  Court  December  6, 
1891.  Although  a demand  was  made  upon  Rawson  for  the  pay- 
ment of  this  sum,  it  was  not  paid.  The  present  bill  in  equity  was 
inserted  in  a writ  dated  December  24,  1894,  which  was  within  one 
year  after  the  right  of  action  accrued  to  the  plaintiff,  and  the  time 
had  long  before  expired  within  which  an  action  could  be  com- 
menced against  the  executor  of  the  estate  of  Samuel  P.  Harring- 
ton. Leonard  Harrington  has  been,  and  still  is,  in  possession  of 
the  real  estate  devised  to  him  for  life  by  the  will  of  Samuel  P. 
Harrington,  and  has  collected  the  rents  and  profits. 

It  is  at  least  doubtful  whether  the  claim  of  the  plaintiff  could 
have  been  legally  presented  to  the  Probate  Court,  under  Pub.  St  (clr 
136,  § 13),  until  it  had  accrued.  Our  decisions  indicate,  although 
the  exact  question  has  not  been  decided,  that  the  possible  liability 
of  a surety  on  a probate  bond  for  a breach  of  his  principal  which 
has  not  been  ascertained  or  may  not  have  occurred  is  not  a claim 
that  “is  or  may  become  justly  due,”  within  the  meaning  of  that 
■section,  until  it  has  been  definitely  established.  ( Bullard  v.  Moor , 
158  Mass.  418 ; 33  N.  E.  928 ; Ames  v.  Ames,  128  Mass.  277.)  It 
would  be  difficult,  if  not  impossible,  for  a Probate  Court,  on  an 
■application  under  that  section,  to  determine  whether  there  might 
not  be  breaches  of  a probate  bond  in  the  future,  or  whether  there 
inay  not  have  occurred  breaches  in  the  past,  unless  some  action 
determining  this  fact  has  been  taken  in  the  estate  in  which  the 
bond  was  given.  Two  years  from  the  date  of  the  bond  given  by 
Leonard  Harrington  as  executor  expired  on  March  22,  1889,  and 
the  liability  as  surety  of  Samuel  P.  Harrington,  on  the  bond  given 
by  Rawson  as  guardian,  was  not  finally  determined  until  November 
27,  1894.  The  only  possible  reason,  therefore,  why  the  plaintiff 
cannot  maintain  this  suit,  as  the  presiding  justice  of  this  court  has 
found,  is  that  there  has  been  no  settlement  of  the  estate  of  Samuel 
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P.  Harrington  by  the  executor,  within  the  meaning  of  Pub.  St  (ch. 
136,  § 26  et  seq.),  or  that  a second  bond  given  by  Rawson  as  guard- 
ian after  the  death  of  Samuel  P.  Harrington  was  a substitute  for 
the  first  bond  given  by  him.  If  the  meaning  of  Pub.  St.  (ch.  136, 
§ 26)  is  that  there  must  be  a formal  settlement  of  the  estate  of 
Samuel  P.  Harrington  in  the  Probate  Court  by  the  rendering  of  a 
final  account  and  the  adjudication  of  the  Probate  Court  thereon 
showing  of  record  a settlement  of  the  estate,  then  there  has  been 
no  settlement  of  the  estate,  and  the  plaintiff  cannot  maintain  this 
suit  Leonard  Harrington,  as  devisee  of  the  real  estate,  is  in- 
terested in  not  rendering  any  such  final  account;  and  if,  on  being 
required  to  do  so,  he  had  refused,  one  incidental  question  is,  what 
would  be  the  remedy  ? The  usual  remedy  would  be  by  a suit  on 
his  bond  as  executor,  in  which  judgment  would  be  rendered  for 
the  penal  sum  of  the  bond,  and  execution  would  issue  for  what  is 
equitably  due.  If,  in  such  a suit,  he  or  the  sureties  on  his  bond 
proved  that  there  was  no  personal  property  of  the  estate  of  Samuel 
P.  Harrington  which  came  or  could  have  been  taken  into  his 
hands  as  executor,  the  execution  would  issue  for  only  nominal 
damages.  Are  the  bringing  of  such  a suit  and  the  recovery  of  judg- 
ment and  the  issuing  of  an  execution  for  nominal  damages  a settle- 
ment of  the  estate,  within  the  meaning  of  Pub  St  (ch.  136,  §26)? 
So  far  as  we  are  aware,  it  never  has  been  decided,  although  it  may 
perhaps  be  true,  that,  if  an  executor,  administrator,  or  guardian 
refuses  to  obey  the  order  of  the  Probate  Court  requiring  him  to 
render  an  account,  he  may  be  adjudged  in  contempt,  and  com- 
mitted to  jail  until  he  shall  comply  with  the  order.  Would  com- 
mitting an  executor  to  jail  on  his  refusal  to  render  a final  account 
be  a settlement  of  the  estate,  within  the  meaning  of  Pub.  St.  (ch. 
136,  § 26)  ? It  also  has  been  intimated,  although  never  decided, 
that  a final  account  may  be  taken  although  an  executor  persists  in 
his  refusal  to  render  such  an  account,  in  much  the  same  manner 
a3  account  in  equity  is  taken  when  a defendant  refuses  to  appear, 
and  the  bill  is  taken  for  confessed  against  him.  (See  Murray  v. 
Wood,  144  Mass.  195;  10  N.  E.  822.)  Is  the  taking  of  an  ac- 
count in  this  manner  a settlement  of  the  estate,  within  the  mean- 
ing of  the  statute?  Can  an  executor  who  is  also  a devisee,  in 
such  a case  as  the  present,  escape  all  liability  as  devisee  by  simply 


Digitized  by  Google 


FORBES  v.  HARRINGTON  ET  AL. 


215 


refusing  to  render  a final  account  in  the  Probate  Court,  and  per- 
sisting in  his  refusal  until  a year  has  expired  from  the  time  when 
the  cause  of  action  of  the  plaintiff  accrued? 

The  general  scheme  of  our  statutes  for  the  recovery  by  creditors 
of  debts  against  the  estate  of  a deceased  person  is  intelligible 
enough.  In  general,  heirs,  devisees,  next  of  kin,  and  legatees  are 
not  to  receive  and  hold  any  of  the  estate  unless  the  debts  are  paid. 
When  an  estate  is  not  represented  insolvent,  the  creditors  must 
bring  suit  against  an  executor  or  administrator  after  one  year,  and 
within  two  years  from  the  time  of  giving  his  bond,  if  due  notice 
of  his  appointment  has  been  given.  Certain  exceptions  to  this 
requirement  are  found  in  Pub.  St.  (ch.  136,  §§  10-12),  which  are  not 
applicable  to  the  present  case.  After  one  year  from  his  giving 
bond,  an  executor  who  has  given  due  notice  of  his  appointment 
may  safely  proceed  to  pay  the  debts  of  the  estate  if  he  has  re- 
ceived no  notice  of  the  existence  of  demands  which  authorize  him 
to  represent  it  insolvent  An  application  under  section  13,  id., 
may  be  made  “at  any  time  before  the  estate  is  fully  adminis- 
tered," for  the  retention  of  sufficient  assets  to  satisfy  claims  which 
do  not  accrue  within  two  years  from  the  time  of  giving  the  ad- 
ministration bond,  unless  some  person  interested  will  give  a bond 
to  satisfy  such  claim  if  it  is  proved  to  be  due ; and  an  action  may 
be  brought  within  one  year  after  the  claim  becomes  payable,  or 
within  one  year  after  the  final  determination  of  the  proceedings 
on  appeal,  against  the  executor  or  administrator  if  they  are  ordered 
to  retain  assets,  or  upon  the  special  bond  if  one  is  given.  The 
section  probably  relates  only  to  the  retention  of  personal  assets. 
( Clark  v.  Holbrook , 146  Masa  366;  16  N.  E.  410.)  Under  this 
section,  in  order  to  defeat  the  application,  can  an  administrator  or 
executor  show  that  in  fact  no  personal  estate  has  come  into  his 
hands,  or  that  he  has  paid  it  out  to  the  person  entitled  to  it  ac- 
cording to  law  before  the  application  was  made?  An  order  re- 
quiring an  executor  to  retain  in  his  hands  a certain  amount  of  the 
personal  assets  of  course  would  be  unavailing  if  there  were  no 
such  assets.  An  estate  in  fact  is  often  fully  administered,  although 
the  record  of  it  may  not  appear  in  the  Probate  Court;  and  as  the 
record  of  the  Probate  Court  shows  only  what  has  been  done,  even 
when  the  final  account  as  rendered  is  approved,  the  action  ap- 
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proved  necessarily  must  have  taken  place  some  time  before  the 
approval  of  it  by  the  court  ( Lincoln  v,  Aldrich , 111  Mass.  342; 
5 N.  E.  517.)  The  general  purpose  of  our  statutes  is  that  the  set- 
tlement of  the  estates  of  deceased  persons  should  not  be  unneces- 
sarily delayed,  and  the  general  purpose  of  Pub.  St  (eh.  136,  § 26 
et  seq.)  is  that  if  a person,  from  the  nature  of  his  claim  against 
the  estate,  has  had  no  opportunity  of  fully  enforcing  it  against  the 
estate  in  the  hands  of  the  executor  or  administrator  by  any  of  the 
methods  thereinbefore  provided,  he  should  have  an  opportunity  of 
recovering  what  is  due  to  him  from  the  heirs  and  next  of  kin  if 
the  estate  was  intestate,  or  from  the  devisees  and  legatees  of  a 
testate  estate  to  an  amount  not  exceeding  the  value  of  the  real  or 
personal  property  that  had  been  received  from  the  estate,  if  the 
action  be  commenced  within  one  year  after  the  right  of  action  ac- 
crued. In  such  a case  as  the  present  the  executor  could  not  have 
been  licensed  to  sell  real  estate  in  order  to  pay  the  present  claim. 
( Tarbell  v.  Parker , 106  Mass.  347 ; Ames  v.  Jackson , 115  id.  508.) 

Brooks  v.  Rayner  (127  Mass.  268),  in  some  respects  resembles 
the  case  at  bar.  In  that  case,  however,  the  defendant  demurred 
to  the  bill,  and  the  bill  alleged,  among  other  things,  that  the 
executor  of  the  estate  of  Letty  Eaton,  who  was  one  of  the  sureties 
on  a guardian’s  bond,  “still  holds  a large  portion,  and  nearly  all 
of  the  property  of  the  testator  more  than  sufficient  to  satisfy  the 
plaintiffs  claim;  ” and  it  was  held  that  the  plaintiffs  remedy  was 
under  Gen.  St.  (ch.  97,  § 8,  which  is  now  after  amendment  [by 
St  1879,  ch.  71],  Pub.  St  ch.  136,  § 13).  The  estate  of  the  tes- 
tator had  not  been  in  fact  fully  administered,  and  there  was  ap- 
parently an  adequate  remedy  under  that  section.  Of  that  section 
in  the  Public  Statutes,  the  Court,  in  Clark  v.  Holbrook  ( ubi  supra), 
say:  “That  section  looks  to  the  executor’s  retaining  assets  already 
in  his  hands.  It  does  not  contemplate  the  court’s  ordering  him  to 
sell  real  estate  to  meet  the  liability  when  it  shall  accrue.  Still  less 
does  it  contemplate  such  a sale  to  meet  the  chance  of  a liability 
which  may  never  be  incurred.  Therefore  it  is  not  intended  to  bar 
a resort  to  the  real  estate  in  case  the  personal  estate  is  retained 
and  exhausted.”  Grow  v.  Dobbins  (124  Maas.  560)  was  an  action 
at  law,  and  it  is  said  in  the  opinion  that  “ the  plaintiff  did  not  al- 
lege or  prove  that  the  estate  of  the  intestate  had  been  settled  when 
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his  right  of  action  accrued;  if  it  had  not,  the  plaintiff  had  a remedy, 
under  Gen.  St  (ch.  97,  §§  8,  9),”  etc.  But  if  there  were  no  per- 
sonal assets  in  fact  in  the  hands  of  the  administrator,  either  be- 
cause noue  had  been  received,  or  because  all  the  assets  in  his  hands 
had  been  lawfully  paid  to  the  persons  entitled  to  them,  it  is  diffi- 
cult to  see  what  remedy  the  plaintiff  had  under  these  sections  of 
statutes.  In  that  case  the  court  below  ruled  that  the  action  could 
not  be  maintained,  for  the  reason  that  the  plaintiff's  remedy  was 
by  bill  in  equity,  and  because  the  evidence  did  not  show  the  case 
to  be  within  the  statute.  The  plaintiff  accordingly  brought  a bill 
in  equity.  Grow  v.  Dobbins  (128  Mass.  271)  was  the  bill  in 
equity ; but  the  bill  did  not  allege  that  the  estate  of  William  Dob- 
bins had  either  been  fully  administered  or  settled.  The  answer 
alleged  that  the  estate  of  William  Dobbins  “was  not  fully  ad- 
ministered." A single  justice  dismissed  the  bill,  on  the  ground 
“ that  it  did  not  allege,  nor  did  it  appear  at  the  hearing,  that  the 
estate  had  been  settled  when  the  bill  was  filed.”  On  this  ground 
the  exceptions  were  overruled.  In  none  of  these  cases  is  it  consid- 
ered or  determined  what  constitutes  a settlement  of  an  estate 
within  the  meaning  of  Pub.  St.  (ch.  136,  § 26  el  seq.  See,  also, 
Hammond  v.  Granger , 131  Mass.  351.)  Allen  v.  Dean  (148  id.  594; 
20  N.  E.  314),  relates  to  the  construction  of  a will. 

The  meaning  of  the  words  “after  a settlement  of  an  estate,”  etc., 
in  the  first  part  of  section  26  of  Public  Statutes  (ch.  136),  must  be 
construed  with  reference  to  other  provisions  in  the  same  chapter, 
and  to  other  clauses  in  the  same  or  the  following  sections,  as  has 
been  noticed  in  Clark  v.  Holbrook  ( ubi  supra).  Reference  also 
should  lx?  made  to  the  history  of  the  section.  (Gen.  St  ch.  101, 
§31;  Rev.  St  ch.  70,  § IS;  and  the  commissioner’s  notes,  St 
1788,  ch.  66,  § 5.)  The  debts  for  which  the  heirs,  next  of  kin, 
devisees,  or  legatees  are  to  be  held  liable  are  declared  in  said  sec- 
tion 26  to  be  “ all  debts  for  which  suits  could  not  have  been  brought 
against  an  executor  or  administrator,  and  for  which  provision  is 
not  made  in  the  preceding  provisions  of  this  chapter."  The  begin- 
ning of  section  27  is  as  follows : “ A creditor  whose  right  of  action 
accrues  after  the  expiration  of  said  time  of  limitation,  and  whose 
claim  could  -not  legally  be  presented  to  the  Probate  Court,  or 
whose  claim,  if  presented,  has  not  been  allowed,  may,  by  action 
Vol.  Ill— 28 
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commenced  within  one  year  next  after  the  time  when  such  right 
of  action  accrues,  recover,”  etc.  The  reference  to  a claim  which 
could  not  legally  be  presented  to  the  Probate  Court,  or,  if  pre- 
sented, has  not  been  allowed,  plainly  refers  to  section  18  of  the 
same  chapter.  It  would  unnecessarily  delay  the  settlement  of 
estates  to  hold  that  the  Probate  Court  could  order  an  executor  or 
administrator  to  retain  personal  assets  to  the  amount  of  the  penal 
sums  of  all  the  probate  bonds  on  which  the  deceased  was  a surety 
when  it  had  not  been  determined  that  there  had  been  a breach  of 
the  condition  of  the  bonds.  But,  if  application  could  be  made 
under  thnt  section,  it  might  be  that  the  executor  or  administrator 
never  had  received  any  personal  assets,  or,  if  he  had,  had  paid 
them  out  to  the  persons  entitled  to  them,  perhaps  in  payment  of 
preferred  debts,  or  that  all  the  personal  assets  which  came  into  his 
hands  or  were  in  his  hands  at  the  time  when  the  application  was 
made  were  insufficient  in  amount  for  the  ultimate  satisfaction  of 
the  claim  presented. 

We  think  that  the  words  “the  settlement  of  an  estate,”  in  Pub. 
St.  (ch.  136,  § 26),  mean  such  an  actual  settlement  of  it  that  the 
plaintiff  could  not  have  obtained  full  satisfaction  of  his  claim 
against  the  estate  under  the  preceding  provisions  of  the  chapter  by 
any  proceeding  against  the  executor  or  administrator  if  he  had 
used  the  diligence  which  the  statutes  require.  But  if  none  of  the 
remedies  under  the  preceding  provisions  of  the  chapter  were  open 
to  him  to  recover  his  claim  in  full,  and  he  has  used  due  diligence, 
we  think  that  then  his  remedy  to  recover  what  is  due  is  under  sec- 
tion 26  and  the  following  sections,  to  the  extent  of  the  real  and 
personal  property  that  has  been  received  by  the  heirs,  next  of  kin, 
devisees,  and  legatees,  and  that,  in  order  to  proceed  under  this  sec- 
tion, it  is  not  necessary  that  the  settlement  of  the  estate  by  an  ad- 
ministrator or  executor  should  formally  appear  in  the  records  of 
the  Probate  Court,  but  that  if  an  executor  or  administrator  has 
been  properly  appointed  and  qualified,  and  has  given  notice  of  his 
appointment,  the  fact  that  the  estate  has  been  fully  administered 
or  has  been  actually  settled  may  be  shown  by  any  competent  evi- 
dence. Pub.  St.  (ch.  136,  § 26)  in  terms  requires  only  a settle- 
ment of  the  estate,  and  not  that  the  settlement  should  appear  of 
record  in  the  Probate  Court  We  are  of  opinion  that  the  ruling 
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of  the  presiding  justice  was  erroneous  on  this  part  of  the  case,  be- 
cause, as  we  infer,  it  proceeded  on  the  theory  that  a final  settle- 
ment of  the  estate  of  record  in  the  Probate  Court  was  necessary  as 
a condition  to  the  maintenance  of  the  suit. 

The  plaintiff’s  counsel  filed  objections  and  exceptions  to  the  mas- 
ter’s report,  on  the  ground  that  the  master  did  not  find  that  no  per- 
sonal property  ever  came  into  the  hands  of  Leonard  Harrington,  as 
executor  of  the  estate  of  Samuel  P.  Harrington,  and  did  not  find 
that  said  estate  was  settled,  within  the  meaning  of  Pub.  St  (ch. 
136,  § 26),  but  found,  if,  under  the  rule  of  reference  to  him,  he 
had  the  power  so  to  find,  that  the  estate  “ still  remained  unsettled;  ” 
and  that  they  requested  the  master  to  report  all  the  evidence  on 
the  subject,  including  the  inventory  filed  by  said  Harrington.  The 
master  reported  that  “ the  only  evidence  before  me  showing  any 
property,  personal  or  real,  that  ever  came  into  the  hands  of  Leon- 
ard Harrington,  executor  of  the  estate  of  Samuel  P.  Harrington, 
was  the  inventory  filed  in  the  Probate  Court,  a copy  of  which  is 
hereto  annexed,"  and  the  inventory  annexed  showed  no  personal 
estate.  We  think  that  the  plaintiff’s  exceptions  to  the  master’s 
report  should  be  sustained,  and  that,  unless  the  parties  desire  to 
offer  evidence  on  this  subject,  it  should  be  found  and  ruled  that 
the  estate  of  Samuel  P.  Harrington  has  been  settled,  within  the 
meaning  of  Pub.  St  (ch.  186,  § 26,  et  seq.). 

The  next  question  relates  to  the  effect  of  the  filing  of  a second 
bond  by  Rawson,  as  guardian,  after  the  death  of  Samuel  P.  Har- 
rington. The  provisions  of  statute  on  this  subject  are  found  in 
Pub.  St  (ch.  143,  §§  5-8).  It  does  not  appear  that  the  second 
bond  was  filed  in  pursuance  of  these  provisions  of  statute;  and,  on 
the  evidence  reported  by  the  master,  it  must  be  found  to  be  a vol- 
untary bond,  and  it  must  be  held  that  the  sureties  on  the  first 
bond  were  not  discharged  by  the  filing  of  the  second  bond. 
{Brooks  v.  Whitmore,  142  Mass.  399;  8 N.  E.  117;  Loring  v. 
Bacon,  3 Cush.  465.) 

The  decree  dismissing  the  bill  should  be  reversed,  and  unless 
the  parties  desire  to  offer  further  evidence  on  the  questions  whether 
any  personal  assets  ever  came  into  the  hands  of  the  executor  of 
Samuel  P.  Harrington,  or  whether  at  the  time  when  the  plaintiff's 
cause  of  action  accrued,  there  were  personal  assets  in  the  hands  of 
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the  executor,  which  he  might  have  been  ordered  to  retain,  under 
Pub.  St  (ch.  136,  § 13),  there  should  be  a decree  for  the  plaintiff. 
Ordered  accordingly. 


Ryan  et  al.  vs.  Mahan  et  al. 

[Supreme  Court  of  Rhode  Island.  March  11,  1898;  20  R.  I.  18;  89  Atl. 

Rep.  893.) 

Testamentary  powers. 

Where  a widow  becomes  vested  under  the  recitals  of  a will  with  a power  to 
sell  certain  real  estate,  and  she  dies  without  having  exercised  the  power, 
no  one  has  the  right  to  exercise  it  in  her  stead,  as  the  power  to  sell  was 
persona]  and  died  with  her. 

Bill  in  equity  by  Martin  A.  Ryan  and  others  against  John  Ma- 
han and  others.  Dismissed. 

Chas.  E.  Oorman,  for  complainants. 

A.  B.  Crafts,  for  respondents. 

Per  Curiam. — We  know  of  no  principle  by  which  the  debts 
incurred  by  Mary  Mahan,  the  widow  of  John  Mahan,  for  her  sup- 
port and  comfort,  can  be  collected  from  or  made  a charge  on  her 
husband's  estate.  His  will  gave  his  estate  to  her  for  her  use  and 
benefit  during  her  life,  and  conferred  on  her  power  to  sell  or  dis- 
pose of  it  for  her  support  and  comfort.  Her  interest  in  the  estate 
ceased  with  her  life  The  power  to  sell  was  personal  to  her.  She 
died  without  exercising  it,  and  no  one  has  power  to  execute  it  in 
her  stead.  ( Phillips  v.  Wood,  16  R I.  274;  15  Atl.  88;  Brown  v. 
Phillips,  16  R I.  612;  18  Atl.  249:  Rhode  Island  Hospital  Trust 
Co.  v.  Commercial  Nat.  Bank,  14  R I.  625.) 
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Healy  et  al.  vs.  Healy  et  al. 

[Supreme  Court  of  Errors  of  Connecticut,  March  24,  1898  ; 70  Ct.  467;  89  Atl. 

Rep.  793.] 

Construction  of  wills — Perpetuities — Bequest. 

1.  A bequest  of  “ the  use  of  the  one-twentieth  of  the  remainder  of  my  estate 

to  A B,  at  his  decease  to  go  to  his  legal  heirs,”  is  not  obnoxious  to  the 
common  law  rule  against  perpetuities. 

2.  A bequest  to  the  legal  heirs  of  J's  children  is  construed  to  mean  such  per- 

sons as  answer  that  description  at  the  time  of  the  testator's  death. 

8.  Where  the  legal  heirs  consist  of  children  and  representatives  of  deceased 
children,  they  take  per  ntirpee. 

Case  reserved  for  the  consideration  of  the  full  bench  by  an 
order  of  the  Superior  Court  entered  at  a terra  held  in  and  for  the 
county  of  Hartford. 

Hon.  Milton  A.  Shumway,  Presiding  Judge. 

Charles  H.  Briscoe,  for  executors,  Julia  Warner,  and  heirs  of 
Paul  Healy. 

Donald  T.  Warner  and  Howard  F.  Landon,  for  Emma  Healy 
and  others. 

Hungerford,  Hyde , Joslyn  <£  Oilman,  for  Bertrand  N.  Healy. 

Samuel  A.  Herman,  for  William  C.  and  Marcus  L.  Healy. 

Sperry,  McLean  <1  Brainard,  for  Charles  J.  Healy  and  others. 

John  H.  White  and  Sylvester  Barbour,  for  Mary  Beckwith  and 
others. 

Suit  by  Jane  Coe  Healy  and  others,  as  executors  of  the  will  of 
Samuel  L.  Healy,  against  Bertrand  N.  Healy  and  others,  for  the 
construction  of  a will.  Facts  found,  and  questions  reserved  to  the 
Supreme  Court  for  advice. 

Samuel  L.  Healy  made  his  will  on  October  26,  1896,  and  died 
January  1,  1897.  The  will  which  has  been  duly  proved  is  as  fol- 
lows: “(1)  I give  and  bequeath  to  the  children  of  Nephew  Ber- 
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trand  (daughters),  Edna  and  Sada,  five  hundred  dollars  each.  (2) 
I give  and  bequeath  to  the  daughter  of  my  deceased  sister  Betsey 
Allen  (name  forgotten),  or  her  legal  heirs,  one  thousand  dollars. 

(3)  I give  and  bequeath  to  my  beloved  wife,  Jane  Coe  Healy, 
ten-twentieths  of  the  remainder  of  my  estate,  real  and  personal. 

(4)  I give  and  bequeath  to  my  brother  John  Healy  the  use  of 

one-twentieth  of  remainder  of  my  estate,  real  and  personal,  at  his 
decease  to  go  to  his  legal  heirs.  (5)  I give  and  bequeath  to  my 
brother  Wm.  C.  Healy  the  use  of  one-twentieth  of  remainder  of 
my  estate,  real  and  personal,  at  his  decease  to  go  to  my  brother 
John  Healy's  children,  share  and  share  alike.  (6)  I give  and  be- 
queath to  my  brother  M.  L.  Healy  the  use  of  one-twentieth  of  re- 
mainder of  my  estate,  real  and  personal,  at  his  decease  to  go  to 
his  legal  heirs.  (7)  I give  and  bequeath  to  my  sister  Julia  War- 
ner one-twentieth  of  the  remainder  of  my  estate,  real  and  personal, 
at  her  decease  to  go  to  her  legal  heirs.  (8)  I give  and  bequeath 
to  the  iegal  heirs  of  my  brother  Paul  Healy  (deceased)  two-twen- 
tieths of  remainder  of  my  estate,  real  and  personal,  share  and 
share  alike.  * * * (10)  I give  and  bequeath  to  the  legal 

heirs  of  my  brother  M.  L.  Healy  two-twentieths  of  remainder  of 
my  estate,  real  and  personal,  share  and  share  alike.  (11)  I ordain 
and  appoint  my  wife,  Jane  Coe  Healy,  executrix,  and  my  nephew 
Anson  W.  Healy,  executor,  of  this,  my  last  will  and  testament, 
without  bonds.”  Upon  settlement  of  the  estate,  there  remain  to 

to  be  distributed  some  $50,000,  personal  estate,  with  $ , real 

estate.  The  complaint  asks  the  Superior  Court  to  construe  the  will 
in  the  following  particulars  : “ First,  whether,  under  section  4,  the 
children  of  John  Healy  are  entitled  to  one-twentieth  of  remainder 
after  his  decease,  or  whether  said  remainder  is  intestate  estate; 
second,  whether,  under  section  6,  M.  L.  Healy's  children  are  en- 
titled to  receive,  or  said  estate  subject  to  said  life  use  is  intestate; 
third,  whether,  under  section  7,  Julia  Warner  takes  absolutely,  or 
her  children  take  subject  to  her  life  estate,  or  if  these  will  remain 
intestate  estate ; fourth,  whether,  under  section  8,  Paul  Healy's 
children,  or  their  representatives,  take,  or  said  remainder  is  intes- 
tate estate;  fifth,  whether,  under  section  9,  the  children  or  grand- 
children of  John  take,  or  the  estate  given  in  the  ninth  clause  is 
intestate ; sixth,  whether,  under  the  tenth  clause,  the  children  of 
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M.  L Healy  take,  or  the  two-twentieths  purporting  to  be  given  by 
said  clause  is  intestate  estate."  The  court  finds  that  the  testator 
was  eighty  years  old  at  the  date  of  the  will,  which  was  written  by 
one  Rollin  Humphrey,  who  was  at  the  time  about  seventy  years 
old ; and  neither  the  testator  nor  Humphrey  was  a lawyer ; that 
defendant  Bertraud  N.  Healy  is  one  of  the  heirs  at  law  of  the  tes- 
tator, being  the  only  son  of  Nathaniel  Healy,  deceased,  brother  of 
the  testator ; that  Thomas  G.  Healy,  a brother  of  the  testator,  not 
named  as  legatee,  was  a man  of  large  wealth,  and  has  died  since 
the  commencement  of  this  action,  leaving  children  surviving  him  ; 
that  the  defendants  Charles  J.  and  Mabel  Healy,  Lueretia  Barnes, 
and  Mary  and  Clara  Beckwith  are  the  children,  and  all  the  chil- 
dren, of  the  testator’s  brother  John  Healy,  who  died  after  the 
execution  of  the  will,  and  before  the  testator ; that  Herbert  S. 
Beckwith  is  the  son  of  Mary  Beckwith,  and  Raymond  and  Louis 
Beckwith  are  the  sons  of  said  Clara  Beckwith  (being  all  minors), 
and  are  all  the  grandchildren  of  John  Healy,  deceased  ; that  said 
John  Healy  lived  a near  neighbor  to  the  intestate,  who  was  in- 
timate with  John  and  his  family,  and  knew  well  his  children  and 
grandchildren ; that  the  defendants  Emma,  Edith,  Wallace,  anti 
Willis  Healy,  Effa  Curtis,  Ellen  Welton,  Hattie  Hyde,  Winifred 
Hayes,  Egbert  N.  Elmer,  and  Henry  Healy  were  the  children, 
and  all  the  children,  of  the  testator’s  brother  M.  L.  Healy,  and 
they  were  all  well  known  to  the  testator  at  the  time  he  executed 
said  will;  that  the  testator's  brothers  William  C.  and  M.  L.  Healy 
and  his  sister  Julia  Warner  still  survive;  that  Paul  Healy  died 
before  the  testator,  and  three  of  his  children  and  three  representa- 
tives of  children  survive. 

Hamersley,  J. — Some  of  the  respondents,  in  their  answer, 
allege  certain  facts  as  tending  to  show  the  circumstances  under 
which  the  will  was  made;  and  the  executors  demurred  to  these 
allegations.  Apparently,  this  demurrer,  although  sustained  by 
the  court,  is  waived  by  the  reservation ; but,  if  not,  we  deem  it 
unnecessary  to  pass  upon  the  action  of  the  court  in  sustaining  the 
demurrer,  as  the  facts  averred,  in  view  of  the  plain  meaning  of  the 
will,  could  only  serve  to  support  a construction  sufficiently  clear 
without  them. 


Digitized  by  Google 


224 


PROBATE  REPORTS  ANNOTATED. 


The  clauses  we  are  asked  to  construe  are  valid.  A bequest  of 
“ the  use  of  one-twentieth  of  the  remainder  of  my  estate  to  A.  B., 
at  his  decease  to  go  to  his  legal  heirs,''  is  certainly  not  obnoxious- 
to  the  common-law  rule  against  perpetuities.  It  is  immaterial 
whether  it  would  be  valid  under  our  late  statute  of  perpetuities. 
This  will  was  executed  since  the  repeal  of  that  statute.  The  gift 
in  the  fourth  clause  vests  in  the  legal  heirs  of  John  Llealy  at  the 
death  of  the  testator.  The  prior  death  of  the  life  tenant  does  not 
invalidate  the  gift  over.  The  seventh  clause,  which  gives  “ to  my 
sister  Julia  Warner  one  twentieth  of  the  remainder  of  my  estate, 
real  aud  personal,  at  her  decease  to  go  to  her  legal  heirs,”  gives  to 
Julian  life  estate  only.  The  language  used,  in  connection  with 
that  of  other  parts  of  the  will  and  its  whole  scheme,  clearly  ex- 
presses this  intent  The  ninth  clause  gives  the  legacy  named  to 
the  legal  heirs  of  John.  When  a clause  can  be  read  so  as  to  be 
consistent  with  a testator’s  evident  intent,  and  avoid  uncertainty, 
it  should  be  so  read.  By  supplying  the  omission  of  a comma,  any 
doubt  as  to  the  meaning  of  this  clause  disappears  It  then  reads  : 
“I  give  and  bequeath  to  the  legal  heirs  of  my  brother,  John’s 
children,  two-twentieths,”  etc.  In  the  tenth  clause  the  legacy  is 
given  “ to  the  legal  heirs  of  my  brother  M.  L Healy.”  It  appears 
from  the  will  itself  that  the  testator  knew  that  his  brother  was 
living,  for  he  gives  him  a legacy  in  the  sixth  clause.  It  is  there- 
fore certain  that  he  here  uses  the  words  “legal  heirs"  in  the 
popular  sense,  as  indicating  the  persons  entitled  to  inherit  if  his 
brother  were  dead.  Where  the  legal  heirs  include  children  and 
the  representatives  of  children,  as  appears  to  be  the  case  with  those 
names  in  the  eighth  clause,  of  course  they  take  per  stirpes.  ( Jack- 
son  v.  Akop,  67  Conn.  249,  254  ; 34  Atl.  1106.) 

The  Superior  Court  is  advised:  (1)  The  legal  heirs  of  John 
llealy  living  at  the  death  of  the  testator  are  entitled  to  the  be- 
quest under  the  fourth  section.  (2)  The  bequest  under  section  6 
is  to  M.  L.  Healy  for  life,  and  upon  his  death  to  those  who  in  that 
event  are  his  legal  heirs  then  living.  (3)  The  bequest  under  sec- 
tion 7 goes  to  Julia  Warner  for  life,  and  upon  her  death  to  her 
legal  heirs  then  living.  (4)  The  bequest  under  section  8 goes 
to  the  legal  heirs  of  Paul  Healy  living  at  the  testator's  death. 
(5)  The  bequest  under  section  9 goes  to  the  legal  heirs  of 
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John  Ilealy  living  at  testator's  death.  (0)  The  bequest  under 
section  10  goes  to  those  persons  living  at  the  testator’s  death 
who  would  be  the  legal  heirs  of  M.  L.  Ilealy  if  he  were  dead. 
(7)  All  the  above  gifts  are  valid,  and,  where  the  legal  heirs  con- 
sist of  children  and  representatives  of  deceased  children,  they  take 
per  stirpes. 

The  other  judges  concurred. 


Noth.—  WHEN  BENEFICIARIES  TAKE  PER  STIRPES  AND  WHEN 
PER  CAPITA. 

The  law  favors  that  construction  of  a will  which  will  make  a distribution  as 
nearly  conformed  to  the  general  rule  of  inheritance  as  the  language  will  per- 
mit ; and  favors  equities  rather  than  technicalities.  (Letchworth's  Appeal,  30 
Pa.  St.  175;  Johnson  v.  Ballou,  28  Mich.  392.) 

By  a careful  examination  of  the  various  statutes  of  descent  and  distribution, 
it  will  appear  that  in  a case  of  intestate  succession  the  law  aims  at  absolute 
equality  between  beneficiaries  of  the  same  class;  and,  to  effect  this  equality  in 
all  cases  where  the  issue  of  a devisee  are  to  take  a portion  of  the  inheritance  in 
place  of  (lie  original  party  named  who  has  been  removed  by  death,  the  issue 
take  per  stirpes  and  not  per  capita . 

To  illustrate:  A testator  devises  his  entire  property  to  his  brothers,  one  of 
whom  has  a family  of  several  children;  the  other  being  unmarried.  After  the 
death  of  the  testator,  and  before  the  probate  of  his  will,  the  married  brother 
dies.  Now  on  a distribution  of  this  estate,  the  five  children  of  the  deceased 
married  brother  take  one-tenth  of  the  estate  absolutely  under  a per  ttirpes 
distribution,  they  having,  between  them,  the  one  half  that  would  have  gone 
to  the  father  had  he  been  living.  On  the  other  hand,  the  surviving  unmarried 
brother  takes  one-half  of  the  entire  estate  per  capita.  But  if  both  brothers 
had  been  living,  each  would  have  taken  per  capita.  The  death  of  one,  before 
the  distribution,  involved  a change  in  the  distributive  scheme,  and  the  children 
of  the  one  so  dying  took  the  inheritance  per  stirpes  — in  other  words,  they 
divided  between  themselves  the  one-half  interest  that  would  have  gone  to  their 
father.  The  following  arc  some  of  the  authorities  which  may  be  consulted 
with  profit  on  this  question  of  distribution  : Hill  v.  Bowers  (120  Mass.  185); 
Farmer  v.  Kimball  (46  N.  H.  435);  Young’s  Appeal  (83  Pa.  St.  59);  Losev  v. 
Westbrook  (35  N.  J.  Eq.  116);  Maddox  v.  State  (4.  liar.  & J.  539);  McKelvey  v. 
McKelvey  (43  Ohio  St.  213);  Hayes  v.  King  (37  N.  J.  Eq.  1);  Minter’s  Appeal 
(40  Pa.  St.  Ill);  Balcolm  v.  Haynes  (96  Mass.  204);  Collins  v.  Uoxie  (9  Paige, 
Ch.  91);  Lockhart  v.  Lockhart  (3  Jones’  Eq.  205). 

It  is  the  doctrine  under  the  statute  of  distributions,  that  the  claimants  take 
per  et'rpcs  only  when  they  stand  in  unequal  degrees,  or  claim  by  representation, 
and  then  the  doctrine  of  representation  is  necessary.  But  when  they  all  stand 
in  equal  degrees,  as  three  brothers,  three  grandchildren,  three  nephews  etc 
Von.  Ill— 29 
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they  take  per  capita,  or  each  an  equal  share;  because,  In  tills  case,  representa- 
tion, or  taking  per  itirpee,  Is  not  necessary  to  prevent  the  exclusion  of  those  in 
a remoter  degree;  and  it  would  be  contrary  to  the  spirit  and  policy  of  the  stat- 
ute, which  aimed  nt  a just  and  equal  distribution.  (Walsh  v.  Walsh,  Prec.  in 
Ch.  54;  Davers  v.  Dewes,  8 P.  Wms.  50;  Stent  v.  M’Leod,  8 M’Cord  Ch.  [S. 
C.]  354;  Halictt  v.  Hare,  5 Paige  810.)  Nephews  and  nieces,  under  the  statute 
of  descents  in  South  Carolina,  of  February,  1796,  whicli  abolished  primogeni- 
ture, and  distributed  real  and  personal  property  in  the  same  manner,  would,  in 
the  case  stated,  take  pur  ttirpet,  contrary  to  the  rule  in  the  English  law. 
Uncles  and  aunts,  and  nephews  and  nieces,  stand  in  the  same  third  degree,  and 
take  equally  per  capita.  (Durant  v.  Prestwood,  1 Atk.  454;  Lloyd  v.  Tench, 
8 Ves.  318;  Buissleres  v.  Albert,  8 Lee.  51;  Eng.  Eccl.  vi.  80,  ed.  Philadel- 
phia, 1841.)  If  a person  dies  without  children,  leaving  a widow  aud  mother, 
brother  and  sister,  and  two  nieces  by  a deceased  brother,  then,  according  to  tho 
established  doctrine,  the  widow  would  take  a moiety,  and  the  mother,  brother, 
and  sister  would  each  take  one-fourth,  and  the  two  nieces  the  other  one  fourth 
of  the  remaining  moiety.  (3  Kent’s  Com.  [18th  ed.]  595.) 

Where  heirs  of  a certain  description  are  all  in  the  same  degree,  they  take 
“ per  capita  ; ” otherwise,  “ per  itirpee."  The  meaning  is  this:  heirs  take  per 
capita,  or  bp  the  head,  when  each  individual  has  the  same  share;  as  forexample, 
if  there  be  five  children,  or  five  grandchildren,  or  five  brothers  and  sisters  all 
living,  and  none  of  any  other  degree,  each  takes  one-fifth.  But  heirs  take  per 
itiipei  or  bp  representation,  when  the  children  of  a deceased  heir  take  only 
their  deceased  parent's  share:  as,  for  example,  if  there  had  been  five  heirs  in 
the  same  degree,  but  one  was  dead,  the  children  of  the  deceased  would  together 
take  only  one-fifth.  (Walker's  Am.  Law  [10th  ed.]  410;  citing  Dutoit  v. 
Doyle,  16  Ohio  State  400;  R.  S.  4165-4167.) 

The  children  of  a deceased  sister  take  per  etirpee  with  the  living  sisters 
uuder  a will  bequeathing  the  balance  of  testator's  estate  " to  my  sisters  or  their 
heirs  equal  to  all.”  (Taylor  v.  Fauver,  38  S.  E.  817.) 

Again,  children  of  testator's  daughter-in-law  born  after  the  testator's  death 
take  per  capita  with  those  born  before  his  death,  under  a will  devising  certain 
land  to  such  daughter-in-law  and  “ her  children."  (Lynn  v.  Hall,  43  S.  W. 
403.) 

Similarly,  the  children  of  deceased  children  of  an  uncle  of  testatrix  take 
per  etirpee  with  the  living  children  under  a will  bequeathing  a specified 
amount  to  the  “ children  ” of  such  uncle,  with  the  statement  that  their  names, 
number,  and  place  of  residence  are  unknown  to  testatrix,  and  with  the  require- 
ment that  the  amount  is  to  be  divided  equally  between  them;  but  that  if  none 
of  them  shall  be  living  at  the  time  of  her  death,  the  bequest  shali  become  part 
of  the  residuary  estate.  (Sloan  v.  Thornton,  43  S.  W.  415.) 

The  nephews  and  nieces  of  a testator  take  per  capita,  and  not  per  itirpei, 
under  a will  devising  the  residue  of  the  testator’s  property  to  “ my  nephews 
and  nieces  (they  being  my  lawful  heirs),"  although  they  would  take  per  itirpee 
if  the  devise  were  to  the  lawful  heirs,  without  reference  to  the  nephews  and 
nieces  as  a class.  (Post  v.  Jackson,  39  Atl.  151.) 
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Kinney  vs.  Keplinger. 

[Supreme  Court  of  Illinois,  April  21,  1898;  172  111.  449;  60  N.  E.  Rep.  131.] 

Appointment  of  executor — Grant  of  letters — Adminis- 
trator OF  DECEASED  EXECUTOR — POWERS. 

1.  It  is  entirely  competent  for  a testator  to  empower  his  wife  to  act  as  his  ex- 

ecutrix during  her  lifetime,  and  to  select  some  person  as  executor,  who  is 
to  discharge  certain  duties,  which,  uuder  the  will,  could  not  he  performed 
during  the  lifetime  of  the  executrix. 

2.  It  is  also  competent  for  a testator  to  appoint  a person  to  be  his  executor  for 

a particular,  specified  time,  as  during  five  years  next  after  his  decease,  or 
during  the  minority  of  his  son.  or  the  widowhood  of  his  wife,  or  until  the 
death  or  marriage  of  his  son. 

3.  Similarly,  where  a testator  appoints  an  executor  and  provides  that  in  case 

of  hi9  death,  another  should  be  substituted,  then  on  the  death  of  the  origi- 
nal executor,  nlthough  he  has  proved  the  will,  the  executor  so  substituted, 
may  be  admitted  to  the  office.  So,  too,  different  executors  may  be  ap- 
pointed for  different  states. 

4.  The  rule  is  well  settled  that  the  administrator  of  a deceased  executor  does 

not  succeed  to  the  estate  of  the  deceased  executor’s  testator. 

5.  An  executor  is  at  liberty  to  invoke  the  aid  of  any  and  every  remedy  pro- 

vided by  law  to  enable  him  to  possess  himself  of  any  goods,  chattels, 
moneys,  effects,  etc.,  to  which  he  is  entitled  by  virtue  of  his  office. 

Appeal  from  an  order  of  the  Appellate  Court  entered  at  a term 
held  in  and  for  the  third  department 

Morrison  d Worthington,  for  appellant 

Edward  P.  Kirby,  for  appellee. 

Boggs,  J. — This  was  a petition  filed  in  the  County  Court  of 
Morgan  county  by  the  appellant,  as  executor  of  the  last  will  and 
testament  of  William  C.  Clark,  deceased,  in  which  it  was  repre- 
sented to  the  court  that  one  Hardin  G.  Keplinger  had  in  his  pos- 
session and  under  his  control  certain  goods,  chattels,  moneys, 
books  of  account,  mortgages,  and  other  evidences  of  indebtedness 
which  were  the  property  of  the  estate  of  the  said  William  C.  Clark. 
The  petition  further  alleged  that  one  Sarah  Clark,  lately  de- 
ceased, was  the  predecessor  of  the  petitioner  as  executrix  of  the 
said  will  of  the  said  William  C.  Clark,  deceased,  and  that  as  such 
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executrix  she  had  in  her  possession  the  said  goods,  chattels, 
moneys,  notes,  effects,  etc.,  sought  to  be  recovered ; that  said  H. 
G.  Keplinger  was  appointed  administrator  of  the  estate  of  the 
said  Sarah  Clark,  and  thus  caine  into  possession  of  said  goods, 
chattels,  notes,  effects,  etc.,  and  refused  to  deliver  the  same  into 
the  possession  of  the  petitioner,  and  that  it  was  necessary  petitioner 
should  have  possession  and  control  thereof  in  order  that  the  said 
estate  of  the  said  William  C.  Clark  should  he  fully  administered 
upon,  certain  legacies  provided  by  the  will  paid,  and  the  remain- 
der distributed  in  accordance  with  the  desire  of  the  said  testator, 
as  expressed  in  said  will.  Said  Keplinger  filed  an  answer  to  the 
petition,  which  presented,  as  grounds  of  defense,  (1)  that  said 
Keplinger  had  no  notes,  accounts,  moneys,  effects,  etc.,  in  his 
hands  which  belonged  to  the  estate  of  the  said  William  C.  Clark, 
but  that  the  notes,  mortgages,  moneys,  etc.,  referred  to  in  the  peti- 
tion, were  the  property  of  the  said  deceased,  Sarah  Clark,  his  in- 
testate; and  (2)  that  the  said  Michael  Kinney  was  in  fact  adminis- 
trator de  bonis  non  of  the  estate  of  said  William  C.  Clark  with  the 
will  annexed,  and  that  he  had  no  legal  right  or  authority  to  call 
upon  the  defendant  in  the  petition  for  an  accounting  as  to  any 
goods,  chattels,  moneys,  mortgages,  effects,  etc.,  which  came  into 
the  hands  of  the  said  Sarah  Clark  as  executrix  of  the  estate  of  the 
said  William  C.  Clark,  and  were  by  her  administered  upon,  con- 
verted, or  wasted  during  her  lifetime,  and  that  as  to  such  matters 
the  estate  of  the  said  Sarah  Clark  was  answerable  only  to  the 
heirs,  legatees,  or  distributees  of  the  said  William  C.  Clark,  de- 
ceased. The  issues  ruised  by  the  petition  and  the  answer  were 
submitted  to  the  court  upon  oral  and  documentary  testimony,  and 
the  court  adjudged  that  the  prayer  of  the  petition  be  denied,  and 
the  petition  was  dismissed.  This  judgment  of  the  Probate  Court 
was  affirmed  in  the  Circuit  Court  on  appeal,  and  in  the  Appellate 
Court  for  the  Third  district  on  a further  appeal  from  the  judg- 
ment of  the  Circuit  Court  This  is  an  appeal  to  reverse  the  judg- 
ment of  the  Appellate  Court 

It  appeared  from  the  evidence  said  William  C.  Clark  left  a last 
will  and  testament,  as  follows:  “I,  William  C.  Clark,  of  the 
county  of  Morgan  and  state  of  Illinois,  being  of  the  age  of  sixty- 
three  years,  and  being  of  sound  mind  and  memory,  do  make. 
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publish,  and  declare  this  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  made,  in  the  manner  following,  that 
is  to  say  : That  after  the  payment  of  all  my  just  debts  and  funeral 
expenses  I give  and  bequeath  to  my  beloved  wife,  Sarah  Clark, 
all  of  my  real  estate,  personal' property,  moneys,  goods,  chattels, 
and  effects  of  any  and  every  nature  whatever,  to  her  sole  use  and 
benefit,  her  lifetime;  that  after  the  death  of  my  beloved  wife, 
Sarah  Clark,  that  whatever  remains  of  my  property  I will  that  it 
be  divided  as  hereinafter  mentioned.  I will  and  bequeath  to 
Mrs.  Lydia  Thomas,  wife  of  J.  W.  Thomas,  my  wife’s  sister, 
$1,000,  and  to  have  no  more  of  my  property.  I will  and  bequeath 
to  Mrs.  Ada  Jasper,  wife  of  William  Jasper,  $1,000.  I will  and 
bequeath  to  my  sister  Mrs.  Ruth  Potts  $1,000,  to  have  and  use 
her  lifetime,  and  at  her  death  to  go  to  Elizabeth  A.  Shawen.  I 
will  and  bequeath  to  Elizabeth  A.  Shawen  $1,000,  wife  of  Carroll 
Shawen.  I will  and  bequeath  to  Kitty  W.  Shawen,  Rovenia 
M.  Shawen,  Ruth  M.  Shawen,  John  E Shawen,  William  L.  Sha- 
wen, $1,000  each,  children  of  Elizabeth  and  Carroll  Shawen.  I 
will  and  bequeath  Geneva  A.  Belle,  the  cripple,  $1,000,  and  also 
to  her  sister,  Emma  E.  Belle,  $500,  children  of  John  and  Rith  A. 
Belle,  daughters  of  Hanna  Nation,  and  they  are  not  to  have  any 
more  of  my  estate  whatever.  I will  and  bequeath  to  John  Clark, 
Laura  Clark,  and  Ida  Clark,  children  of  Stephen  Clark,  $100  each. 
I will  and  bequeath  to  William  Clark,  son  of  Stephen  S.  Clark, 
William  Groves  Clark,  son  of  Abner  Clark,  Martin  Clark,  and 
William  J.  Clark,  $100  each,  and  they  are  not  to  have  anything 
more  out  of  my  estate  whatever.  I will  and  bequeath  to  John  H. 
Nation  $100,  son  of  my  sister  Hanna,  and  to  get  nothing  more  out 
of  my  estate.  I will  and  bequeath  to  Hanna  M.  Baker,  Sarah  M. 
Louthen,  Rosetta  M.  Adams,  Samuel  J.  Myers,  Emma  C.  Oswalt, 
children  of  my  sister  formerly  Mrs.  Ruth  Myers,  $100  each.  I 
will  and  bequeath  to  Margaret  E Dunlap,  Mary  L Dunlap,  chil- 
dren of  Mary  E Dunlap,  grandchildren  of  my  sister  formerly 
Mrs.  Ruth  Myers,  $100  each.  I will  that  the  residue  of  my  estate, 
if  there  be  any  left,  that  it  be  divided  according  to  the  statute  of 
the  state  of  Illinois  amongst  all  my  heirs  except  those  above 
named  that  I have  excluded.  I hereby  appoint  my  wife,  Sarah 
dark,  executrix  of  my  last  will  and  testament,  and  that  she  shall 
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not  be  required  to  give  bond ; and,  in  case  of  her  death  or  inability 
to  act,  I hereby  appoint  Michael  Kinney  executrix  of  my  last 
will  and  testament;  and  if  he  is  unable  to  act,  that  he  may  appoint 
some  suitable  person  in  his  place ; and  said  executrix  may  dispose 
of  my  real  and  personal  property  to  the  best  advantage,  as  he 
sees  fit,  and  make  distribution  according  to  the  provisions  of  the 
will  and  testament  after  the  death  of  my  wife,  Sarah  Clark,  as 
soon  as  possible.” 

He  died  July  13,  1882.  Letters  testamentary  were  issued  to 
Sarah  Clark,  his  widow,  on  the  22d  day  of  July,  1882,  and  as 
executrix  she  came  into  possession  of  a valuable  farm  and  notes 
and  chattels  to  the  amount  of  $28,85440,  the  property  of  the  said 
deceased  during  his  lifetime.  She  survived  until  the  13th  day  of 
April,  1896,  and  upon  her  death  the  County  Court  of  Morgan 
county  ap|>ointed  the  said  appellant,  Kinney,  executor  of  said  last 
will  and  testament  of  said  William  C.  Clark,  deceased,  and  ap- 
pointed appellee,  Keplinger,  administrator  of  her  estate.  While 
she  was  acting  as  executrix  of  the  estate  of  her  husband,  the  said 
Sarah  Clark  paid  all  claims  and  demands  against  the  estate,  en- 
joyed the  rents  and  profits  of  the  land,  collected  the  interest  and 
principal  of  the  debts  due  to  the  deceased,  reloaned  the  money  so 
collected,  taking  such  security  as  seemed  to  her  to  be  safe  and 
satisfactory,  appropriating  to  her  own  use  and  benefit  such  por- 
tion of  the  personal  assets  in  her  hands  as  executrix  as  to  her 
seemed  proper,  such  being,  as  she  claimed,  her  right  under  the 
provisions  of  the  will.  On  the  7th  day  of  June,  1892,  she  filed  in 
the  said  Probate  Court  a report  of  her  acts  and  doings  from  the 
date  of  the  death  of  her  said  husband,  in  which  report  she  stated 
she  desired  it  to  be  accepted  in  the  place  and  stead  of  all  other  re- 
ports by  her  formerly  made.  In  this  report  it  was  stated  that  said 
executrix  had  in  her  hands  a balance  of  the  personal  estate  of  the 
said  William  C.  Clark  amounting  in  the  aggregate  to  the  sum  of 
$24,252.17,  and  that  said  balance  consisted  of  certain  notes,  an 
itemized  list  thereof,  showing  the  names  of  the  makers  of  the 
notes  and  the  amounts  thereof,  being  incorporated  into  the  report. 
The  evidence  tended  to  show  that  the  said  Sarah  Clark,  at  the 
time  of  her  death,  had  in  her  possession  a number  of  the  same 
notes  described  in  the  list  appearing  in  the  said  report,  and  that 
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she  had  a sum  of  money  on  deposit  in  a bank  to  her  credit  as 
executrix,  and  that  such  notes  and  money  came  into  the  posses- 
sion of  the  said  appellee,  Keplinger,  and  were  in  his  possession  at 
the  time  of  the  filing  of  the  petition,  as  administrator  of  her  estate ; 
but  the  court  held  that  the  appellant,  Kinney,  was  to  be  regarded 
as  an  administrator  de  bonis  non  of  the  estate  of  the  said  William 
C.  Clark,  and  that  his  powers  extended  only  to  the  recovery  of 
goods,  chattels,  and  effects  of  the  deceased  which  remained  unad- 
ininistered  in  specie,  and  to  debts  due  to  the  said  William  C.  Clark 
during  his  lifetime  and  unpaid,  and  that  he  had  no  power  to  call 
upon  the  administrator  of  the  executrix  of  the  estate  of  the  said 
William  C.  Clark  to  account  for  any  part  of  the  estate  except  such 
as  were  held  in  specie  and  kind  by  the  deceased  testator.  Under 
such  ruling  the  petition  was  dismissed.  The  briefs  of  counsel  are 
directed  almost  exclusively  to  the  discussion  of  the  correctness  of 
this  ruling,  and  no  other  question  need  have  our  attention. 

The  County  Court  upon  the  death  of  the  said  Sarah  Clark, 
executrix,  construed  the  will  of  the  said  William  C.  Clark  to  direct 
the  appointment  of  the  appellant,  Kinney,  as  executor  of  the  said 
will,  and  we  think  such  the  correct  construction  of  that  instru- 
ment. The  clause  in  the  will  which  we  think  should  be  deemed 
an  appointment  of  the  said  Kinney  as  executor  was  inartistically 
drawu,  but  when  the  purpose  and  plan  of  the  testator,  as  disclosed 
by  an  examination  of  the  will  in  all  its  parts,  are  considered 
in  connection  with  the  language  of  the  clause,  it  seems  to  us 
beyond  controversy  that  it  was  the  intention  of  the  testator  that 
the  appellant  should  administer  the  will  as  his  executor  after  the 
death  of  his  wife,  Sarah.  The  plan  of  the  will  is  plain  and  sim- 
ple. It  is  that  the  debts  of  the  testator  should  be  paid  ; that  his 
wife,  Sarah,  should  enjoy  the  use  of  his  real  and  personal  prop- 
erty during  her  natural  life,  and  that  after  her  death  such  of  his 
property  as  remained  should  be  applied  to  the  payment  of  the  dif- 
ferent legacies  as  specified  in  the  will,  and  if,  after  such  legacies 
should  be  paid,  there  should  be  a surplus  remaining,  it  should  be 
distributed  under  the  rules  of  the  statute  of  descent,  except  that 
certain  legal  heirs  designated  in  the  will  should  be  excluded  from 
distribution.  It  was  undoubtedly  the  desire  of  the  testator  that 
his  widow,  Sarah,  should  act  as  his  executrix,  but  it  is  equally 
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clear  he  did  not  expect  that  all  of  the  duties  which  he  required 
his  executor  should  perform  would  or  could  be  performed  by  his 
wife,  Sarah,  for  the  reason  that  he  imposed  duties  upon  his  exec- 
utor which  were  not  to  be  performed  until  after  the  death  of  the 
said  Sarah.  Keeping  this  in  view,  we  may,  without  difficulty, 
arrive  at  a satisfactory  conclusion  as  to  the  proper  construction  of 
that  portion  of  the  will  relating  to  the  desire  of  the  testator  as  to 
whom  the  administration  of  the  will  should  be  committed,  and  we 
find  the  language  employed  in  the  will  is  consistent  with  the  view 
that  the  testator  desired  that  his  wife,  Sarah,  if  alive  at  the  time  of 
his  death,  should  act  as  his  executrix  so  long  as  she  should  live 
and  be  able  to  so  act,  and  that  upon  the  death  of  the  said  Sarah 
the  said  appellant,  Kinney,  should  succeed  his  wife  as  executor, 
and  should,  to  quote  the  words  of  the  will,  “ dispose  of  my  real 
and  personal  property  to  the  best  advantage,  as  he  sees  fit,  and 
make  distribution  according  to  the  provisions  of  the  will  and  tes- 
tament," and,  to  transpose  the  remaining  words  of  the  sentence  of 
the  will,  “ as  soon  as  possible  after  the  death  of  my  wife,  Sarah 
Clark,"  and  is  inconsistent  with  the  view  the  said  Kinney  should 
only  act  as  his  executor  in  the  event  his  wife  should  not  be  alive 
at  the  time  of  his  death.  The  plan  and  purpose  of  the  testator  de- 
manded that  some  one  should  act  as  executor  after  the  death  of 
the  said  Sarah,  and  any  other  construction  of  the  will  would  de- 
feat his  intention,  and  do  violence,  as  we  think,  to  the  meaning  of 
the  words  employed  to  carry  the  plan  into  execution.  He  selected 
appellant,  Kinney,  to  succeed  his  wife  and  complete  the  settlement 
of  his  affairs. 

It  was  entirely  competent  for  the  said  testator  to  empower  his 
wife,  Sarah,  to  act  as  his  executor  during  her  lifetime,  and  to 
select  and  name  the  appellant  as  the  person  to  be  appointed  exec- 
utor to  discharge  duties  which,  under  the  will,  could  not  be  per- 
formed during  the  lifetime  of  the  executrix.  Speaking  upon 
this  subject,  it  is  said  in  1 Williams,  Ex'rs  (9th  ed.)  288,  239 : 
“The  appointment  of  an  executor  may  be  either  absolute  or 
qualified.  It  may  be  absolute  when  he  is  constituted  certainly, 
immediately,  and  without  any  restriction  in  regard  to  the  testator's 
effects,  or  limited  in  point  of  time.  It  may  be  qualified  by  limi- 
tations as  to  the  time  or  place  wherein,  or  the  subject-matter 
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"whereon,  the  office  is  to  be  exercised  ; or  the  creation  of  the  office 
may  be  conditional.  It  may  be  qualified  by  limitations  in  point 
of  time,  inasmuch  as  the  time  may  be  limited  when  the  person  ap- 
pointed shall  begin  or  when  he  shall  cease  to  be  executor.  Thus, 
if  one  appoint  a man  to  be  his  executor  at  a certain  time,  as  at  the 
expiration  of  five  years  after  his  death,  or  at  an  uncertain  time,  as 
upon  the  death  or  marriage  of  his  son,  this  is  a good  appointment 
Where  the  deceased  appointed  two  executors,  and  in  case  of  the 
death  of  either  of  them,  appointed  two  others  to  be  executors  in 
their  stead,  on  the  death  of  the  original  executor,  who  had  alone 
proved  the  will,  the  substituted  executors  were  admitted  to  the 
office.  So,  if  a man  appoints  his  son  to  be  executor  when  he  shall 
come  of  full  age,  such  qualified  appointment  is  good,  and  in  the 
mean  time  he  has  no  executor.  Again, -the  testator  may  appoint 
the  executor  of  A to  be  his  executor,  and  then  if  he  die  before  A 
he  has  no  executor  until  A die.  So,  a man  may  make  A and  B 
his  executors,  and  appoint  that  A shall  not  intermeddle  during  the 
life  of  B,  and  by  this  they  shall  be  executors  successively,  and  not 
jointly.  Likewise  the  testator  may  appoint  a person  to  be  his 
executor  for  a particular  time  or  period  only,  as  during  five  years 
next  after  hi§  decease,  or  during  the  minority  of  his  son  or  the 
widowhood  of  his  wife,  or  until  the  death  or  marriage  of  his  son. 
In  these  cases,  if  the  testator  does  not  appoint  n person  to  act  be- 
fore the  period  limited  for  the  commencement  of  the  office  on  the 
one  hand,  or  after  the  period  limited  for  its  expiration  on  the  other, 
the  court  of  probate  may  commit  administration  to  another  person 
until  there  be  an  executor,  or  after  the  executorship  is  ended.” 
And  in  1 Lomax,  Ex’rs  (172),  it  is  remarked  : “ Where  a testator 
appoints  an  executor,  and  provides  that  in  case  of  his  death  another 
should  be  substituted,  then  on  the  death  of  the  original  executor, 
although  he  has  proved  the  will,  the  executor  so  substituted  may 
be  admitted  to  the  office,  if  it  appears  to  have  been  the  testator’s 
intention  that  the  substitution  should  take  place  on  the  death  of 
the  original  executor,  whether  happening  in  the  testator’s  lifetime 
or  afterwards.” 

Upon  the  same  point  Mr.  Redfield,  in  his  work  on  the  Law  of 
Wills  (volume  3,  72),  says  : “ We  have  already  suggested  that  dif- 
Vol.  111—80 
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ferent  executors  may  have  separate  and  distinct  functions.  Thusr 
one  set  of  executors  may  be  named  and  others  to  succeed  them  in 
the  event  of  their  being  incapacitated  or  unwilling,  for  any  reason, 
longer  to  continue  the  service.  * * * 33ut  two  persons  may 

be  appointed  executors,  with  a provision  that  one  shall  not  act  dur- 
ing the  life  of  the  other;  or  one  may  be  appointed  for  a definite 
period,  or  during  the  minority  of  the  testator’s  son  or  the  widow- 
hood of  his  wife,  or  until  the  death  or  marriage  of  his  son.  If  ' 
there  is  an  interval  between  the  termination  of  one  executorship 
and  the  beginning  of  another,  administration  with  the  will  annexed 
must  be  given  by  the  Probate  Court”  In  Hartnett  v.  Wandell  (60 
N.  Y.  346),  the  court  had  occasion  to  consider  this  question,  and 
expressed  its  conclusions  in  the  following  language  : “ Executors 
may  be  appointed  with  separate  functions,  or  to  succeed  each  other 
in  the  event  that  those  first  named  shall  die,  become  incapacitated, 
or  unwilling  longer  to  serve,  or  two  persons  may  be  appointed  to 
act  for  a definite  period  or  during  the  minority,  or  during  the  ab- 
sence from  the  country  of  one  appointed  executor.  (3  Redf.  Wills 
53;  Anon.,  Dyer  4a;  Carte  v.  Carte , 3 Atk.  174;  Pemberton  v. 
Cony,  Cro.  Eliz.  164;  In  reWilmot , 2 Rob.  Ecc.  579;  In  re  Lang- 
ford, L.  R.  1 Prob.  & Div.  458;  Brightman  v Keighley , Cro.  Eliz. 
43.)  Different  executors  may  be  appointed  for  different  states 
and  countries  ( Despard  v.  Churchill,  53  N.  Y.  192.)  These,  and 
numerous  other  cases  that  might  be  cited,  are  only  referred  to  as 
showing  the  great  liberality  which  the  courts  have  exercised  in 
committing  the  execution  of  wills  to  those  indicated,  in  any  man- 
ner, by  the  will  and  in  accordance  with  the  intent  of  the  testator, 
and  so  as  to  not  disappoint  his  wishes,  regardless  of  technicalities.” 

It  wns  ruled  in  Re  Lighlon  (1  Hagg.  Ecc.  235),  and  Re  Johnson  (1 
Swab.  & Tr.  17) : “ But  where  a testator  appoints  an  executor,  and 
provides  that  in  case  of  his  death  another  should  be  substituted, 
on  the  death  of  the  instituted  executor,  although  he  has  proved 
the  will,  the  substituted  executor  may  be  admitted  to  the  office,  if 
it  appear  to  have  been  the  testator’s  intention  that  the  substitution 
should  take  place  on  the  death  of  the  original  executor,  whether 
happening  in  the  testator's  lifetime  or  afterwards”  And  the  right 
of  a testator  to  appoint  executors,  the  one  to  succeed  the  other,  is 
also  affirmed  in  Navigation  Co.  v.  Green  (14  N.  C.  434). 
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It  seems  perfectly  clear,  therefore,  upon  authority,  and  we  think 
equally  clear  in  point  of  reason  and  principle,  that  the  County 
Court  of  Morgan  county  lawfully  commissioned  the  appellant, 
Kinney,  executor  of  the  last  will  and  testament  of  the  said  testator; 
and  in  view  of  the  fact  that  an  estate  is  not  fully  administered  as 
long  as  anything  is  to  be  done  to  vest  the  decedent’s  estate  in  the 
beneficiaries,  whether  legatees  or  devisees  (Woerner,  Adm’n  394), 
we  think  the  court  but  performed  its  duty  in  so  appointing  the 
appellant  The  power  possessed  by  the  said  appellant  to  possess 
himself  of  the  assets  of  the  estate  of  his  testator  is  not  to  be  meas- 
ured by  the  rules  of  the  common  law  with  relation  to  the  power  of 
an  administrator  de  bonis  non,  nor  are  the  various  decisions  of 
this  court,  beginning  with  the  case  of  Rowan  v.  Kirkpatrick  (14  111. 
1),  and  those  resting  upon  it,  relative  to  the  power  of  such  an  ad- 
ministrator, to  be  resorted  to  in  order  to  determine  the  authority 
which  appellant,  as  executor,  may  lawfully  exercise  over  property 
belonging  to  the  estate  of  his  testator  which  had  come  to  the  pos 
session  of  the  former  executor.  The  duties  and  powers  of  an 
administrator  de  bonis  non,  prior  to  the  amendment  of  section  37, 
ch.  3,  Rev.  Stat.,  entitled  “ Administration,”  by  the  act  of  1887, 
were  restricted  by  the  provisions  of  said  section  37  to  the  adminis- 
tration of  the  estate  of  a deceased  not  already  administered.  The 
rule,  therefore,  was.  ns  announced  in  the  case  hereinbefore  last 
cited,  that  an  administrator  de  bonis  non  had  no  authority  what- 
ever over  the  assets  in  the  hands  of  a prior  administrator,  except 
such  as  in  specie  and  kind  were  possessed  by  the  intestate.  The 
effect  of  the  amendment  of  said  section  by  the  act  of  1887  need 
not  be  considered. 

The  right  which,  as  we  have  seen,  every  testator  may  exercise 
of  appointing  an  executor  as  successor  to  another  executor  would 
be  but  a barren  right  if  such  succeeding  executor  had  no  authority 
beyond  that  possessed  by  an  administrator  de  bonis  non  under 
our  statute  prior  to  the  amendment  before  referred  to,  and  this 
the  case  at  bar  fairly  illustrates.  The  only  purpose  which  could 
have  moved  the  testator  in  the  case  at  bar  to  designate  any  one  to 
succeed  his  wife  in  the  office  of  executor  was  that  such  successor 
should  take  the  property  and  effects  of  his  estate  remaining  in  the 
hands  of  his  wife  as  executrix  and  life-tenant,  and,  as  his  ex- 
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ecutor,  devote  it  to  the  accomplishment  of  the  purposes  to  which 
lie  designated  and  indicated  in  his  will  that  it  should  be  devoted. 
There  is  no  rule  of  law  making  it  necessary  the  court  should  dis- 
appoint the  wishes  of  the  testator.  On  the  contrary,  we  think  the 
grant  of  letters  executory  to  the  appellant,  and  the  powers  con- 
ferred upon  him  thereby,  and  the  provisions  of  the  will,  entitle 
him  to  the  possession  of  the  assets  of  the  estate  of  his  testator,  in- 
cluding those  in  the  hands  of  the  prior  executor  at  the  date  of  her 
death. 

It  has  always  been  the  rule  that  the  administrator  of  a deceased 
executor  does  not  succeed  to  the  estate  of  the  deceased  executor’s 
testator.  (Wotfrtier,  Adin’n  394.)  And  the  common-law  rule 
announced  in  2 Bl.  Comm.  506,  that  a sole  executor  may  transmit 
to  his  executor  the  administration  of  the  estate  of  his  testator,  has 
no  application  in  a case  where  the  original  testator  designated  in 
his  will  (as  did  the  testator  in  this  case)  a person  to  succeed  as  ex- 
ecutor in  case  of  the  death  of  the  person  named  to  execute  the 
will.  ( Navigation  Co.  v.  Green,  supra.)  No  reason  is  perceived 
why  the  appellant  may  not  invoke  the  aid  of  any  and  every  rem- 
edy provided  by  law  to  enable  him  to  possess  himself  of  any 
goods,  chattels,  moneys,  effects,  eta,  to  which  he  is  entitled  by 
virtue  of  his  authority  as  executor. 

We  are  not  impressed  with  the  force  of  the  argument  that  the 
administrator  of  the  former  executor  in  the  case  at  bar  may  retain 
possession  of  and  administer  upon  that  which  was  in  the  hands  of 
his  intestate  as  executrix,  and  that  the  legatees  of  appellant’s 
testator  should  present  demands  for  the  payment  of  their  respect- 
ive legacies  as  claims  against  the  estate  of  the  said  prior  executrix. 
We  think  the  assets  belonging  to  the  estate  of  the  appellant's 
testator  should  be  in  the  hands  of  appellant  as  executor,  and  he 
should,  as  his  testator  desired,  pay  such  legacies  and  distribute 
the  remainder  according  to  the  provisions  of  the  will.  If  it  can 
be  determined,  as  is  apparent  to  us  it  may  be,  that  the  adminis- 
trator of  said  Sarah  Clark  has  in  his  possession  or  control  any 
notes,  moneys,  or  other  evidences  of  indebtedness,  securities,  or 
articles  of  property  which  his  intestate,  at  the  time  of  her  death, 
held  in  her  capacity  of  executrix  of  her  husband’s  estate,  such 
possession  should  be  surrendered  to  this  appellant,  as  successor  to 
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Sarah  Clark,  as  executrix  of  the  said  will  and  testament  of  said 
William  C.  Clark. 

The  petition  filed  by  the  appellant  herein  called  upon  the  court 
to  proceed  in  accordance  with  the  provisions  of  §§  81,  82,  ch.  3, 
Eev.  St.,  entitled  “Administrations,”  and  such  sections  vest  in  the 
court  ample  power  to  enter  and  enforce  an  order  that  the  appellee 
administrator  surrender  any  goods,  chattels,  moneys,  effects,  etc., 
in  his  hands  belonging  to  the  estate  of  the  said  William  C.  Clark 
to  the  appellant,  as  executor  of  the  said  estate,  if  it  should  appear 
said  appellee  had  such  goods,  chattels,  effects,  etc.,  in  his  posses- 
sion, in  his  capacity  as  such  administrator  or  otherwise.  Though 
the  literal  reading  of  the  said  section  81  is  that  the  court  may  inquire 
as  to  the  property  or  effects  “ belonging  to  any  deceased  person,” 
yet  the  proper  construction  of  the  language  is  that  the  court  may 
investigate  as  to  the  possession  of  any  property  belonging  to  the 
estate  of  any  deceased  person.  ( Blair  v.  Sennott,  134  111.  78;  24 
N.  E.  969.)  In  the  case  last  cited  the  provisions  of  said  § 81 
were  held  available  to  secure  to  an  administrator  the  delivery  of  a 
sum  of  money  which  the  appellant  in  the  case  had  received  after 
the  death  of  the  intestate,  but  which  of  right  constituted  a part  of 
the  assets  of  the  estate.  There  is  no  force  in  the  suggestion  the 
said  Sarah  Clark  or  her  estate  should  be  regarded  as  a debtor  of 
the  estate  of  said  William  C.  Clark,  or  as  a debtor  of  those  entitled 
to  legacies  under  the  will  of  said  William  C.  Clark.  Her  position 
is  more  nearly  that  of  a trustee,  and  the  appellant,  as  her  succes- 
sor in  the  said  trust,  is  entitled  to  the  possession  of  that  which  she 
held  as  the  assets  or  fund  of  the  trust  We  think  that  the  County 
Court  should  have  determined  from  the  evidence  whether  the  ap- 
pellee had  in  his  possession  any  moneys,  notes,  securities,  goods, 
chattels  or  effects  which  were  of  the  assets  of  the  estate  of  which 
the  appellant  is  executor,  and  should  have  entered  an  order  di- 
recting the  appellee  to  deliver  such  assets,  if  any  were  found  to  be 
in  his  possession,  to  the  appellant.  It  follows  the  judgment  of  the 
Appellate  Court,  that  of  the  Circuit  Court,  and  that  of  the  County 
Court  must  be  and  are  reversed.  The  cause  is  remanded  to  the 
said  County  Court  for  further  proceedings  in  conformity  with  the 
views  herein  expressed.  Reversed  and  remanded. 
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Hinrichsen  et  al.  vs-  Hinrichsen  et  al. 

[Supreme  Court  of  Illinois,  April  21,  1898;  172  111.  462  ; 50  N.  E.  Rep.  185.] 
Nature  of  estate  devised — Vested  remainder — Words 

AND  PHRASES. 

1.  The  word  “said  " is  a word  of  reference  to  what  has  been  already  spoken 

of  or  specified,  and,  if  there  Is  a question  as  to  which  of  the  antecedent 
things  or  propositions  specified  is  referred  to,  it  is  generally  held  to  refer 
to  the  lost  of  such  antecedent  propositions  or  things. 

2.  Where  real  property  is  devised  absolutely  by  the  testator  to  remaindermen 

whose  enjoyment  in  the  devise  is  merely  postponed  for  the  purpose  of 
letting  In  a life  estate,  which  the  testator  has  given  to  his  widow,  the 
estate  so  devised  to  the  remaindermen  is  considered  as  a vested  estate;  and 
this  rule  is  not  affected  by  the  fact  that  a condition  subsequent— recited  in 
another  clause  of  the  will— may  divest  the  estate  in  remainder  on  certain 
conditions,  which,  as  to  some  of  the  heirs,  can  never  happen. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Logan. 

Hon.  G.  W.  Herdman,  presiding  jtidga 

Blinn  <f-  Harris  and  Harts  <t  Humphrey , for  plaintiffs  in  error. 

Beach  <t  Hodnett,  for  defendants  in  error. 

Cartwright,  J. — The  only  question  in  this  case  is  whether 
plaintiffs  in  error,  Irl  E.  Hinrichsen  and  Florence  L Hinrichsen, 
have  any  interest,  by  virtue  of  the  will  of  their  grandfather 
Michaci  Hinrichsen,  in  the  property  described  in  the  eighth  clause 
of  said  will.  Michael  Hinrichsen  died  October  18,  1882,  and  by 
the  fifth  clause  of  his  will  devised  to  his  son  Solomon  Hinrichsen, 
for  life,  with  remainder  in  fee  to  the  heirs  of  his  body,  a farm  of 
388  35  acres,  subject  to  an  annual  charge  of  $400  to  be  paid  to 
the  testator’s  widow,  Eliza  Hinrichsen,  during  her  life.  By  the 
sixth  clause  he  devised  in  like  manner  to  his  son  Genaro  Hinrich- 
sen, father  of  the  plaintiffs  in  error,  for  iife,  with  remainder  in  fee 
to  the  heirs  of  his  body,  a farm  of  480  acres,  subject  to  an  annual 
charge  of  $500,  to  be  paid  to  said  widow  during  her  life.  By  the 
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seventh  clause  it  was  provided  that  the  sons  should  not  sell  or 
incumber  the  property  so  devised,  and,  in  case  taxes  against  any 
part  thereof  were  unpaid,  an  executor  should  be  appointed  who 
should  take  charge  of  the  property,  and  out  of  the  rents  pay,  and 
thereafter  keep  paid,  all  taxes  thereon.  The  eighth  and  ninth 
clauses  are  as  follows:  ‘'Eighth.  It  is  my  will  that  the  residue  of 
my  personal  estate  not  hereinbefore  devised  be  put  at  interest,  and 
my  real  estate  not  hereinbefore  devised  be  rented  by  iny  executors, 
and  that  the  proceeds  of  such  interest  and  rents,  after  deducting 
such  legal  fees  and  expenses  as  may  be  allowed  them  by  the  court, 
be  paid  to  my  said  wife  during  her  natural  life,  and  at  her  death 
the  same  to  be  divided  equally  among  my  children.  Ninth.  It  is 
my  will  that  in  case  either  of  my  said  sons  shall  die  without 
leaving  legal  heirs  of  their  body,  or  heirs  thereof,  that  the  said 
estate  shall  be  inherited  by  the  remaining  son  in  the  same  manner 
and  with  the  same  restrictions  as  are  set  forth  in  fifth,  sixth  and 
seventh  sections  hereof.”  The  property  disposed  of  by  the  eighth 
clause  consisted  of  120  acres  of  land,  a lot  improved  with  a store 
building  in  the  city  of  Lincoln,  and  about  $12,000  in  notes  and 
securities.  Genaro  Hinrichsen  died  October  5,  1895,  leaving  a 
widow  and  the  plaintiffs  in  error,  his  two  children.  He  also  left  a 
will,  in  which  nothing  was  given  to  plaintiffs  in  error,  whereupon 
they  claimed  title  to  an  undivided  half  of  the  property  now  in 
controversy,  disposed  of  by  said  eighth  clause,  subject  to  the  life 
interest  of  their  grandmother,  by  virtue  of  said  will  of  Michael 
Hinrichsen,  and  filed  their  bill  to  have  said  will  construed  and 
their  rights  declared.  The  Circuit  Court  found  that  they  had  no 
interest  in  the  property  disposed  of  by  the  eighth  clause,  and  dis- 
missed their  bill  at  their  costa 

The  claim  of  the  plaintiffs  in  error  is  that  the  eighth  clause 
which  devised  and  bequeathed  a remainder  in  fee,  after  the  life 
estate  of  the  widow,  in  said  real  and  personal  property  to  Solomon 
and  Genaro  Hinrichsen,  is  qualified  by  the  ninth  clause  so  as  to 
limit  a life  estate  to  them  with  remainder  to  the  heirs  of  their 
bodies,  and  that,  when  Genaro  died,  plaintiffs  in  error  took  under 
the  will,  subject  to  the  equitable  life  estate  of  the  widow,  Eliza 
Hinrichsen.  On  the  other  hand,  it  is  contended  that  the  words 
“said  estate,"  in  the  ninth  clause,  refer  to  the  estate  granted  by 
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the  fifth  and  sixth,  and  have  no  reference  to  the  property  disposed 
of  by  the  eighth,  which,  it  is  claimed,  was  a vested  remainder  in 
Solomon  and  Genaro  Hinrichsen.  The  word  “said”  is  a word  of 
reference  to  what  has  been  already  spoken  of  or  specified,  and,  if 
there  is  a question  as  to  which  of  the  antecedent  things  or  propo- 
sitions specified  is  referred  to,  it  is  generally  held  to  refer  to  the 
last  of  such  antecedent  propositions  or  things.  But  we  do  not  see 
that  it  is  material  in  this  controversy  whether  tlje  reference  is  to 
the  estate  specified  in  the  eighth  clause  or  to  the  entire  estate.  By 
the  eighth  clause  the  estate  was  placed  in  the  hands  of  the  execu- 
tors, as  trustees,  to  put  the  personal  estate  at  interest  and  to  rent 
the  real  estate,  and  pay  the  proceeds  of  the  interest  and  rents, 
after  deducting  the  proper  charges,  to  the  widow  during  her 
natural  life.  This  gave  to  the  widow  Rn  equitable  life  estate  in 
the  property,  and  at  her  death  it  was  to  be  divided  equally  be- 
tween the  testator's  children.  The  sons,  Solomon  and  Genaro, 
were  in  being  at  the  death  of  their  father,  and  having  present 
capacity  to  take  the  estate  at  once  upon  the  death  of  their  mother, 
the  life  tenant,  the  remainder  was  vested.  So  far  as  that  clause  is 
concerned,  the  property  was  given  absolutely,  and  its  enjoyment 
by  the  remaindermen  was  postponed  only  to  let  in  the  life  estate 
in  the  widow.  In  such  case  the  remainder  is  vested.  ( Scofield  v. 
Olcott,  120  111.  362;  11  N.  E.  351 ; Ducker  v.  Burnham,  146  III.  9; 
34  N.  E.  558;  Hawkins  v.  Bohling,  168  III.  214;  48  N.  E.  94; 
President,  etc.,  of  Harvard  College  v.  Batch,  171  111.  275  ; 49  N.  E. 
543.)  It  is  immaterial  in  such  case  that  there  is  a condition  sub- 
sequent which  may  divest  the  estate,  and  applying  the  provision 
of  the  ninth  clause  to  the  estate  would  not  make  the  remainder 
contingent  The  ninth  clause  was  limited  upon  a contingency 
that  did  not  happen  and  never  can  happen  as  to  plaintiffs  in  error^ 
because  their  father,  Genaro  Ilinrichsen,  is  dead,  and  left  them,  as 
his  children.  What  estate,  or  whether  any  estate  at  all,  would 
have  gone  to  Solomon  Ilinrichsen  if  Genaro  had  died  leaving  no 
children,  is  of  no  importance  in  this  case,  except  in  determining 
whether  the  remainder  would  be  made  contingent  by  the  provi- 
sion. So  far  as  that  question  is  concerned,  the  only  effect  of  ap- 
plying the  provision  of  the  ninth  clause  to  the  estate  granted  by 
the  eighth  would  be  that  the  remainder,  given  absolutely  by  the 


Digitized  by  Google 


CONSTABLE  ET  AL.  v.  CAMP  ET  AL. 


241 


eighth  clause,  might  be  divested  by  the  happening  of  a subsequent 
condition — the  death  of  Genaro  without  children.  The  prior  fee 
given  to  Genaro  might  be  thereby  displaced,  and  another  substi- 
tuted. If  the  contingency  should  never  happen,  the  estate  as 
granted  by  the  eighth  clause  would  remain  unaffected.  And  it 
did  not  happen.  The  decree  of  the  Circuit  Court  will  be  affirmed. 
Decree  affirmed. 


Constable  et  al.  vs.  Camp  et  al. 

[Court  of  Appeals  of  Maryland,  Feb.  10,  1898  ; 87  Md.  173;  39  Atl.  Rep.  807.] 
Acco  pitting — Laches— Partier 

1.  Moneys  collected  by  an  administratrix  of  her  husband's  estate  acting  In  her 

representative  capacity  after  her  settlement  of  her  account  as  administratrix, 
and  which  remain  in  her  bands  undistributed,  become  impressed  with  the 
attributes  of  a trust  in  favor  of  her  husband’s  next  of  kin. 

2.  An  administratrix  holding  funds  as  above  outlined  is  deemed  to  contemplate 

the  ultimate  distribution  of  such  funds,  and,  while  the  trust  contiuues, 
the  statute  of  limitations  is  not  allowed  to  run  in  her  favor,  and  cannot  be 
Invoked  by  her  as  a bar  to  proceedings  instituted  by  her  husband's  next  of 
kin  against  her  as  administratrix. 

8.  Wherever  there  is  neglect  or  omission  to  assert  a right  in  conjunction  with 
lapse  of  time,  more  or  less  great,  and  other  circumstances  causing  prejudice 
to  an  adverse  party,  the  defense  of  laches  becomes  a bar.  and  the  iengtli  of 
the  delay  and  the  nature  of  the  acts  done  during  the  Interval  are  the  two 
circumstances  that  constitute  the  bar. 

4.  The  personnl  estate  is,  in  contemplation  of  law,  the  primary  fund  to  which 
creditors  must  look  for  the  satisfaction  of  their  demands.  And  where  It 
appears  that  the  fund  is  sufficient  to  satisfy  the  indebtedness,  an  action  to 
enforce  claims  that  is  brought  after  the  distribution  of  the  personalty  should 
be  brought  against  the  legatees  who  have  received  the  personalty  and  not 
against  the  devisees. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 

held  in  and  for  the  county  of  Kent 

Argued  before  McSherry,  C.  J.,  and  Briscoe,  Bryan,  and 
Boyd,  JJ. 

Vol.  Ill— 31 
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Rich.  D.  Rynson  and  Albert  Constable , for  appellants. 

Hope  H.  Burroll  and  Jas.  A.  Pearce , for  appellees. 

McSherry,  C.  J. — In  May,  1896,  the  appellees  filed  in  the 
Circuit  Court  for  Kent  county  a bill  of  complaint  against  the  appel- 
lants. The  appellees  are  the  next  of  kin  of  one  James  Hurtt,  who 
died,  intestate,  in  the  year  1876;  and  the  appellants  are  devisees 
of  the  real  estate,  and  also  some  of  the  legatees  of  part  of  the  per- 
sonal estate  of  Amanda  M.  Hurtt,  who  was  the  widow  of  James 
Hurtt,  and  who  herself  died  in  1894.  The  bulk  of  the  personal 
estate  which  Amanda  M.  Hurtt  possessed  at  the  time  of  her  death 
was  bequeathed  in  the  form  of  pecuniary  legacies  to  other  persons 
than  the  parties  to  this  suit  The  bequest  to  Mrs.  Constable  con- 
sisted of  personal  property  appraised  at  $2,067  ; while  the  bequests 
to  her  daughters  Blanch  and  Harriet  were  specific, — a diamond 
ring  and  breastpin  and  a piano  respectively.  The  testatrix's  real 
estate  was  devised  to  Mrs.  Constable  for  life,  and  then  in  remainder 
to  her  children  ; and  she  and  her  children  are  the  appellants  against 
whom  the  decree  appealed  from  was  passed.  Upon  the  death  of 
James  Hurtt,  administration  of  his  personal  estate  was  duly  com- 
mitted by  the  Orphans’  Court  of  Kent  county  to  his  widow,  Amanda 
M.  Hurtt  She  gave  bond,  and  in  August,  1878,  stated  and  settled 
a first  and  final  account,  making  a distribution  of  the  small  balance 
remaining  in  her  hands  as  administratrix,  after  the  payment  of 
debts  and  expenses.  After  the  death  of  Amanda  M.  flurtt,  in 

1894,  her  will  was  admitted  to  probate,  and  letters  testamentary 
were  granted  to  the  executors  therein  named ; and  in  September, 

1895,  these  executors  stated  and  settled  their  final  account,  showing 
an  overpayment  to  the  estate.  This  overpayment  was  refunded 
to  them  by  one  of  the  devisees.  The  pecuniary  and  specific  legacies 
bequeathed  by  her  aggregated  $7,528.70.  The  overpayment  was 
$2,178.29,  and  there  remained  $5,350.41  actually  received  by  the 
legatees,  of  which  sum  $5,061.70  were  paid  to  legatees  who  are  not 
parties  to  this  proceeding.  It  is  alleged  in  the  bill  that  after  the 
final  settlement  and  distribution  had  been  made  of  James  Hunt's 
estate  by  Amanda  M.  Hurtt,  administratrix,  large  sums  of  money 
were  received  by  her,  which  rightfully  belonged  to  the  estate  of 
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her  deceased  husband,  and  which  ought  to  have  been  distributed 
by  her  to  his  next  of  kin  ; and  it  is  insisted  that  her  estate  in  the 
hands  of  the  appellants  is  accountable  to  the  appellees  (her  hus- 
band’s next  of  kin)  for  these  sums  thus  collected  by  her.  And  so, 
in  effect,  the  prayer  of  the  bill  is  that  the  devisees  and  some  of  the 
legatees  of  Amanda  M.  Hurtt  may  account  to  the  next  of  kin  of 
James  Qurtt  for  all  the  money  which  she  as  his  administratrix 
collected  and  failed  to  make  distribution  of,  and  that  a distribution 
thereof  may  now  be  directed  under  the  authority  of  the  Circuit 
Court  for  Kent  county,  sitting  as  a court  of  equity.  The  defend- 
ants, who  are  the  appellants,  answered  the  bill,  denying  the  material 
averments,  and  relying,  in  addition,  on  laches  and  limitations  os 
further  defenses  against  the  demand  made  upon  them.  Evidence 
was  adduced  on  both  sides,  and  the  court  below,  after  a hearing, 
signed  a decree,  in  July,  1897,  holding  the  appellants,  as  devisees 
and  legatees  of  Amanda  M.  Hurtt,  liable  to  account  to  the  appellees, 
as  next  of  kin  of  James  Hurtt,  for  the  sums  of  money  specified  in 
the  decree.  From  that  decree  this  appeal  was  taken. 

The  sums  of  money  for  which  the  appellants  are  held  accounta- 
ble are  two  : First,  the  sum  of  $1,800  alleged  to  have  been  collected 
by  Amanda  M.  Hurtt,  as  administratrix  of  her  husband’s  estate, 
on  September 24,  1879,  from  James  W.  Hurtt;  and,  secondly,  the 
sum  of  $3,000  alleged  to  have  been  collected  by  her  in  the  same 
capacity,  on  September  2,  1880,  from  the  same  James  W.  Hurtt 
It  is  claimed  that  both  of  these  sums  were  due  to  the  estate  of  James 
Hurtt  by  James  W.  Hurtt,  on  judgments  originally  recovered, — the 
oue  in  April,  1874,  in  the  name  of  the  state  of  Maryland,  to  the 
use  of  Charles  Woodland,  against  James  W.  Hurtt,  William  Welch, 
and  James  Willis,  for  $1,618.09,  and  subsequently  entered  to  the 
use  of  James  Hurtt ; and  the  other  in  October,  1875,  in  the  name 
of  the  state,  to  the  use  of  A.  E.  Woodland,  against  James  W. 
Hurtt  and  James  Willis,  for  $1,945.33,  and  subsequently  entered 
to  the  use  of  James  Hurtt,  for  $1,885.12.  That  James  W.  Hurtt 
paid  to  Amanda  M.  Hurtt,  on  September  24, 1879,  the  sum  of  $1,800, 
and  on  September  2,  1880,  the  further  sum  of  $3,000,  is  clearly 
and  conclusively  established  by  the  evidence ; but  whether  these 
payments  were  made  in  settlement  of  the  two  judgments  just  alluded 
to,  and  whether  those  judgments  both  belonged  to  the  estate  of 
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James  Hurtt,  are  matters  by  no  means  free  from  dispute.  The 
testimony  of  the  debtor  himself  is  to  the  effect  that  these  judgments 
were  satisfied  and  discharged  by  those  payments,  but  there  are 
other  circumstances  in  the  record  which  raise  considerable  doubt 
as  to  the  accuracy  of  his  statement  That  James  W.  Hum  was 
heavily  indebted  to  Amanda  M.  Ilurtt — that  he  owed  her  individ- 
ually about  $10, 000  on  judgments — is  specifically  admitted  by  him 
in  his  testimony.  Now,  the  aggregate  of  the  two  payments  ex- 
ceeds by  several  hundred  dollars  the  gross  amount  due  on  the  two 
judgments  at  the  time  the  payments  were  made,  and  yet  the  re- 
ceipts taken  by  James  W.  Hurtt  both  recite  that  the  money  was 
merely  a part  payment  on  the  judgments  of  Mrs.  A.  M.  Hurtt. 
Both  receipts  describe  the  judgments  upon  which  these  payments 
were  to  be  partial  satisfaction  to  be  judgments  of  Mrs.  Hurtt, 
though  both  of  these  judgments  stood  on  the  records  entered  to- 
the  use  of  James  Hurtt.  Besides  all  this,  there  is  evidence  in  the 
record  tending  to  show,  and,  in  our  opinion,  actually  showing,  that 
the  judgment  of  October,  1875,  was  improvidently  entered  to  the 
use  of  James  Hurtt,  and  that  it  should  have  been  entered  to  the 
use  of  Amanda  M.  Hurtt,  as  her  money,  and  not  his,  was  paid  to 
A.  E.  Woodland,  the  owner  of  the  judgment,  as  a consideration 
for  its  assignment 

However  the  truth  may  be  as  to  the  applicability  of  these  pay- 
ments to  the  satisfaction  of  these  particular  judgments,  we  do  not 
intend  to  rest  the  decision  of  this  case  upon  that  mere  issue  of  fact, 
or,  indeed,  to  discuss  that  feature  of  the  contest  at  all.  We  have 
adverted  to  an  outline  of  these  conflicting  circumstances  merely 
because  they  will  become  important,  or  at  least  incidentally  relevant, 
in  considering  the  questions  of  law  that  are  the  controlling  ques- 
tions in  the  case.  We  regard  it,  however,  as  sufficiently  estab- 
lished that  the  judgment  of  October  18,  1875,  in  reality  belonged 
to  Amanda  M.  Hurtt,  though  improvidently  entered  to  the  use  of 
her  husband.  If  the  money  collected  by  Amanda  M.  Hurtt  from 
James  W.  Hurtt  wascollected  upon  the  two  Woodland  judgments, 
and  if,  when  collected,  it  belonged,  not  to  her,  but  constituted 
assets  of  her  deceased  husband’s  estate,  would  the  appellants  be 
liable  in  this  proceeding  to  account  therefor  to  the  next  of  kin  of 
James  Hurtt,  the  intestate?  If  a liability  ever  did  exist  on  the 


Digitized  by  Google 


CONSTABLE  ET  AL.  Y.  CAMP  ET  AL. 


245 


part  of  Mrs.  Amanda  M.  Hurtt  during  her  life,  it  was  a liability 
that,  under  the  circumstances,  obviously  is  not  barred  by  the  statute 
of  limitations.  Assuming  that  the  money  received  by  her  belonged 
to  her  husband’s  estate,  and  that  she  collected  it  in  her  representa- 
tive capacity  after  the  settlement  of  her  account  as  administratrix, 
then,  so  long  as  it  remained  in  her  hands  undistributed,  it  remains 
impressed  with  a trust  in  favor  of  the  next  of  kin  of  her  husband. 
Her  holding  of  it  under  these  conditions  was  a holding  in  trust  for 
them,  for  ultimate  distribution  among  them  ; and,  while  the  trust 
continued,  the  statute  of  limitations  did  not  begin  to  run.  If  the 
money  belonged  to  her  husband’s  estate,  and  if  she  collected  it  as 
his  administratrix,  the  act  of  collecting  it  was  not  a devastavit ; it 
■was  a rightful  act,  done  in  the  strict  performance  of  her  duty. 
Her  possession  of  the  fund  thus  rightfully  received  was  the  posses- 
sion of  the  next  of  kin  ; and,  as  observed  by  Lord  Redesdale  in 
Hovenden  v.  Lord  Annesley  (2  Schoales  & L.  633  relied  on  in  Raborg 
v.  Donaldson,  26  Md.  312),  “ if  the  only  circumstance  is  that  he  [the 
trustee]  does  not  perform  his  trust,  his  possession  operates  nothing 
as  a bar,  because  his  possession  is  according  to  his  title.”  The 
admittted  or  clearly  proved  possession  and  nondistribution  of  such 
^unds  create  a continuing  trust,  in  which  event  the  possession  of 
the  trustee  does  not  operate  as  a bar,  because  such  possession  is  all 
the  while  according  to  his  title.  ( Donaldson  v.  Raborg,  28  Md.  57.) 
It  b manifest,  then,  that,  so  long  as  this  fund  remained  in  the 
hauds  of  Mrs.  Hurtt  undistributed,  her  possession  of  it,  if  it  belonged 
to  her  deceased  husband's  estate,  was  according  to  her  title,  and 
therefore  could  not  have  been  adverse  thereto,  and  this  being  so, 
the  statute  of  limitations  never  began  to  run  in  her  favor,  and  could 
not  have  been  invoked  by  her  as  a bar  to  proceedings  instituted  by 
her  husband’s  next  of  kin  against  her  in  her  representative  capa- 
city. 

But,  although  the  statute  of  limitations  be  inapplicable,  the 
defense  of  laches  is  undoubtedly  available.  Whenever  there  is 
neglect  or  omission  to  assert  a right,  in  conjunction  with  lapse  of 
time  more  or  less  great,  and  other  circumstances  causing  prejudice 
to  an  adverse  party,  the  defense  of  laches  becomes  a bar.  The  length 
of  the  delay  and  the  nature  of  the  acts  done  during  the  interval  are 
the  two  circumstances  that  constitute  the  bar.  Where,  as  said  by 
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Lord  Romilly,  M.  R,  in  Wollaston  v.  Tribe  (LR9  Eq.  60),  there 
has  been  any  dealing  “ which  had  altered  the  state  of  matters,”  or 
where  the  acts  done  during  the  interval  injuriously  affect  either 
party  and  cause  as  respects  the  remedy  invoked  an  injustice  in 
pursuing  one  course  rather  than  the  opposite,  courts  of  equity 
will  refuse  to  lend  their  aid  to  the  enforcement  of  a demand  result- 
ing in  injurious  consequences  directly  referable  to  such  changed 
conditions  and  such  delay.  Very  often  in  the  administration  of 
justice  the  hourglass  must  supply  the  ravages  of  the  scythe,  ns  in 
many  instances  the  lapse  of  time,  though  not  of  great  duration, 
carries  with  it  the  life  and  the  memory  of  witnesses,  the  muni- 
ments of  evidence,  and  the  other  means  of  judicial  proof,  and 
brings  about,  by  intervening  changes,  material  alterations  in  the 
relative  situation  of  the  interested  parties.  The  money  claimed 
to  have  been  paid  in  1879  and  1880  in  settlement  of  the  Wood- 
land judgments  was  paid  to  Mr.  Charles  A.  Baker,  the  attorney 
of  Mrs.  Amanda  M.  Hurtt ; and  he  died  some  years  ago.  Mrs. 
Hurtt,  who  received  the  money,  is  also  dead.  No  demand  was 
made  upon  her  during  her  life,  and  her  estate  was  finally  settled 
in  the  Orphans’  Court  of  Kent  county,  on  September  17,  1895. 
Long  before  the  final  distribution  of  her  personal  estate,  these  ap- 
pellees were  fully  apprised  of  all  the  facts  upon  which  they  now 
rely  in  this  proceeding.  Indeed,  there  is  sufficient  in  the  record 
to  indicate  that  there  had  been  some  prior  litigation  over  the  same 
claim  in  a court  of  law,  though  the  precise  nature  of  that  litiga- 
tion does  not  appear.  But  on  July  5,  1895,  Mr.  Barroll,  who 
seems  to  have  been  administrator  de  bonis  non  of  James  Hurtt,  as 
well  as  the  counsel  for  the  appellees,  was  notified  in  writing,  by 
the  executors  of  Amanda  M.  Ilurtt,  that  they  would  proceed  to 
settle  her  estate  after  the  expiration  of  the  then  pending  term  of 
the  Circuit  Court  for  Kent  county ; and  in  the  letter  written  by 
them  to  him  on  that  date  they  stated:  “The  executors  have 

given  you  ample  time  to  bring  any  suit  your  clients  [heirs  of 
James  Hurtt]  may  have  desired.”  No  claims  of  the  next  of  kin 
of  James  Hurtt  or  of  his  administrator  de  bonis  non  against  the 
estate  of  Amanda  M.  Hurtt  for  the  sums  of  money  now  sought  to 
be  recovered  were  presented  or  preferred  ; and,  in  something  over 
two  months  after  the  delivery  of  the  notification  just  alluded  to, 
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the  executors  finally  closed  Mrs.  Hurtt’s  estate,  and  paid  out  to 
legatees  who  are  not  parties  to  this  proceeding  over  $5,000  in 
money.  If  the  decree  appealed  from  stands,  the  devisees  of  the 
real  estate  will  be  required  to  pay  to  the  next  of  kin  of  James 
Ilurtt  a sum  of  money  which,  if  payable  by  the  estate  of  Mrs- 
Hurtt  at  all,  was  properly  payable  out  of  her  personal  estate,  and 
was  only  not  so  paid  therefrom  because  of  the  neglect  of  those 
who  claim  it  to  present  their  demand  before  the  debtor’s  personal 
estate  was  settled  and  distributed,  though  they  were  fully  apprised 
of  all  the  facts  at  that  time  that  they  now  rely  on.  The  situation 
of  the  parties  called  on  for  payment  has  been  materially  changed 
from  that  which  they  would  have  occupied  had  the  claim  been 
proved  against  the  personal  estate  of  Mrs.  Hurtt.  The  personal 
estate  that  was  the  primary  fund  for  the  payment  of  debts  has 
been  distributed  to  other  legatees  who  have  received  their  legacies 
because  of  the  failure  of  the  appellees  to  file  their  claim  in  due 
time,  and  after  being  notified  to  do  so ; and  an  attempt  is  now 
made  to  hold  the  real  estate  liable,  though  had  the  appellees  ex- 
erted a proper  diligence  in  asserting  their  claim  that  real  estate 
would  have  been  wholly  exonerated  from  liability.  If  the  decree 
should  be  enforced,  the  result  will  be  that  the  devisees  will  pay 
the  debts  due  by  the  testatrix,  though  she  had  ample  personal 
estate  out  of  which  complete  satisfaction  could  have  been  had; 
and  the  burden  will  be  thrown  on  the  real  estate,  not  because  it 
was  primarily  liable,  but  simply  because  the  creditor  failed,  though 
fully  informed  of  all  his  rights,  to  file  his  claim  before  distribution 
and  payment  of  the  legacies  were  actually  made.  When  the  re- 
sults of  the  delay  by  the  appellees  are  so  unjust  to  the  devisees, 
and  when,  as  a consequence  of  that  delay,  such  material  changes 
have  been  brought  about  in  the  situation  of  the  parties,  and 
especially  when  the  two  witnesses  (Mr.  Baker  and  Mrs.  Hurtt) 
who  could  have  testified  as  to  whether  the  sums  now  sought  to  be 
recovered  were  really  paid  on  the  Woodland  judgments  are  both 
dead,  a court  of  equity  ought  to  rigidly  apply  the  defense  of 
laches.  It  was  aptly  observed  in  Zollickoffer  v.  Seth  (44  Md.  375); 
“ If,  however,  a party  has  a provable  claim  against  an  estate,  and, 
without  sufficient  cause,  neglects  to  prove  and  exhibit  it  to  the  ex- 
ecutor in  due  time,  it  may  be  that,  in  any  subsequent  attempt  to 
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pursue  the  assets  in  the  hands  of  legatees  or  distributees,  he  will 
be  successfully  met  witli  the  defense  of  laches.-’  And,  if  this  be 
true  as  respects  legatees,  it  is  at  least  equally  so  in  regard  to  devi- 
sees. (Fan  Bibber  v.  Reese,  71  Md.  614;  18  Atl.  892.) 

But  there  is  another  ground  upon  which  the  decree  below  must 
be  reversed.  It  is  an  elementary  doctrine  that  the  personal  estate 
of  a deceased  debtor  is  the  primary  fund  for  the  payment  of  debts. 
Unless  the  personalty  is  insufficient,  a court  of  equity  has  no  juris- 
diction to  decree  a sale  of  a decedent's  real  estate  for  the  payment 
of  his  debts ; and  even  then  the  amount  payable  out  of  the  realty 
is  only  the  sum  that  the  personalty  falls  short  of  satisfying.  It  is 
equally  true  that  the  debts  must  be  first  fully  discharged  before 
the  legacies  can  be  paid.  If  there  be  a deficiency  of  assets,  a 
specific  legacy  will  not  abate  with  the  general  legacies  The  latter 
must  be  first  entirely  exhausted  before  the  former  can  be  made 
liable  for  the  decedent's  debts.  Now,  the  bill  in  this  case  was 
filed  against  the  devisees  of  the  real  estate.  Of  these  devisees, 
Mrs.  Constable  was  bequeathed,  in  addition  to  the  devise  to  her,  a 
general  legacy,  and  her  two  daughters  were  given  the  specific  leg- 
acies we  have  already  mentioned.  Mrs.  Constable's  general  legacy' 
was  entirely  absorbed  in  making  good  to  the  executors  an  over- 
payment to  which  we  have  adverted.  She  consequently  took 
nothing  as  legatee.  The  result  is  that  the  property  affected  by  the 
decree  is  the  real  estate  and  the  specific  legaciea  This  is  precisely' 
the  reverse  of  what  ought  to  have  been  done  if  there  was  any 
liability  existing  at  all.  The  total  amount  of  the  two  Woodland 
judgments,  with  accrued  interest,  was  something  more  than  the 
value  of  Mrs.  Ilurtt’s  personal  estate.  But  the  evidence  shows,  as 
we  have  already  observed,  that  one  of  the  Woodland  judgments 
belonged  to  Mrs.  Hurtt,  and  not  to  her  husband.  The  amount 
due  on  the  other,  together  with  all  interest  and  costs,  was  consid- 
erably less  than  the  $5,000  paid  out  in  pecuniary  legacies;  and,  if 
any  liability  existed  against  Mrs.  Hurtt's  estate  to  pay  the  amount 
of  that  judgment  to  her  husband’s  next  of  kin,  her  personal  estate 
was  amply  sufficient  to  have  discharged  it ; and  the  legatees  ought 
to  have  been  proceeded  against,  as  the  legacies  in  their  hands  were 
liable  before  the  devisees  or  the  specific  legatees  could  be  called 
on.  This  has  not  been  done.  The  decree  subverts  the  legal  prin. 
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ciples  just  stated,  and  holds  the  devisees  and  the  specific  legatees 
liable  to  the  exoneration  of  the  pecuniary  legatees  altogether.  It 
follows  from  the  views  we  have  expressed  that  the  decree  apjrealed 
against  must  be  reversed,  and,  as  the  defense  of  laches  is  a com- 
plete bar  to  the  right  of  the  appellees  to  recover,  the  record  will 
not  be  remanded. 

Decree  reversed,  with  costs  above  and  below,  and  bill  dismissed. 


Note.  — THE  DOCTRINE  OF  LACHES  AS  APPLIED  TO  CLAIMS 
AGAINST  A DECEDENT'S  ESTATE. 

It  is  an  old  principle  that  a court  of  equity  will  not  enforce  stale  demands, 
where  a party  has  slept  on  his  rights  and  acquiesced  for  an  unreasonably  long 
time.  Laches  aud  neglect  are  always  discountenanced  (Lord  Camden,  in  Smith 
v.  Clay,  3 Bro.  Ch.  010,  note.)  The  doctrine  rests  upon  the  broadest  principles 
of  equity.  Lapse  of  time  obscures  all  human  evidence,  and  often  makes  it 
impossible  to  discover  the  truth.  Where  the  chances  of  establishing  the  truth 
are  greatly  impaired  by  lapse  of  time,  it  would  be  obviously  unjust  to  enforce 
a demand  after  many  years  of  acquiescence  and  delay.  Aud  so.  where  a party 
had  done  something,  or  hnd  spent  money,  or  altered  his  situation,  in  the  belief, 
generated  by  the  delay  and  acquiescence  of  his  adversary,  that  he  had  a right 
so  to  act,  a court  of  equity  will  not  interfere.  But  delay  alone,  unaccompanied 
by  other  circumstances,  will  not  necessarily  preclude  relief.  In  every  cose 
where  the  defense  is  founded  on  mere  delay,  that  delay,  of  course,  not  amount- 
ing to  a bar  of  any  statute  of  limitations,  the  validity  of  that  defense  must  be 
tested  upon  principles  substantially  equitable.  Two  circumstances,  always  im- 
portant in  such  cases,  are  the  length  of  the  delay,  and  the  nature  of  the  acts 
done  during  the  interval,  which  might  affect  either  party,  and  cause  a balance 
of  justice  or  injustice  in  taking  one  course  or  the  other,  so  far  as  relates  to  the 
remedy.  The  doctrine  of  laches,  as  understood  in  courts  of  equity,  implies  in- 
jury to  the  parly  pleading  it  as  a defense.  Where  the  situation  of  the  parties 
has  not  been  altered,  and  one  has  not  been  put  In  a worse  condition  by  the  delay 
of  the  other,  the  defense  of  laches  does  not  generally  apply.  In  Paschall  v. 
Hinderer  138  Ohio  St.  568,  580),  it  was  said:  “ What  constitutes  a stale  equity 
is  a vexed  question,  hardly  susceptible  of  an  accurate  definition.  Length  of 
time  alone  Is  not  a test  of  staleness."  “ Laches,”  says  the  Supreme  Court  of 
Virginia,  “ in  the  assertion  or  prosecution  of  a claim,  is  not  always  enough  to 
defeat  it.  The  laches  must  be  such  as  to  afford  a reasonable  presumption  of 
the  satisfaction  or  abandonment  of  the  claim,  or  such  as  to  prevent  a proper 
defense  by  reason  of  the  death  of  parties,  loss  of  evidence,  or  otherwise.” 
(Tazewe’l  v.  Saunders,  13  Gratt.  354,  362.)  In  Wollaston  v.  Tribe  (L.  R.  9 
Eq.  44.  50).  a bill  was  brought  in  1868  to  set  aside  a marriage  settlement  exe- 
cuted in  1858  on  ground  of  fraud  and  mistake.  Lord  Romilly,  M.  R.,  said: 
“ Great  stress  was  laid  on  the  lapse  of  time,  but  I think  nothing  of  that,  be- 
Vol.  Ill— 82 
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cause  all  the  persons  are  in  the  same  state  now  as  they  were  then.  If  there  bad 
been  any  dealing  which  had  altered  the  state  of  matters,  that  might  have  raised 
a question  ; but  there  is  nothing  of  the  sort." 

In  Lux  v.  Haggin  (69  Cal.  255,  270),  the  court  said:  “Each  of  the  terms 
‘delay,’  ‘laches,’  and  'acquiescence,'  has  Its  appropriate  meaning.  Laches 
would  strictly  seem  to  imply  neglect  to  do  that  which  ought  to  have  been  done; 
acquiescence,  a resting  satisfied  with  or  submission  to  an  existing  state  of  things. 
Laches  (at  least  with  other  facts)  may  he  evidence  of  acquiescence:  and  acqui- 
essence  may  be  evidence  of  consent.  In  the  decisions  of  the  reported  cases, 
however,  ' laches  ’ has  sometimes  been  employed  as  the  equivalent  of  ‘mere 
delay,’  and  sometimes  ‘ laches  ’ or  ‘ gross  laches’  as  the  equivalent  of  ’acqui- 
escence.' It  is,  therefore,  important  to  consider  the  context,  in  connection  with 
which  either  of  these  expressions  has  been  used  by  a judge,  in  order  to  ascertain 
in  what  sense  it  has  been  employed.” 

In  Giles  v.  Baremore  (5  Johns.  Ch.  [N.  Y.]  545,  551),  Kknt,  Ch.,  said: 
“ The  presumption  to  be  drawn  by  the  courts,  in  the  case  of  stale  demands,  are 
founded  in  substantial  justice  and  the  clearest  policy.  If  the  party,  having 
knowledge  of  his  rights,  will  sit  still,  and  without  asserting  them,  permit  per- 
sons to  act  as  if  they  did  not  exist,  and  to  acquire  interests,  and  consider  them- 
selves as  owners  of  the  property,  there  is  no  reason  why  the  presumption  should 
not  be  raised.  It  is,  therefore,  well  settled  that  the  presumption  that  a demand 
has  been  satisfied,  prevails  as  much  in  this  court  as  it  does  at  law.  Claims  the 
most  solemnly  established  on  the  face  of  them  will  be  presumed  to  be  satisfied 
after  a certain  length  of  time.  Matters  of  record,  deeds,  and  even  a private 
statute,  may  be  presumed  to  make  a good  title.  A court  of  equity  makes  the 
presumption  on  the  facts  before  it,  without  sending  the  case  to  law,  provided  a 
jury,  upon  the  same  facts,  ought,  and  would,  so  presume.  The  presumption 
resolves  itself  into  this,  that  a man  will  naturally  enjoy  what  belongs  to  him. 
These  are  principles  of  decision  adopted  aud  sanctioned  in  a variety  of  cases, 
and  by  a succession  of  learned  judges  in  the  English  Court  of  Chancery,  and 
their  solidity  is  not  to  be  questioned.” 

In  Aiken  v.  Hill  (7  Ga.  573,  577),  the  court  said:  “The  peace  of  society  re- 
quires there  should  be  limits  put  to  legislation.  The  justice  and  sense  of  civil- 
ized nations  have  ever  favored  limitation  laws.  There  is  no  principle  of  equity 
Bounder,  more  conservative,  and  more  prolific  in  all  the  fruits  of  peace,  than 
this:  that  lie  who  slumbers  over  his  rights,  with  no  impediment  to  his  asserting 
them,  until  the  evidence  upon  which  a counter  claim,  if  founded,  may,  from 
lapse  of  time,  be  presumed  to  lie  lost;  until  the  generation  cognizant  of  the 
transactions  between  the  parties  has  passed  away,  aud  until  original  actors  are 
in  their  graves,  and  their  affairs  arc  left  to  representatives,  the  law,  in  the  ex- 
ercise of  an  equitable  sovereignty,  presumes  it  to  be  unjust  that  under  such 
circumstances  a complainant  should  be  heard;  and  in  nine  cases  out  of  ten  it  is 
unjust  in  fact  as  well  as  in  theory.  It  is  presumed,  and  the  presumption  grows 
out  of  the  principles  of  human  nature,  developed  in  universal  experience,  that 
men  will  use  reasonable  diligence  to  get  what  rightfully  belongsto  them.  Our 
observation  of  men  teaches  that  they  are  more  likely  hurriedly  to  assert  a false 
claim  than  tardily  to  assert  an  equitable  one.  If  the  claim  be  equitable,  and 
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an  adverse  claim  is  acquiesced  in  until  the  rights  of  third  persons  are  involved, 
or  until  from  the  obliterations  of  time  the  proofs  of  adverse  claimants  are  lost, 
yet  that  equitable  claim  ought  to  yield  to  that  general  social  peuce  upon  which 
its  exclusion  is  founded.  Nor  ought  the  claimant  to  complain;  for  long  years 
the  courts  of  justice  were  open  to  him;  he  might  have  entered,  but  would  not. 
He  loses  his  rights,  because  from  stupidity,  indifference,  convenience,  or  some 
other  cause,  he  has  failed  to  assert  them.  His  laches  cannot  be  made  available 
to  him,  through  a visitation  of  wrong  and  disaster  to  hundreds  of  his  fellows- 
The  laws  are  not  for  the  individual  alone,  they  are  also  for  the  peace  and  safety 
of  the  whole  state." 

“ Nothing  can  call  forth” — a court  of  equity — " into  activity  but  conscience 
good  faith  and  reasonable  diligence.  Where  these  are  wanting,  the  court  is 
passive,  and  does  nothing.  Laches  and  neglect  are  always  discountenanced 
and,  therefore,  from  the  beginning  of  this  jurisdiction  there  was  always  a lim- 
itation of  suits  iu  this  court.”  (Smith  v.  Clay,  2 Amb.  045.  See,  also.  Story, 
Eq.  Jur.  § 1520a;  Sullivan  v.  R.  R.  Co.,  94  U.  S.  806;  Sample  v.  Barnes,  14 
How.  70;  Walker  v.  Robbins,  14  id.  584;  Creath  v.  Sims,  5 id.  192;  Bater- 
man  v.  Willoe,  1 Sch.  & L.  201;  Murray  v.  Graham,  6 Paige  Ch.  022;  Calla- 
way v.  Alexander,  8 Leigh  114;  Powell  v.  Stewart,  17  Ala.  719;  Riddle  v. 
Baker,  13  Cal.  295.) 

The  law  of  Inches,  like  the  principle  of  the  limitation  of  actions,  was  dic- 
tated by  experience,  and  is  founded  in  a salutary  policy.  The  lapse  of  time 
carries  with  it  the  life  and  memory  of  witnesses,  the  muniments  of  evidence 
and  other  means  of  proof.  The  rule  which  gives  it  the  effect  prescribed  is 
necessary  to  the  peace,  repose  and  welfare  of  society.  A departure  from  it 
would  open  an  inlet  to  the  evils  intended  to  be  excluded. 

As  a general  rule,  where  the  statute  has  fixed  the  period  of  limitation  under 
which  a claim  iu  a court  of  law  would  be  barred,  courts  of  equity,  by  analogy, 
will  adopt  the  limitation  thus  fixed.  "A  court  of  equity  will,  however,  often 
treat  a lapse  of  a less  period  than  that  provided  in  actions  at  law  as  a presump- 
tive bar,  on  the  ground  of  discouraging  stale  claims,  or  gross  laches  or  unex- 
plained acquiescence  in  the  assertion  of  an  adverse  right.”  (Castner  v.  Walrod, 
83  111.  171;  Story,  Eq.  Jur.,  64a,  1520;  2 Madd.  Ch.  Pr.  244,  247;  Mitf.  Eq. 
PI.  267-274.) 

In  Lequatte  v.  Drury,  (101  111.  77),  it  was  held  that  after  the  lapse  of  thirteen 
years  the  relief  sought  should  be  denied  on  the  ground  of  laches.  In  Howe  v. 
Commissioners  (119  111.  7 N.  E.  Rep.  333),  the  court,  after  citing  numerous 
decisions  of  other  courts,  says;  " The  principle  that  lies  at  the  foundation  of 
all  the  cases  in  this  court  on  this  subject  is,  the  party  who  challenges  the  title 
of  his  adversary  to  real  properly,  must  be  diligent  in  discovering  that  which 
will  avoiil  the  title,  or  render  it  invalid,  and  diligent  in  his  application  for 
relief.  Unreasonable  delay,  not  explained  by  equitable  circumstances,  has 
always  been  declared  evidence  of  acquiescence,  and  will  bar  relief.” 

Thus  it  is  seen  that  the  uniform  current  of  decisions  is  that  courts  of  equity 
will  not  permit  the  assertion  of  stale  claims,  and  especially  is  this  so  where 
there  arc  equitable  reasons  why  a short  period  of  limitation  should  be  adopted. 
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Jones  vs.  Simpson. 

[Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  June  28,  1S98;  50  N.  E. 

Rep.  940.] 

Undue  influence  — Probate  of  wills. 

1.  Undue  influence  will  be  assumed  when  it  appears  that  the  testatrix,  who 

was  in  the  possession  of  a large  estate,  was  eighty-three  years  old  and 
executed  a will  drawn  by  one  of  her  children  who  received  grossly  dispro’ 
portionate  sums  by  its  provisions  to  the  prejudice  of  the  other  children. 

2.  Especially  will  this  presumption  prevail,  when  it  appears  that  such  a will 

was  drawn  without  the  knowledge  of  the  family,  and  that  the  principal 
beneficiary  who  procured  its  execution  was  largely  indebted  to  the  testa- 
trix, nnd  that  the  will  throughout  was  in  his  handwriting. 

3.  A will  procured  under  the  circumstances  above  outlined  should  be  refused 

admission  to  probate,  and  declared  null  and  void  because  of  undue  in- 
fluence. 

Appeal  from  Supreme  Judicial  Court,  Middlesex  county. 

William  77.  Beni  and  Louis  77  Kileski,  for  appellant. 

Trull  A IFter  and  George  A.  Sanderson,  for  appellee. 

Barker,  J.  — This  case  comes  before  us  upon  an  appeal  from 
a decree  entered  by  Mr.  Justice  Holmes  affirming  a decree  of  the 
Probate  Court  of  Middlesex  disallowing  an  instrument  propounded 
for  admission  to  probate  as  the  last  will  and  testament  of  Mrs. 
Elizabeth  Simpson,  who  died  on  March  1,  1897,  when  ninety-five 
years  of  age.  The  evidence  is  reported  to  the  full  court,  and  the 
question  for  decision  is  whether  upon  the  evidence  the  instrument 
should  be  admitted  to  probate. 

We  are  of  opinion  that  it  should  not  Mrs.  Simpson  was  a 
widow  whose  husband  had  died  testate  in  the  year  1883,  leaving 
an  estate  appraised  at  more  than  $400,000,  from  which  she  received 
as  residuary  legatee  about  $250,000  in  personal  property  and  about 
$123,000  in  real  estate.  The  instrument  propounded  for  probate 
as  her  will  was  executed  by  her  on  October  1,  1884,  when  she  was 
eighty-three  years  of  age.  She  then  had  two  sons,  who  were  her 
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next  of  kin  and  presumptive  heirs.  One  of  these  sons  was  her  con- 
fidential and  trusted  adviser,  and  the  alleged  will  is  in  his  hand- 
writing, is  mainly  in  his  own  interest,  and,  upon  his  own  state- 
ment, was  executed  without  the  knowledgeof  the  rest  of  the  family 
or  a word  of  counsel  from  any  one  but  himself.  These  are  circum- 
stances of  suspicion,  calling  for  care  in  the  court  which  has  the 
duty  of  deciding  whether  the  instrument  shall  be  admitted  to 
probate,  and  requiring  the  court  “not  to  grant  probate,  without 
entire  satisfaction  that  the  instrument  does  express  the  real  inten- 
tions of  the  deceased."  ( Baldrnn  v.  Parker , 99  Mass.  79,  87  ; 
Oyden  v.  Oreenleaf,  143  id.  349,  351 ; 9 N.  E.  755.) 

The  evidence,  so  far  from  disclosing  any  clear  and  sufficient 
explanation  of  the  transaction  to  satisfy  us  thnt  the  alleged  will 
expresses  the  real  intentions  of  Mrs.  Simpson,  leads  us  to  the  belief 
that  its  execution  was  procured  by  the  undue  influence  of  the  son 
who  wrote  it,  in  pursuance  of  a plan  formed  by  hitn,  shortly  after 
his  father’s  death,  to  get  control  of  his  mother’s  fortune.  The 
father  died  in  April,  1883,  and  almost  immediately  thereafter  the 
son  desired  to  buy  his  mother’s  property  at  the  price  of  §200,000. 
This  sale  was  checked  by  the  opposition  of  the  other  son,  and 
in  October,  1883,  Mrs.  Simpson  gave  to  each  son  real  estate 
and  mortgages  to  the  value  of  $40,000,  leaving  the  value  of 
her  remaining  real  estate  very  much  less  than  the  value  of 
her  remaining  personal  property.  This  was  the  situation  of  her 
estate  when  the  alleged  will  was  executed,  in  October,  1884  As- 
suming, as  we  must,  that  the  provisions  concerning  the  third  son, 
who  had  not  been  heard  from  since  he  went  as  a sailor,  forty 
years  before,  would  require  ultimately  no  part  of  Mrs.  Simpson's 
estate,  the  operation  of  the  alleged  will  would  be  to  give  to  the 
son  who  drew  the  instrument,  and  who  alone  of  the  family  knew 
of  its  execution  or  was  acquainted  with  its  contents,  all  of  her  per- 
sonal property,  and  to  her  other  son  her  real  estate,  giving  to  the 
former  three  or  four  times  the  amount  given  to  the  latter,  and 
making  every  future  change  of  Mrs.  Simpson’s  property  from 
realty  to  personalty  operate  to  the  further  advantage  of  the  son  in 
whose  handwriting  the  instrument  is  drawn.  The  instrument  was 
executed  at  the  registry  of  probate,  and  there  left  upon  deposit, 
and  the  register's  receipt  for  it  was  not  long  after  taken  away  by 
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the  son  who  had  written  the  will,  and  waskept  by  him  until  after 
Mrs.  Simpson's  death.  Three  years  after  the  instrument  was  exe- 
cuted ho  bought  of  his  mother  all  her  property  except  the  house 
in  which  she  lived  and  a farm,  for  the  price  of  $150,000,  much 
less  than  it  was  worth,  and  gave  her  in  payment  only  his  own  un- 
secured notes,  which  would  come  back  to  him  under  the  alleged 
will.  Five  years  later,  when  Mrs.  Simpson  was  ninety-one  years 
of  age,  not  having  paid  his  notes  as  they  matured,  he  made  a final 
contract  with  her  by  which  she  gave  up  his  notes  upon  his  promise 
to  pay  her  $550  a month  until  her  death,  and  at  her  death  these 
payments  were  largely  represented  by  his  unpaid  notes  in  her 
possession.  Whether  the  contents  of  the  alleged  will  were  known 
to  Mrs.  Simpson,  and  whether  they  expressed  her  intentions,  de- 
pends wholly  upon  the  testimony  of  the  son  in  whose  handwriting 
the  instrument  is.  His  account  of  the  interviews  between  him- 
self and  Mrs.  Simpson  resulting  in  the  execution  of  the  instru- 
ment it  is  impossible  for  us  to  believe,  and,  upon  a careful  study 
of  the  whole  evidence,  we  are  satisfied  that  the  decree  disallowing 
the  instrument  was  right. 

Decree  affirmed. 


Johnson  vs.  Brasington  et  al. 

[Court  of  Appeals  of  New  York,  June  7,  1898;  158  N.  Y.  181;  50  N.  E.  Rep. 

859.] 

Will— Meaning  of  the  word  “heirs  ’’—Devise— Construc- 
tion AVOIDING  PARTIAL  INTESTACY. 

1.  The  word  " heirs”— when  used  in  a will  or  other  instrument,  is  to  be  under- 

stood in  its  primary  or  legal  sense,  unless  it  appears  from  other  parts  of 
the  instrument  that  it  was  used  in  the  more  restricted  sense  of  children, 
heirs  of  the  body,  or  lineal  descendants. 

2.  In  a devise  of  a remainder  to  the  " children  or  heirs  ” of  the  life  tenant,  the 

use  of  the  disjunctive  “ or  ” indicates  that  the  testator  may  have  had  in 
mind  two  classes  of  persons  as  devisees,  either  of  which  class  would  take 
in  the  at>senco  of  the  other. 

3.  When,  in  construing  a devise  of  a remainder  in  fee  to  the  "children  or  heirs" 

of  the  life  teuant,  being  the  testator's  only  child,  the  meaning  to  be  given  to 
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the  word  “ heirs  ” is  doubtful,  but  the  will  discloses  a clear  intention  to  dis- 
pose of  the  whole  estate,  nnd  if  the  word  " lieirs”  is  construed  in  its  re- 
stricted sense  of  lineal  descendants  intestacy  will  result  as  to  the  remainder, 
whereas  it  will  be  avoided  by  construing  the  word  in  its  primary  or  legal 
sense,  the  latter  construction  will  prevail,  even  though  it  carries  a share  in 
the  property  to  relatives  of  the  life  tenant  on  the  mother’s  side,  to  the  ex- 
clusion of  relatives  of  the  testator's  own  blood. 

Argued  Mny  11,  1898;  decided  June  7,  1898. 

Appeal  from  a judgment  of  the  late  General  Term  of  the  Su- 
preme Court  in  the  fifth  judicial  department,  entered  June  8, 
1895,  affirming  a judgment  in  favor  of  defendants  entered  upon 
an  order  of  Special  Term  sustaining  a demurrer  and  dismissing 
the  complaint  upon  the  ground  that  it  failed  to  state  facts  suffi- 
cient to  constitute  a cause  of  action. 

The  nature  of  the  action  and  the  facts,  so  far  a3  material,  are 
stated  in  the  opinion. 

Henry  M.  Davis,  lor  appellant 

Artemas  A.  Bradley , for  respondents. 

O'Brien,  J. — The  question  in  this  case  arises  upon  a demurrer 
to  the  complaint  in  an  action  brought  to  partition  about  fifty 
acres  of  land.  It  is  admitted  that  the  land  in  question  was  owned 
in  fee  by  Samuel  Brasington  at  the  time  of  his  death,  on  the  27th 
of  February,  1871.  He  left  a will  and  the  question  involves  a 
construction  of  one  of  its  provisions.  The  testator  left  no  child 
or  descendant  surviving  him  except  a son,  Stephen  L.  Brasington, 
by  a former  wife,  who  died  in  July,  1854  He  left  a widow,  his 
second  wife,  Betsey  Brasington,  who  is  named  in  the  will  as  the 
devisee  and  legatee  of  the  bulk  of  the  property.  She  took  all  the 
personal  estate  absolutely,  and  the  real  estate,  including  the  lands 
in  controversy,  was  disposed  of  by  the  following  clause  of  the 
will : “ Secondly.  All  my  real  estate,  of  every  name,  nature,  and 
kind,  wheresoever  the  same  may  be,  I give  and  devise  to  my  said 
wife,  Betsey  Brasington,  for  and  during  the  full  term  of  her  natu- 
ral life,  to  be  used  and  managed  by  her  as  she  thinks  best,  and 
for  her  comfort,  and  to  do  with  all  the  avails  of  the  same  as  she 
pleases.  Then,  immediately  after  her  death,  I give  and  devise  the 
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said  reai  estate  to  my  son,  Stephen  L.  Brasington,  to  have  the  use 
of  the  same  for  and  during  the  full  term  of  his  natural  life.  Then, 
at  the  decease  of  my  said  son,  Stephen  L.  Brasington,  it  is  to  be 
equally  divided  among  the  children  or  heirs  of  the  said  Stephen 
L.  Brasington,  in  equal  shares,  share  and  share  alike,  and  they  to 
have  the  same  forever  in  fee  simple.” 

There  could  be  little  room  for  dispute  concerning  the  meaning 
of  this  clause  of  the  will,  but  for  the  fact  that  Stephen  L.  Bras- 
ington, the  son  and  devisee  of  the  life  estate,  after  the  death  of  the 
widow,  died  without  children  or  descendants,  or  brothers  or  sis- 
ters, or  any  descendants  of  brothers  or  sisters.  His  death  oc- 
curred on  the  15th  of  August,  1887,  and  that  of  the  widow  on  the 
20th  of  March,  1893. 

The  plaintiff  is  one  of  the  heirs  at  law  of  Stephen  through  his 
mother,  the  testator’s  first  wife,  since  she  is  one  of  the  children  of 
a deceased  sister.  Some  of  the  defendants  belong  to  the  same 
class,  while  the  other  defendants  are  the  heirs  at  law  of  Samuel, 
the  testator;  that  is  to  say,  his  brothers  and  sisters  or  their  de- 
scendants, or  parties  who  represent  them  or  some  of  them.  The 
controversy  is  between  these  two  classes  of  heirs.  The  heirs  of 
Stephen,  the  son,  claim  the  land  in  question  as  heirs  under  the 
terms  of  the  will.  While  the  heirs  of  Samuel  contend  that  the 
words  “ children  ” and  11  heirs  ” in  the  will  are  synonymous  words, 
referring  to  the  heirs  of  the  body  of  Stephen,  and  that,  since  he 
died  without  children  or  heirs  of  the  body,  the  remainder  limited 
upon  his  life  estate  failed,  and  the  testator  died  intestate  as  to 
such  remainder.  The  latter  class  of  heirs  are  the  brothers  and 
sisters  of  Samuel,  or  their  descendants,  or  persons  who  represent 
them  or  some  of  them  in  blood  or  estate.  Seven  of  these  parties 
demurred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a cause  of  action,  and  the  courts  below 
have  sustained  the  demurrer.  (34  N.  Y.  Supp.  200.) 

The  complaint  sets  forth  the  will  in  full ; states  all  the  facts 
with  respect  to  the  death  of  the  parties ; and  alleges  the  relation- 
ship of  each  party  to  Samuel  and  to  Stephen,  as  the  case  may  be, 
and  all  other  facts  necessary  to  present  the  question  of  law  arising 
upon  the  will.  That  question  is  whether,  upon  the  death  of  Ste- 
phen without  children  or  heirs  of  the  body,  the  remainder  limited 


Digitized  by  Google 


JOHNSON  v.  BRASINGTON  ET  AL. 


257 


upon  hi3  life  vested  in  his  heirs  generally,  or  in  the  collateral 
heirs  of  Samuel,  upon  the  supposition  that  he  died  intestate  as  to 
such  remainder. 

The  gift  over  was  to  the  “ children  or  heirs  ” of  Stephen,  and 
the  inquiry  is  whether  the  word  “ heirs"  is  to  be  understood  in  its 
primary  and  legal  sense,  as  referring  to  the  persons  who  would 
take  or  inherit  from  him  upon  his  death,  or  in  a restricted  sense, 
as  meaning  heirs  of  the  body,  issue,  or  lineal  descendants.  There 
is  nothing  in  the  other  parts  of  the  will  that  throws  any  light 
upon  the  meaning  which  the  testator  intended  should  be  given  to 
the  word  “ heirs.”  We  know  from  the  complaint  that  at  the  time 
of  the  death  of  the  testator  Stephen  was  thirty  six  years  of  age, 
without  childreu,  and  that  he  never  married.  The  word  “ heirs," 
when  used  in  a will  or  other  instrument,  is  to  be  understood  in  its 
primary  or  legal  sense,  unless  it  appears  from  other  parts  of  the 
instrument  that  it  was  used  in  the  more  restricted  sense  of  “chil- 
dren," “ heirs  of  the  body,"  or  “descendants."  In  this  case,  while 
it  is  true  that  we  must  seek  for  and  follow  the  intention  of  the 
testator,  it  is  quite  possible  that  the  difficulty  which  has  arisen 
concerning  the  meaning  of  his  will  was  not  present  in  his  mind  at 
all.  When  we  speak  in  such  cases  of  the  intention  of  the  testator 
we  do  not  always  refer  to  some  intention  or  purpose  that  he  actu- 
ally had  in  mind.  We  mean  that,  when  he  has  expressed  himself 
in  ambiguous  or  doubtful  language,  the  law  will  impute  to  his 
words  such  a meaning  as,  under  all  the  circumstances,  will  con- 
form to  his  probable  intention  and  be  most  agreeable  to  reason 
and  justice. 

It  is  useless  to  speculate  with  reference  to  the  thought  that  was 
in  the  testator’s  mind  when  he  made  the  will.  The  instrument 
contains  nothing  to  show  whether  he  supposed  that  Stephen  would 
leave  children  surviving  him  or  die  childless,  as  he  actually  did. 
What  is  quite  certain,  however,  is  that  the  testator,  in  disposing 
of  the  remainder,  limited  upon  the  life  of  his  son,  used  words  in 
such  a way  as  to  clearly  meet  either  contingency.  If  he  happened 
to  have  issue,  then  the  word  “ children  " was  sufficient  If  he  did 
not  then  the  more  comprehensive  word  “heirs,"  in  the  alterna- 
tive, covered  the  case.  Moreover,  it  is  quite  clear  from  the  lan- 
guage used  that  the  testator  intended  to  dispose  of  his  land  in  fee, 
Vol.  HI— S3 
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and  not  to  die  intestate  with  respect  to  any  part  of  his  property. 
The  defendants’  construction  imputes  to  him  a contrary  intention, 
and  this,  I think,  is  the  fatal  weakness  of  the  argument  in  sup- 
port of  their  contention.  That  the  testator,  when  carving  out  a 
life  estate  to  his  widow,  and  another  life  estate  to  his  son,  intended 
to  leave  the  remainder  undisposed  of  in  the  event  of  the  son’s 
death  without  children,  is  altogether  improbable.  What  the 
learned  counsel  for  the  defendants  evidently  means  is  that  the^aw 
will  impute  to  him  such  an  intention,  since  the  remainder  was  to 
the  heirs  of  the  body  of  Stephen,  and  he  died  without  such  heirs, 
and  thus  the  devise  over  failed.  But  this  involves  the  conclusion 
that  the  word  “ children  ” and  the  word  “ heirs  ” were  used  by  the 
testator  to  express  the  same  idea,  meaning  Stephen’s  issue  or  de- 
scendants. Certainly  that  proposition  is  not  necessarily  correct 
These  two  words,  connected  by  a disjunctive,  are  broad  enough 
to  include  the  heirs  at  law  of  Stephen  through  his  mother.  Indeed, 
that  is  the  primary  and  natural  meaning  of  the  words  as  they  ap- 
pear in  the  will. 

The  defendants  invoke  a recognized  rule  of  construction  to  give 
to  them  the  more  restricted  meaning,  and  that  is  that  the  testator 
could  not  have  intended  by  the  will  that,  in  the  event  of  the  death 
of  his  son  without  children,  the  land  should  pass  to  the  relatives 
of  his  first  wife  to  the  exclusion  of  the  relatives  of  his  own  blood. 
There  is  nothing  in  the  case  or  in  the  language  of  the  will  to  show 
that  this  consideration  had  any  influence  on  the  mind  of  the  tes- 
tator, and  the  strong  presumption  against  intestacy  and  the  words 
of  the  will  outweigh  all  arguments  based  upon  this  rule.  The  use 
of  the  disjunctive  “or,”  separating  the  two  words  “children  ” and 
“ heirs,”  indicates  that  the  testator  may  have  had  in  mind  two 
classes  of  persons  as  devisees  of  the  remainder,  either  of  which 
class  would  take  in  the  absence  of  the  other.  If  this  conclusion 
could  be  said  to  be  doubtful,  then  the  clear  intention  of  the  testa- 
tor to  devise  the  whole  estate,  including  the  remainder  in  fee,  must 
control,  since  the  law  always  favors  a construction  that  will  pre- 
vent partial  intestacy  to  one  that  will  permit  it  ( Floyd  v.  Carow, 
88  N.  Y.  580-567 ; Wager  v.  Wager,  96  id.  164 ; Hiker  v.  Corn- 
well,  113  id.  115 ; 20  N.  E.  602 ; Lamb  v.  Lamb,  131  N.  Y.  227 ; 
30  N.  E.  133 ; Scliuk  v.  Moll,  132  N.  Y.  122  ; 30  N.  E.  377.)  We 
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think  that  the  word  “ heirs  ” in  the  will  should  be  understood  in 
its  primary  or  legal  sense,  and  uot  in  the  restricted  sense  of 
“issue,"  “descendants,"  or  “ heirs  of  the  body.”  The  judgment 
of  the  courts  below  sustaining  the  demurrer  should  be  reversed, 
with  costs  in  all  the  courts,  and  the  demurrer  overruled,  with 
leave  to  the  defendants  to  answer  within  twenty  days,  on  pay- 
ment of  costs. 

All  concur.  Judgment  reversed,  etc. 


Note.— CONSTRUCTION  WILL  SEEK  TO  AVOID  A PARTIAL 
INTESTACY. 

Heretofore,  in  most  of  our  annotation,  it  has  been  the  endeavor  to  elaborate 
some  principle  connected  with  the  law  of  testamentary  disposition— to  dwell  at 
length  upon  some  proposition  regarding  the  construction  of  wills  or  the  rules 
that  govern  their  execution  and  probate.  In  the  present  instance,  we  make  a 
departure  from  the  beaten  track,  and  undertake  to  show  the  distribution  of  a 
man’s  property  who  dies  intestate.  In  such  a case,  we  have  a combination  of 
circumstances  that  virtually  gives  the  property  to  a dead  man's  heirs  under  the 
statutes  of  descent  and  distribution. 

Death  without  heirs  is  a prerequisite  of  the  application  of  the  doctrine  of 
escheat  which  merely  imports  the  reversion  of  the  property  to  the  state  in  de- 
fault of  a person  who  can  inherit  it,  but  death  without  a will  imports  a case  of 
clear  intestacy.  Hence,  in  order  to  bring  our  annotation  within  the  scope  and 
compass  of  the  principal  case,  it  will  be  necessary  to  remember  that  intestacy 
as  to  some  portion  of  the  decedent's  estate  may  occur  even  in  the  presence  of  a 
will  which  has  been  duly  admitted  to  probate.  The  Court  of  Appeals  felici- 
tously evades  the  embarrassment  that  might  follow  a view  of  the  case  that  was 
pressed  with  considerable  vigor  by  resorting  to  a well-settled  principle  of  con- 
struction that  enjoins  the  court  to  consider  every  reasonable  method  of  inter- 
pretation before  deciding  in  favor  of  partial  intestacy.  By  bringing  this  rule 
into  timely  notice,  Judge  O’Bkien  reached,  what  seemed,  to  a majority  of  the 
court,  an  eminently  just  conclusion  in  a matter  that  was  not  altogether  free 
from  considerable  embarrassment.  The  guiding  principle  that  eventually  con- 
trolled the  case  is  found  In  the  sixteenth  paragraph  of  Jarman's  well  known 
" Rules  of  Construction  “ Words  in  general  are  to  be  taken  in  their  ordinary 
and  grammatical  sense,  unless  a clear  intention  to  use  them  in  another  can  be 
collected,  and  that  other  can  be  ascertained;  and  they  are,  in  all  cases,  to  receive 
a construction  which  will  give  to  every  expression  some  effect,  rather  than  one 
that  will  render  any  of  the  expressions  inoperative ; and  of  two  modes  of  con- 
struction, that  Is  to  be  preferred  which  will  prevent  a total  intestacy.” 

While  this  rule  is  of  distinctively  English  extraction,  the  principle  it  affirms 
has  been  repeatedly  recognized  in  several  of  the  courts  of  last  resort  in  our  own 
country.  (See  Brandenburgh  v.  Thornton,  139  Mass.  102;  Boards  of  Missions 
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Appeal,  91  Pa.  St.  507;  Vaiden  v.  Hawkins,  59  Miss.  406;  Hemphill  v.  Moody, 
64  Ala.  468;  Hancock's  Appeal,  112  Pa.  St.  32;  House  v.  Ewen,  37  N.  J.  Eq. 
368.) 

In  California,  the  rule  has  crystallized  into  statutory  form  and  section  1326  of 
the  Civil  Code  provides  imperatively  that  if  two  modes  of  interpretation  pre- 
sent themselves,  that  is  to  be  preferred  which  prevents  a total  or  partial  intes- 
tacy. Without  further  elaboration  of  the  subject,  it  may  be  conceded  as  the 
present  law  of  the  land,  that  the  principal  case  discloses  the  true  rule  applica- 
ble in  all  instances  where  there  is  danger  of  tiirowing  a portion  of  the  decedent's 
estate  upon  the  statute  of  descents  for  final  distribution. 


In  re  Kincaid’s  Estate.  [S.  F.  414.] 

[Supreme  Court  of  California,  February  25,  1898;  120  Calif.  203;  52  Pac. 

Rep.  492.] 

Probate  guardians — Advancements  to  ward  after 

MAJORITY. 

1.  The  legal  status  of  guardian  and  ward  is  terminated  on  the  latter's  attaining 

his  or  her  majority. 

2.  One  assuming  the  duties  of  a guardian  contracts  not  only  to  manage  the  es- 

tate according  to  law  and  for  the  best  interest  of  the  ward,  but  he  also 
agrees,  on  the  termination  of  his  trust,  to  account  for  the  property,  estate 
and  moneys  of  the  ward  entrusted  to  his  keeping,  and  to  pay  over  such  as 
remains  undistributed  to  the  person  entitled  thereto. 

8.  Such  an  accounting  is  in  the  nature  of  a proceeding  in  ran  and  the  estate  is 
the  res.  After  the  majority  of  the  ward,  the  only  matter  of  which  the 
Probate  Court  has  jurisdiction  relates  to  the  questions  that  may  properly 
arise  in  the  course  of  a satisfactory  accounting. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  San  Mateo. 

In  the  matter  of  the  estate  of  Archer  Kincaid,  a minor,  Alex- 
ander Gordon,  the  guardian,  asks  for  a decree  adjudging  that  his 
ward  is  indebted  to  him.  From  a decree  for  the  guardian,  the 
ward  appeals.  Reversed  in  part 

George  W.  Fox,  for  appellant 

E.  F.  Fitzgerald  and  G.  C.  Ross,  for  respondent 
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Temple,  J.  — Alexander  Gordon  was  appointed  guardian  of 
Archer  Kincaid,  a minor,  December  23,  1882.  Kincaid  became 
of  age  May  24,  1890.  The  guardian,  upon  assuming  the  duties  of 
his  trust,  received  for  his  ward  $1,000  in  cash,  and  no  other  prop- 
erty came  to  his  hands  during  the  minority  of  his  ward.  This 
money  was  entirely  consumed  iirthe  support  and  education  of  the 
ward  before  he  reached  majority.  Therefore,  when  the  guardian- 
ship ceased,  Gordon  had  in  his  possession  no  estate  whatever  of 
the  ward.  The  guardian  had,  however,  at  the  request  of  his  ward, 
and  out  of  friendship  to  him,  given  him  educational  advantages 
far  beyond  what  would  have  been  justified  by  the  means  of  the 
ward  in  his  hands;  and,  after  Kincaid  became  of  age,  Mr.  Gordon 
continued  to  advance  money  for  that  purpose.  Gordon  paid  his 
expenses  at  the  university  and  at  the  Hastings  Law  College  until 
his  former  ward  was  admitted  to  practice  law  in  all  the  courts  of 
the  state.  In  1894,  and  long  after  the  ward  reached  his  majority, 
a decree  of  distribution  was  made  in  the  estate  of  Kincaid’s  mother, 
of  which  estate  Gordon  had  charge  as  executor,  by  which  nearly 
$500  in  money  was  distributed  to  Kincaid.  Mr.  Gordon  retained 
this  amount  as  a payment  upon  the  advancements  made  by  him, 
but  even  after  this  credit  there  was  still  due  Mr.  Gordon  for  ad- 
vances made  over  $1,100.  Evidently  to  prevent  a plea  of  the 
statute  of  limitations,  Gordon,  on  the  15th  day  of  January,  1895, 
presented  his  final  account  as  guardian  for  settlement  in  the  Pro- 
bate Court,  and  asked  for  a decree  adjudging  that  his  former  ward 
is  indebted  to  him  in  the  sum  of  $1,115.81.  In  the  Probate  Court 
such  a decree  was  made,  and  it  was  also  found  that  the  money 
paid  and  advanced  by  Gordon  since  the  ward  reached  his  majority 
was  advanced  in  bis  capacity  as  guardian ; and  no  relation  other 
than  that  of  guardian  and  ward,  with  respect  to  the  items  of  the 
account,  ever  existed  between  Gordon  and  Kincaid. 

The  findings  are  contradictory.  When  it  was  found  that  the 
ward  reached  his  majority,  in  1890,  it  was  thereby  determined  that 
the  guardianship  then  ceased.  (Code  Civ.  Proc.  § 1753.)  True, 
the  Probate  Court  retained  jurisdiction  to  compel  an  accounting, 
and  no  doubt  retained  jurisdiction  for  that  purpose  at  the  time 
this  accounting  was  had.  If  such  accounting  has  been  delayed, 
the  court  had  undoubted  jurisdiction  to  pass  upon  all  questions  as 
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to  the  care  of  the  estate  which  the  guardian  received  as  guardian 
during  the  wardship  down  to  the  accounting ; and  inasmuch  a8  any 
money  or  property  received  from  the  guardian  by  the  former 
ward,  since  reaching  majority,  was  so  much  property  delivered, 
the  court  would  also  allow  credit  for  all  such  sums  or  property. 
( Crowell's  Appeal,  2 Watts  295 { Gilbert  v.  Guptile,  34  111.  112.) 

There  is  some  difference  as  to  the  extent  to  which  courts  will 
consider  post-majority  transactions  in  the  settlement  of  the  ac- 
counts of  a former  guardian.  The  difference  probably  originated 
from  the  fact  that  the  accounts  were  generally  settled  by  courts  of 
equity,  whose  jurisdiction  was  not  so  limited.  In  this  case  we  are 
relieved  from  any  embarrassment  upon  the  subject,  because  it  is 
conceded  that  at  the  time  the  ward  reached  his  majority  there  was 
no  estate  belonging  to  the  ward  in  the  hands  of  the  guardian. 
Under  such  circumstances,  an  agreement  between  the  former  ward 
and  his  late  guardian  that  the  guardianship  should  continue,  and 
that  as  guardian  the  late  guardian  would  care  for  and  educate  the 
ward,  is  only  an  agreement  for  advancements.  Had  there  been 
an  estate,  the  jurisdiction  of  the  court  would  only  have  continued 
as  to  the  estate,  and  to  enforcing  an  accounting  as  to  such  estate. 
When  the  guardian  assumed  his  office,  he  contracted  not  only  to 
manage  the  estate  according  to  law  and  for  the  best  interest  of  the 
ward,  but  also  that  at  the  termination  of  his  trust  he  would  ac- 
count for  the  property,  estate,  and  moneys  of  the  ward  in  his 
hands,  and  would  pay  over  and  deliver  such  as  ,remained  to  the 
person  entitled  thereto.  This  is  the  account  which  the  Probate 
Court  has  jurisdiction  to  determine  No  jurisdiction  is  given 
to  ascertain  a balance  against  a former  ward,  except  as  that  will 
tend  to  show  what  the  guardian  must  pay  or  deliver  to  his  former 
ward.  It  is  in  the  nature  of  a proceeding  in  rein,  and  the  estate 
is  the  res,  and,  after  majority,  the  only  matter  of  which  the  court 
has  jurisdiction. 

It  is  thought  that  Kincaid  is  guilty  of  ingratitude  and  dishon- 
esty because  he  now  refuses  to  acknowledge  his  indebtedness  to 
Gordon,  and  to  provide  for  payment  out  of  an  estate  which  was 
never  in  the  hands  of  his  guardian.  But  all  this  is  based  wholly 
upon  the  proposition  that  Kincaid  requested  the  advancement 
after  majority.  Eliminate  these  promises,  and  the  matter  will  pre- 
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sent  a different  appearance.  Yet  these  facts  show  that  it  is  a 
matter  over  which  a guardian's  court  has  no  jurisdiction.  As  the 
accounting  is  in  the  nature  of  a proceeding  in  rem,  a finding  that 
the  former  ward  was  indebted  to  the  former  guardian  would  have 
no  force  or  effect  in  an  independent  proceeding.  It  could  affect 
the  estate  only,  and  would  not  even  be  evidence  to  charge  the 
former  ward  in  another  proceeding.  The  decree  binds  neither 
ward  nor  guardian,  except  as  to  the  estate  which  the  guardian  re- 
ceived as  guardian.  This  being  so,  I do  not  see  that  the  court  in 
this  proceeding  has  any  concern  with  the  other  questions  raised. 
As  to  the  charge  of  interest  on  the  $1,000,  which  the  guardian 
did  receive,  and  which  he  disbursed,  there  is  nothing  to  show 
error.  That  portion  of  the  decree  which  determines  that  the 
guardian  has  properly  disbursed  all  the  estate  in  his  hands  as 
guardian  is  affirmed.  That  portion  which  adjudges  and  determines 
that  his  former  ward  is  indebted  to  Gordon  is  reversed. 

We  concur:  Harrison,  Gakouttje,  Hens  haw,  JJ. 


Lowndes  vs.  Cooch  et  al. 

[Court  of  Appeals  of  Maryland,  April  1,  1898;  87  Md.  478;  39  Atl.  Rep.  1045.] 
Wills — Conflict  of  laws — Comity. 

1.  So  far  as  it  can  be  done  consistently  with  its  own  interests,  one  state  will 
recognize  and  give  effect  to  the  laws  prevailing  in  another  state. 

3.  This  rule  of  comity  will  not  be  enforced,  however,  if  it  appears  that  in 
order  to  give  effect  to  the  foreign  law  there  must  be  a violation  of  some 
recognized  principle  of  public  policy,  or  some  established  standard  of 
morality  prevailing  in  the  forum  exercising  jurisdiction. 


Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  city  of  Baltimore. 

Pollard,  ct  Rugby,  for  appellant. 

Barton  <£•  Wilmer,  for  appellees. 
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Roberts,  J. — This  appeal  is  from  a decree  of  Circuit  Court  No. 
2 of  Baltimore  city,  sustaining  a demurrer  to  the  bill  of  complaint, 
and  dismissing  the  same.  The  facts  are  that  Nathaniel  H.  Clark, 
a resident  of  the  state  of  Delaware,  departed  this  life  on  the  18th 
of  March,  1892,  leaving  a last  will  and  testament  by  which  he 
bequeathed  to  his  brother,  Moses  Clark,  the  dividends  to  accrue 
upon  the  stock  held  by  the  testator  in  the  Commercial  and  Farm- 
er's National  Bank  of  Baltimore  during  his  life;  and  thereafter 
the  said  stock  was  bequeathed  to  his  “ friend,  Andrew  Lowndes, 
of  Baltimore.”  Mr.  Lowndes  died  on  the  16th  of  March,  1892 — 
two  days  prior  to  the  death  of  the  testator,  Clark.  The  dividends 
upon  said  stock  were  paid  to  the  said  Moses  Clark,  the  life  tenant, 
during  his  life;  he  having  only  recently  died.  The  children  of 
said  Andrew  J.  Lowndes,  subsequently  to  the  death  of  the  life 
tenant,  assigned  all  of  their  interest  in  said  bequest  to  their 
mother,  who  is  the  appellant  in  the  record  of  this  appeal.  The 
bill  is  filed  against  J.  Wilkins  Cooch,  the  executoc  of  said  testator, 
and  against  the  said  bank,  to  compel  the  transfer  to  the  appellant 
of  the  stock  bequeathed  to  said  Lowndes.  The  will  of  the  testator 
has  been  admitted  to  probate  in  the  Orphans’  Court  of  Baltimore 
city,  and  letters  testamentary  have  beeu  granted  by  said  court  to 
said  executor.  The  bank  answered  the  bill,  disclaiming  any  in- 
terest in  the  controversy,  and  submitting  its  rights  and  liabilities 
to  the  order  and  direction  of  the  court  below.  Cooch,  the  execu- 
tor, demurred  to  the  bill,  and,  while  relying  upon  the  same,  he, 
by  way  of  answer,  set  up  the  defense  that  there  is  no  statute  in 
the  state  of  Delaware,  similar  to  that  of  our  own  state,  to  save  the 
lapsing  of  a legacy  given  by  a testator  to  one  dying  before  him, 
which  is  the  meaning  and  effect  of  section  313,  art  93,  Code  Pub. 
Laws.  The  leading  inquiry,  therefore,  which  this  appeal  presents, 
is,  does  the  law  of  Delaware  or  the  law  of  Maryland  control  the 
disposition  of  the  bank  stock  in  controversy  here?  The  facts  of 
this  case  are  few  and  easily  understood,  and  the  law  is  well  settled, 
and  free  of  difficulty.  It  is  undoubtedly  true  that,  so  far  as  it 
can  be  done  consistently  with  its  own  interests,  one  country  will 
respect,  and  give  effect  to,  the  laws  of  another.  This  doctrine 
finds  expression  in  the  legal  maxim  that  “ mob  ilia  sequuntur  per- 
sonam,” which  is  the  maxim  of  our  own,  as  of  the  Roman,  law, 
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•while  things  immovable  are  governed  by  the  lex  rei  sitee.  The 
leading  case  in  this  state  is  that  of  Noonan  v.  Kemp  (34  Md.  73). 
The  facts  are,  briefly,  that  David  Kemp,  a citizen  of  this  state, 
bequeathed  to  his  daughter  Mrs.  Noonan,  who  then  resided  with 
her  husband  in  the  state  of  Kentucky,  certain  distributive  portions 
of  his  personal  estate.  Mrs.  Noonan  survived  her  father,  and 
died  in  the  state  of  Kentucky,  leaving  her  husband  and  two  chil- 
dren surviving  her.  No  distribution  of  her  father's  estate  was 
made  until  after  her  death.  Her  surviving  husband  claimed  the 
portion  which  had  been  distributed  to  his  wife.  It  was  admitted 
that  by  the  law  of  Kentucky  the  surviving  husband  was  entitled  to 
the  personal  estate  of  his  deceased  wife.  Robinson,  J.,  in  deliver- 
ing the  opinion  of  this  court  in  that  case,  said : “ If  there  be  a 
principle  of  international  law  settled  beyond  dispute,  it  is  that  the 
succession  to  personalty  is  governed  and  regulated  by  the  law  of 
the  domicile,"  eta  And  he  quoted  approvingly  the  language  of 
Chancellor  Kent  (in  2 Kent  Comm.  429),  where  he  say3 : “ It  has 
become  a settled  principle  of  international  jurisprudence,  and  one 
founded  in  a comprehensive  and  enlightened  sense  of  public 
policy  and  convenience,  that  the  disposition,  succession  to,  and 
distribution  of  personal  property,  wherever  situated,  is  governed 
by  the  law  of  the  country  of  the  owner’s  or  intestate’s  domicile  at 
the  time  of  his  death,  and  not  by  the  conflicting  laws  of  the  vari- 
ous places  where  the  goods  happen  to  be  situated.”  Judge  Story 
says : “ Be  the  origin  of  the  doctrine  what  it  may,  it  has  so  general 
a sanction  among  all  civilized  nations  that  it  may  be  treated  as 
part  of  the  jus  gentium."  But  nowhere  is  the  general  doctrine 
stated  with  greater  force  and  vigor  than  by  Lord  Loughborough 
in  Sill  v.  Worswick  (1  H.  Bl.  690),  where  he  says : “ It  is  a clear 
proposition,  not  only  of  the  law  of  England,  but  of  every  country 
in  the  world  where  the  law  has  the  least  semblance  of  science, 
that  personal  property  has  no  locality.  The  meaning  of  that  is, 
not  that  personal  property  has  no  visible  locality,  but  that  it  is 
subject  to  that  law  which  governs  the  person  of  the  owner,  both 
with  respect  to  the  disposition  of  it,  and  with  respect  to  the  trans- 
mission of  it,  either  by  succession,  or  by  the  act  of  the  party.  It 
follows  the  law  of  the  person.  If  he  dies,  it  is  not  the  law  of  the 
country  in  which  the  property  is,  but  the  law  of  the  country  of 
Vol.  Ill— 34 
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which  he  was  a subject,  that  will  regulate  the  succession.”  The 
principle  so  admirably  expressed,  which  we  have  just  quoted, 
finds  recognition  and  support  in  numerous  decisions  of  this  court 
{De  Sobry  v.  De  La  is l re,  2 Har.  & J.  191 ; Newcomer  v.  Orem,  2 
Md.  297 ; Wilson  A Co.  v.  Carson  & Co.,  12  id.  54 ; Hooper  v. 
City  of  Baltimore,  id.  464 ; Lalrobe  v.  City  of  Baltimore , 19  id. 
14 ; Railroad  Co.  v.  Glenn,  28  id.  822.)  This  doctrine,  however 
firmly  established,  is  nevertheless  subject  to  proper  limitation,  to 
the  effect  that  if  a foreign  law  directly  violates  some  recognized 
principle  of  public  policy,  or  some  established  standard  of  moral- 
ity prevailing  in  the  forum  exercising  jurisdiction,  the  rules  of 
comity  will  not  compel  such  forum  to  enforce  the  foreign  law, 
rather  than  its  own,  if  to  do  so  would  be  hurtful  or  detrimental  to 
the  interest  and  welfare  of  its  own  citizens.  The  appellant  con- 
tends that  in  the  application  of  any  proper  test  the  law  of  Mary- 
land, and  not  the  law  of  Delaware,  should  control  the  case  under 
consideration,  for  the  reason  that  the  shares  of  stock,  the  subject- 
matter  of  this  controversy,  are  in  their  nature  things  immovable, 
and  incapable  of  having  any  situs  except  that  of  the  corporation 
of  which  they  are  a part,  and  that  in  the  event  the  law  of  Dela- 
ware shall  be  allowed  to  prevail  the  result  will  be,  as  heretofore 
stated,  the  lapsing  of  the  legacy,  contrary  to  the  policy  recognized 
in  the  law  of  this  state.  It  is  not  essential  to  the  merits  of  this 
case  that  we  should  indulge  in  extended  comments  upon  the  sub- 
ject of  the  character  of  the  bank  stock  in  question,  or  as  to  what 
may  be  its  situs.  It  has  been  variously  held  by  the  courts  of 
other  states  and  text  writers  as  well,  that  shares  of  stock  have  no 
situs  apart  from  that  of  the  corporations  of  which  they  are  a part, 
as  already  stated,  but  that  for  various  purposes  shares  of  stock 
may  be  given  an  arbitrary  situs,  as  in  attachment  cases,  or  for  pur- 
poses of  taxation.  The  law  in  this  state  has,  however,  been 
settled  and  determined  to  the  effect  that  shares  of  stock  of  a cor- 
poration are  personal  property  only,  and  governed  by  the  law  of 
the  owner's  domicile.  ( Donovan  v.  Insurance  Co.,  30  Md.  159 ; 
Keyser  v.  Rice,  47  id.  212  : Appeal  Tax  Court  v.  Rice , 50  id.  317 ; 
Appeal  Tax  Court  v.  Gill,  id.  377;  Bonaparte  v.  State,  63  id. 
472;  Baldwin  v.  Commissioners,  85  id.  155;  36  Atl.  764;  Kerr 
v.  Urie  [Md.],  37  Atl.  789.) 
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Other  questions  have  been  argued  at  the  hearing  of  this  case 
■which  are  not  necessary  to  its  determination,  and  we  forbear  com- 
ment upon  them.  It  is  only  just  that  we  say  that  the  case  has 
been  argued  with  exceptional  ability  and  learning.  From  what 
we  have  said,  it  follows  that  the  court  below  has  committed  no 
error  in  its  decree,  and  we  affirm  the  same,  with  costs.  Decree 
affirmed,  with  costs. 


Note— INTERSTATE  COMITT  AND  CONFLICT  OF  LAWS. 

As  between  different  states,  there  is  more  or  less  disagreement  in  the  laws 
relating  to  marriage  and  divorce,  legitimacy,  pending  suits,  judgments,  inlet- 
late  etlalet,  assignments  by  insolvents,  bills  and  notes,  remedies,  and  some 
other  subjects. 

The  laws  of  each  state  affect  all  persons,  property,  contracts,  acts  and  trans- 
actions within  its  boundaries.  Foreign  laws  are  allowed  to  bind  foreign-made 
transact  ions  unless  they  injuriously  affect  citizens,  violate  statutes,  or  are  opposed 
to  good  morals  or  public  policy.  Realty  is  governed  by  the  law  of  the  place 
where  it  is  situated  ; personalty,  by  the  law  of  the  owner’s  domicile.  (Audcr- 
son's  Law  Diet.  tit.  Conflict  ; citing  Story,  Wharton  Conf.  of  Laws.) 

The  doctrine  is  well  settled  that  if  letters  of  administration  are  granted  in 
different  states  to  different  persons.  In  respect  to  estate  left  by  the  same  deceased 
person,  there  is  no  privity  between  such  administrators,  and  that  therefore  a 
judgment  against  the  administrator  in  one  state  is  not  competent  testimony 
to  show  a right  of  action  against  either  a domiciliary  or  ancillary  administrator 
in  another  state,  or  to  affect  assets  in  such  other  state.  (Story,  Confi.  Laws, 
§ 522;  Freemau.  Judgm.  § 163;  Judy  v.  Kelley,  11  111.  211;  Rosenthal 
v.  Iienick,  44  id.  202;  Ela  v.  Edwards,  13  Allen  48;  Stacy  v.  Thrasher  [47 
U.  S.],6  flow.  44;  12L.  ed.  337;  McLean  v.  Meek  [59  U.  S.],  18  How.  16;  15  L. 
ed.  277.) 

While  there  is  privity  between  the  administrator  and  the  heir  in  respect  to 
personal  estate  left  by  the  intestate,  yet  in  respect  to  the  realty  of  which  such 
intestate  died  seized  there  is  no  privity.  (Stone  v.  Wood,  10  111.  177;  Hopkins 
v.  McCann,  19  id.  113;  Freeman,  Judgm.  tupra;  Low  v.  Bartlett,  8 Allen  259.) 

Administration  must  be  taken  out  in  the  situs  (place  of  situation)  of  the  prop- 
erty. (12  Wheat.  109;  20  Johns.  229;  1 Mas.  381;  1 Bradf.  Surr.  69.) 

But,  in  general,  administration  is  granted  as  of  course  to  the  executor  or 
adminstrator  entitled  under  the  Its  ilomicilii  (but  not,  it  seems,  to  a minor;  1 
Sw.  & T.  253;  or  a creditor.  Ambl.  416).  Iu  such  cases  the  probate  granted  in 
the  place  of  domicile  is  the  principal,  that  in  the  situs  is  ancillary.  (3  Bradf.  Surr. 
233;  L.  R.  2 P & M.  89;  1 Woolw.  383;  10  Gray  162,  10  II.  L.  Cas.  1;  3 Rawle 
312;  61  Pa.  478;  21  Conn.  577.)  There  is  no  legal  privity  between  them.  (35  N. 
H.  484.) 

All  property  of  the  decedent  which  is  iu  the  jurisdiction  of  the  court  granting 
principal  or  ancillary  administration,  or  which  comes  into  it  if  not  already  taken 
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possession  of  under  a grant  of  administration,  comes  under  its  operation.  (3  Paige, 
Ch.  459.) 

Whether  or  not  a legacy  l)cars  interest,  depends  on  the  laws  of  the  state  of 
the  domicile.  (152  Mass.  74;  1 Bouvier’s  Law  Diet. , tit.  Conflict  op  Laws.) 

The  questions  arising  as  to  the  administration  of  an  estate  in  various  states 
are  often  complicated  and  perplexing.  This  subject  will  comprise  the  right  of 
an  executor  or  administrator  to  take  out  ancillary  administration  in  other 
states;  Ids  right  to  collect  the  estate  in  other  states,  with  or  without  ancillary 
administration;  his  rights  to  pay  debts  in  other  states,  including  cases  of  in- 
solvency; his  right  to  distribute  in  other  states,  and  his  liability  for  assets  in 
other  states.  The  administration  which  is  taken  out  at  the  place  of  domicile  of 
the  deceased  is  the  principal  administration;  and  any  other  admlnistratiou  is 
ancillary,  whether  prior  in  point  of  time  or  not.  (Story,  Confl.  of  Laws,  $ 
513;  McNichol  v.  Eaton,  77  Me.  249;  Lawrence  v.  Kitteridge,  21  Conn.  583; 
Merrill  v.  New  Eng.  Ins.  Co.,  108  Mass.  248;  Fay  v.  Haven,  3 Met.  109; 
Stevens  v.  Gaylord,  11  Mass.  256.)  The  administrations  are  totally  inde[iend- 
ent  of  each  other,  there  being  no  privity  between  two  administrators  ap- 
pointed in  different  states,  and  the  authority  of  each  being  complete  and  ex- 
clusive in  Ids  own  state  (Eln  v.  Edwards,  18  Allen  48;  Merrill  v.  New  Eng. 
Ins.  Co.,  103  Mass.  249;  Banta  v.  Moore,  2 McCart.  97;  Watt's  App.  31  Leg. 
Iut.  182);  and  ancillary  administration  may  be  granted,  although  there  is  never 
any  principal  administration.  (Bowdoin  v.  Holland,  10  Cush.  21.)  The  ad- 
ministrator in  one  state,  however,  since  he  represents  the  general  creditors, 
heirs,  and  next  of  kin,  has  such  an  interest  in  the  proceedings  in  another  stale 
that  he  is  entitled  to  appear  in  them , and  take  such  steps  therein  as  may  seem 
suitable  and  are  legal,— for  example,  he  may  appeal  from  a decree  of  a judge 
of  probate  appointing  an  ancillary  administrator.  (Crosweil,  Executors  and 
Administrators,  $S§  561,  562;  citing  Smith  v.  Sherman,  4 Cush.  408.) 

"In  one  sense  personal  property  has  locality,  that  is  to  say,  if  tangible,  it  has 
a place  in  which  it  is  situated,  and  if  invisible  (consisting  of  debts),  it  may  be 
said  to  be  in  the  place  where  the  debtor  resides,  and  of  these  circumstances  the 
most  liberal  nations  have  taken  advantage,  by  making  such  property  subject  to 
regulations  which  suit  their  own  convenience.  In  cases  of  intestacy,  the  prop- 
erty is  distributed  according  to  the  law  of  the  domicile  of  the  intestate.  But 
yet,  so  far  as  concerns  creditors,  it  depends  on  the  law  of  the  country  where  it 
is  situated.  * * * Every  country  has  the  right  of  regulating  the  transfer 
of  all  personal  property  within  its  territory,  but  when  no  positive  regulation 
exists,  the  owner  transfers  it  at  his  pleasure.”  (Aud  see  observations  of  Gibson, 
C.  J.,  in  Mulliken  v.  Aughlnbaugh,  1 Penr.  & W.  124,  and  in  Speed  v.  May, 
17  Pa.  94;  of  Kino,  P.  J.,  In  re  Merrick’s  Estate.  2 Ashm.  485;  Smith's  App. 
104  Pa.  881,  and  Bacon  v.  Horne,  123  id.  452  ; 2 L.  R.  A.  355.) 

Indeed  it  may  be  said  that  the  tendency  of  modern  authorities,  under  the  in- 
fluence of  the  European  continental  jurisprudence,  is  towards  the  recognition 
of  the  law  of  the  situ*  to  such  nn  extent  that  what  was  an  exception  is  tending 
to  become  the  rule.  (See  note  to  the  late  editions  of  Story,  Conf.  L.  § 388; 
Wharton,  Conf.  L.  §§  346-353,  and  cases  there  cited;  Westlake,  Private  In- 
ternal. L.  § 141.) 
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Even  Dicey,  a common-law  writer  whose  clear  and  accurate  pages  are  re. 
freshing  as  the  blue  sky  after  the  foggy  disquisitions  of  Story  and  Wharton, 
generalizes  the  rule  as  to  creditors  to  which  the  Pennsylvania  cases  above  cited 
adhere,  in  this  form:  “Where  there  is  a conflict  between  a title  under  the  law 
of  the  country  where  a movable  is  situated,  and  under  the  law  of  the  owner's 
domicile,  the  lex  eitue  will  in  general  prevail.”  (Dicey  Domicile,  Rule  57, 

p.  262.) 

Personal  property,  whether  of  a tangible  or  an  intangible  character,  is  con- 
sidered as  located,  for  the  purposes  of  administration,  in  the  territory  of  that 
state  whose  laws  must  furnish  the  remedies  for  its  reduction  to  possession. 
When  the  laws  of  such  state  are  appealed  to  for  authority  and  aid,  the  fiction 
yields  to  the  fact,  and  the  courts  for  all  purposes  of  administration  enforce  the 
laws  of  the  state  under  whose  authority  they  act.  When,  however,  in  the 
course  of  administration,  that  point  Is  reached  at  which  distribution  is  to  be 
made,  the  fund  is  usually  remitted  to  the  domiciliary  administrator,  but  is 
sometimes  distributed  by  the  court  having  charge  of  the  property,  in  which 
event  distribution  is  made  according  to  the  law  of  the  domicile.  For  the  pur- 
poses of  administration,  therefore,  personal  property  is  situated  in  that  state 
in  which  it  is  found, or,  in  cases  of  choses  in  action,  in  which  the  debtor  re- 
sides; for  the  purposes  of  distribution  it  is  situated  in  the  state  of  the  domicile 
of  the  intestate  or  testator.  (Speed  v.  Kelly,  59  Miss.  47.) 

The  general  rule,  as  stated  in  the  text-books,  is  that  an  executor  can  only  sue 
or  be  sued  in  his  own  forum.  (3  Am.  & Eng.  Enc.  Law,  tit.  " Conflict  of  Laws,’’ 
ch.  14.)  But  in  Pennsylvania  the  rule  cannot  be  stated  so  broadly.  Where 
any  party  invokes  the  assistance  of  a court,  claimiug  to  act  en  autre  droit,  he 
must  show  such  a right  as  will  be  recognized  by  the  forum;  and,  as  an  execu- 
tor’s or  administrator’s  right  to  act  for  his  decedent  depends  on  his  representative 
character  conferred  by  letters  testamentary,  these  latter  cannot,  of  course,  give 
authority  beyond  the  jurisdiction  of  the  officer  granting  them.  Hence  the  de- 
duction is  plnin  that  a foreign  executor  cannot  sue  in  another  tribunal  by  virtue 
of  his  foreign  letters  alone.  But  it  is  quite  another  step  to  say  that  he  cannot 
be  sued  there.  The  technical  ground  for  refusing  a right  of  action  dependent 
solely  on  foreign  letters  testamentary  is  that  it  would  be  giving  extraterritorial 
force  to  the  judgment  or  decree  of  a foreign  court  or  officer,  and  an  interfer- 
ence with  the  jurisdiction  of  our  own  courts.  But  the  more  practical  ground 
Is  that  of  public  policy  to  prevent  assets  from  being  taken  out  of  the  state  to 
the  possible  injury  of  our  own  citizens,  creditors,  who  might  thus  be  forced  to 
go  to  a foreign  tribunal  to  obtain  satisfaction  of  their  claims.  This  is  the 
ground  on  which  it  was  put  by  Chief  Justice  Gibson  in  Mothland  v.  Wireman 
(3  Pen.  & W.  185),  where  he  said  that  such  a rule  was  “indispensable  to  the 
protection  of  the  domestic  creditors.”  And  that  this  is  the  ground  on  which 
the  rule  is  enforced  is  shown  by  the  cases  on  ancillary  adminstration,  which 
uniformly  hold  that  the  duty  of  the  ancillary  administrator  here  is  lo  account 
to  domestic  creditors,  and,  after  they  are  satisfied,  to  pay  over  the  balance  to 
the  primary  or  domiciliary  administrator.  (In  re  Miller’s  Estate,  8 Rawle  812; 
Parker's  Appeal,  61  Pa.  St.  '478;  Barry's  Appeal,  88  id.  131.)  Some  cases  hold 
that  the  ancillary  administrator  may  distribute  to  foreign  creditors  who  present 
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their  claims  here,  or,  where  there  are  no  foreign  creditors,  even  to  legatees. 
(Dent's  Appeal,  32  Pa.  St.  514;  De  Valle's  Appeal  [Pa.  Sup.]  5 All.  441 ; In  re 
Welles  Estate,  161  Pa.  St.  218;  28  Atl.  1116, 1117.)  But  these  do  not  affect  the 
general  principle  thut,  after  domestic  claimants  are  protected,  our  courts  will 
recognize  the  representative  authority  of  a foreign  administrator  by  turning 
over  to  him  any  surplus  that  may  remain  in  this  jurisdiction.  Pennsylvania 
has  always  been  liberal  in  comity  to  other  states.  By  the  act  of  1705  concern- 
ing the  probate  of  wills  (2  Stat.  at  Large,  pp.  195-197,  ch.  138),  all  letters  of 
administration  granted  out  of  the  province,  being  produced  here  under  the 
seals  of  the  courts  or  officers  granting  them,  were  declared  as  sufficient  to  ena- 
ble the  executors  or  administrators  to  bring  actions  in  any  court  as  if  said  let- 
ters had  been  granted  here;  and  no  person  proving  a will  or  taking  out  letters 
of  administration  in  any  county  of  the  province  was  obliged  to  do  so  again  in 
any  oilier  county,  “ wherever  such  testator's  or  intestate's  estates  may  be." 
Following  this  act,  it  was  held  in  McCullough  v.  Young  (1  Bin.  63),  that  an 
administration  granted  in  Maryland  would  enable  the  administrator  to  sue  here, 
an  1 this  was  followed  in  other  cases  noticed  more  particularly  hereafter,  though 
there  is  a notable  absence  of  any  reference  to  the  statute,  and  the  decisions  are 
put  on  the  ground  of  comity  alone.  In  Brudie  v.  Bickley  (2  Rawle  431),  how- 
ever, the  statute  was  apparently  overlooked  entirely,  Gibson,  C.  J.,  saying  : 
••  The  authority  of  nu  administrator  under  letters  granted  in  a sister  state  to 
meddle  with  the  assets  here  is  an  anomaly  produced  by  an  unexampled  spirit  of 
comity  in  the  courts  of  this  state,  whicli  will  probably  be  attcuded  with  per 
plexity  and  confusion."  The  act  of  March  15,  1832,  changed  the  law,  and 
withdrew  the  authority  of  parties  acting  under  foreigu  letters.  But  that  act 
was  held  in  Moore  v.  Fields  (42  Pa.  St.  467),  not  to  apply  to  a suit  by  a foreign 
administrator  for  assets  which  had  never  been  subject  to  administration  in  this 
state,  and  subsequent  statutes  have  exempted  certain  classes  of  property  from 
the  prohibition  of  the  act  of  1832.  The  course  of  decision  and  enactment  on 
this  subject  is  reviewed  by  Dean.  J.,  In  re  Shinn's  Estate  (166  Pa.  St.  121;  30 
Atl,  1026,  1030),  and  need  not  be  further  discussed  here.  It  is  referred  to  only 
to  show  that  the  policy  of  the  stale,  both  legislative  and  judicial,  has  not  been 
to  enforce  the  common  rule  as  to  foreign  administrators  in  all  its  breadth,  even 
in  regard  to  suits  by  them,  and  a fortiori,  in  regard  to  suits  against  them  which 
stand  on  a different  footing.  As  to  these,  the  ground  of  the  objection  entirely 
fails. 

The  case  of  Swatzel  v.  Arnold  (1  Woolw.  383),  was  on  this  wise:  An  admin- 
istrator appointed  in  Kansas  brought  a bill  In  equity,  in  a court  of  Nebraska, 
for  a foreclosure  of  a mortgage  belonging  to  the  estate  of  the  intestate.  The 
court  sustained  a demurrer  upon  the  ground  that  the  foreign  administrator  had 
taken  no  ancillary  letters.  The  case  having  come  into  the  United  States  Cir- 
cuit Court,  and  the  complainant  having  taken  out  letters  in  Nebraska,  Mr. 
Justice  Miller  permitted  an  amendment  upon  the  authority  of  Humphreys 
v.  Humphreys  (3  P.  Wms.  849).  The  substance  of  his  decision  is  that  “an 
administrator  appointed  In  one  state,  like  an  executor  who  has  not  proved  the 
will,  may  sue  in  the  courts  of  another  Itefore  he  has  letters  therefrom,  and,  hav- 
ing obtained  letters,  may  aver  the  fact  by  amendment,”  before  answer  filed. 
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and  after  demurrer.  “ He  lias  an  interest  in  the  subject  matter,  although  he 
has  nn  standing  in  court,  and  for  that  reason  may  support  his  suit,  iu  order 
to  defend  his  right,  by  authority  afterwards  acquired."  To  the  same  effect  are 
Bradford  v.  Felder  (2  McCord  Eq.  168);  Blackwell  v.  Blackwell  (33  Ala.  37), 
and  Giddings  v.  Green  (4  Hughes  446). 


Allen  vs.  Ruddell  et  al. 

[Supreme  Court  of  South  Carolina.  Feb.  25,  1898;  51  S.  C.  366  ; 20  S.  E.  Rep. 

198.] 

Construction  of  wills— Power  to  mortgage — Charges  on 
realty — Partition— Consent  of  minor. 

1.  A will  that  merely  authorizes  the  sale  of  the  decedent's  realty  and  a reinvest- 

ment of  the  avails  does  not,  even  by  implication,  confer  a power  to  mort- 
gage. 

2.  A minor  who  enters  into  parol  agreement  for  the  partition  of  certain  real 

estate  in  which  he  has  nn  interest  must,  on  attaining  his  majority,  duly 
ratify  the  partition  or  it  is  void. 

3.  Questions  either  of  law  or  fact  not  passed  upon  or  considered  by  the  Circuit 

Court  and  not  embodied  in  the  bill  of  exceptions  cannot  be  reviewed  in  the 
court  of  last  resort. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Hampton 

Hon.  J.  H.  Earl,  presiding  judge. 

E.  F.  IFarren  and  F.  M.  Boozer,  for  appellants 

I.  L.  Tobin  and  B.  T.  Rice , for  respondent 


Action  by  Alice  Norma  Allen  against  W.  G.  Ruddell,  J.  H. 
■Ruddell,  W.  W.  Morris,  and  the  Mutual  Life  Insurance  Company 
of  Kentucky,  to  set  aside  certain  mortgages,  made  by  J.  H.  Ruddell, 
as  executor  of  the  estate  of  Hattie  Ruddell,  deceased,  to  defendant 
company,  and  a certain  deed  made  by  him  to  defendant  Morris, 
and  for  an  accounting  by  defendant  J.  H.  Ruddell  as  such  execu- 
tor, and  for  a partition  of  lands  devised  by  said  Hattie  Ruddell  to 
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plaintiff  and  defendant  W.  G.  Ruddell.  Judgment  was  rendered 
for  plaintiff,  and  defendants  J.  H.  Ruddell  and  W.  W.  Morris 
appeal.  Affirmed. 

The  following  is  a copy  of  the  will : 

“ State  of  South  Carolina,  county  of  Beaufort  Know  all  men 
by  these  presents,  that  I,  Hattie  C.  Ruddell,  of  the  county  of  Beau- 
fort and  state  of  South  Carolina,  being  in  ill  health  but  of  sound 
and  disposing  mind  and  memory,  do  make  and  publish  this,  my 
last  will  and  testament,  hereby  revoking  all  former  wills  by  me  at 
any  time  heretofore  made  : And  as  to  my  worldly  estate,  and  all 

the  property,  real  and  personal,  or  mixed,  of  which  I shall  die 
seized  and  possessed,  or  to  which  I shall  be  entitled  at  the  time  of 
ray  decease.  I devise,  bequeath,  and  dispose  thereof  in  the  manner 
following,  to  wit:  First  My  will  is  that  all  my  just  debts  and 

funeral  expenses  shall  by  my  executor  (hereinafter  named)  be  paid 
out  of  my  estate  as  soon  after  my  decease  as  shall  by  him  be  found 
convenient.  Item.  I give,  devise,  and  bequeath  to  my  beloved 
husband,  John  H.  Ruddell,  seven  thousand  dollars,  four  thousand 
cash,  balance  in  annual  installments  from  net  proceeds  from  estate. 
Item.  I give,  devise,  and  bequeath  to  my  beloved  children,  Walter, 
Alice  Norma,  Julian  Munford,  Malcolm  Leonard,  and  such  child 
or  children  as  may  hereafter  be  born  to  me,  all  the  balance  of  my 
estate,  real,  personal,  and  mixed,  to  be  divided  in  equal  propor- 
tions, share  and  share  alike,  as  hereinafter  directed,  said  estate 
consisting  of  all  the  following  parcels  or  tracts  of  land  : First. 

That  portion  of  land,  situate  in  county  and  state  aforesaid,  and 
known  as  1 Joint  Stock  Plantation.’  Second.  That  portion  of  land, 
situate  in  same  county  and  state,  and  known  as  1 New  Castle  Planta- 
tion.’ Third.  That  portion  of  my  land,  situate  in  same  county  and 
state,  known  as  1 Sandy  Hook  Plantation.’  Fourth.  That  portion 
of  my  land,  situate  in  same  county  and  state,  containing  one  hun- 
dred acres,  more  or  less,  originally  cut  off  from  the  Sandy  Hook 
plantation,  on  which  my  residence  stands,  and  known  as  ‘ Ivan- 
lioe,’  together  with  all  the  stock,  provisions,  horses,  and  mules, 
farming  implements,  gears,  wagons,  and  all  the  goods  and 
chattels  connected  with  or  attached  to  the  aforesaid  plantation,  and 
all  the  buildings  and  appurtenances  thereon,  and  also  balance  of 
stock,  moneys  on  hand  and  due  me  at  the  time  of  my  decease. 
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And  I hereby  do  direct  that  my  executor,  hereinafter  named,  shall, 
as  soon  as  practicable,  collect  all  the  moneys  that  may  be  due  me 
at  the  time  of  my  decease,  and  invest  the  same  for  the  best  interest 
of  my  children  aforesaid  and  mentioned,  in  such  manner  as  his 
judgment  may  suggest  I also  direct,  and  fully  empower  and  author- 
ize, that  my  executor  shall,  at  any  time  previous  to  the  twenty- 
first  birthday  of  my  youngest  child,  sell  or  dispose  of  any  portion 
of  my  above  devised  and  bequeathed  premises  (except  the  planta- 
tion known  as  * New  Castle,'  and  except  the  place  known  as 
1 Ivanhoe’),  and  reinvest  in  such  manner  as  his  discretion  shall 
suggest  for  the  best  interest  of  said  beloved  children.  And  I hereby 
give  him  full  power  and  authority  to  do  the  same.  I direct  that 
the  place  known  as  ‘ Ivanhoe  ’ and  the  plantation  known  as  1 New 
Castle  ’ shall  not  be  sold  or  otherwise  disposed  of,  except  the  same 
be  ordered  by  a court  of  competent  jurisdiction.  Proceeds  to  be 
applied,  in  the  event  of  such  pie,  strictly  in  accordance  with  the 
decree  of  said  court  for  the  benefit  of  my  aforesaid  children.  And 
that  any  portion  or  all  of  the  balance  of  my  estate  shall  be  dis- 
posed of  or  sold  at  the  discretion  of  my  said  executor  as  aforesaid. 
I hereby  reiterate  and  confirm  it  It  is  my  will  that  no  actual 
division  of  my  estate  take  place  until  my  youngest  child  shall 
have  attained  the  age  of  twenty-one  years,  but,  being  uncertain 
what  contingencies  may  arise,  I hereby  direct  that  my  said  ex- 
ecutor shall  have  full  power  and  authority  to  deliver  to  each  of 
my  said  children  the  share  or  proportion  of  iny  estate  due  him  or 
her,  as  they  successively  attain  to  the  age  of  twenty-one  years, 
if  in  his  judgment  their  interest  will  be  thus  best  subserved.  Im- 
pressed with  the  uncertainty  of  human  life,  it  is  my  will,  in  the 
event  of  the  death  of  either  of  my  said  beloved  children,  without 
issue  or  before  attaining  his  or  her  majority,  that  his  or  her 
share  shall  be  equally  divided  among  my  surviving  children  ; and 
should  my  beloved  husband,  John  H.  Ruddell,  survive  all  my 
children  (they  dying  without  issue),  it  is  my  will  that  the  entire 
estate  shall  pass  to  my  said  beloved  husband,  John  H.  Ruddell ; 
and  shall  my  said  children  survive  the  said  John  H.  Ruddell, 
leaving  no  issue,  and  all  die  before  attaining  their  majority,  it  is 
my  will,  and  1 hereby  direct,  that  the  portion  of  my  estate  herein- 
before bequeathed  to  my  children,  shall  be  equally  divided  be- 
Vol.  Ill— 85 
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tween  Mrs.  Kate  Dell,  of  Scriven  county,  Georgia  (formerly  Mis? 
Kate  McCall),  and  Hattie  Crockett,  daughter  of  Mr.  and  Mrs.  K. 
A.  Crockett,  also  of  Scriven  county,  Georgia,  unless  otherwise 
changed  and  directed  by  the  will  of  my  beloved  husband,  John  H. 
Ruddell;  and  I hereby  give  my  beloved  husband  full  power  and 
authority  to  change  it  if  in  his  judgment  he  may  think  it  best 

Lastly.  I do  hereby and  appoint  my  said  beloved  husband, 

John  II.  Ruddell,  to  be  the  executor  of  this,  my  last  will  and  tes- 
tament, conferring  upon  him  full  power  and  authority  to  exercise 
his  discretion  as  aforesaid,  and  to  appoint  a successor  or  success- 
ors, with  power  as  he  shall  by  will  direct  In  testimony  whereof. 
I,  the  said  Hattie  C.  Ruddell,  have  hereunto  this,  my  last  will 
and  testament,  contained  in  two  sheets  of  paper  and  including 
five  pages,  and  to  every  page,  subscribed  my  name,  and  to  this, 
the  last  sheet  thereof,  subscribed  my  name  and  affixed  my  seal. 
This  twenty-sixth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-seven  (1877). 

[l.  s.]  Hattie  C.  Ruddell. 

Signed,  sealed,  published  and  delivered  by  the  said  Hattie  C. 
Ruddell  as  and  for  her  last  will  and  testament,  in  the  presence  of 
us,  who,  at  her  request  and  in  the  presence  of  each  other,  have 
subscribed  our  names  as  witnesses  thereto.  N.  R.  Rushing.  H.  H. 
McCall  J.  E.  Kittles. 

McIver,  C.  J. — Mrs.  Hattie  C.  Ruddell  died,  about  the  31st  of 
March,  1877,  seized  and  possessed  of  a considerable  estate,  both 
real  and  personal,  which  she  disposed  of  by  her  will,  bearing  date 
the  26th  of  March,  1877,  a copy  of  which,  ns  set  out  in  the  “ case,'' 
should  be  incorporated  in  the  report  of  this  case.  Of  this  will 
the  defendant  J.  IL  Ruddell  was  appointed  executor,  and  duly 
qualified  as  such.  The  testatrix  left,  surviving  her,  her  husband, 
the  said  J.  H.  Ruddell,  and  four  children,  viz. : Walter  G.,  Alice 
Norma  (who  has  since  intermarried  with  Paul  H.  Allen),  Julian 
Munford,  and  Malcolm  Leonard,  the  last  two  of  whom  have  died 
since  the  death  of  the  testatrix,  unmarried  and  childless,  and  their 
shares,  by  terms  of  the  will,  became  vested  in  their  surviving 
brother,  Walter  G.  Ruddell,  and  their  sister,  Alice  Norma  Allen, 
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and  thus  the  plaintiff  and  the  defendant  Walter  G.  Ruddell  are 
now  entitled  to  the  property  devised  by  the  testatrix  to  her  four 
children.  In  the  first  item  of  the  will,  the  testatrix  directs  that 
her  debts  and  funeral  expenses  shall  be  paid  by  her  executor  out 
of  her  estate  as  soon  after  her  decease  as  he  may  find  it  con- 
venient to  do  so.  The  next  item  reads  as  follows  : “ I give,  devise 
and  bequeath  to  my  beloved  husband,  John  H.  Ruddell,  seven 
thousand  dollars,  four  thousand  cash,  balance  in  annual  install- 
ments from  net  proceeds  from  estate.”  In  the  next  item  she  gives, 
devises,  and  bequeaths  to  her  four  children,  naming  them,  and 
such  child  or  childreti  as  may  thereafter  be  born  to  her,  “ all 
the  balance  of  my  estate,  real,  personal,  and  mixed,  to  be  divided 
in  equal  proportions,  share  and  share  alike,  as  hereinafter  directed, 
said  estate  consisting  of  all  the  following  parcels  or  tracts  of 
land":  First,  a place  known  as  “Joint  Stock”;  second,  a place 
known  as  “New  Castle”;  third,  a place  known  as  “Sandy 
Hook”;  fourth,  a place  originally  cut  off  from  Sandy  Hook 
known  as  “ Ivanhoe,” — together  with  “all  the  stock,  provisions) 
horses,  and  mules,  farming  implements,  gears,  wagons,  and  all  the 
goods  and  chattels  connected  with  or  attached  to  the  aforesaid 
plantations,  and  all  the  buildings  and  appurtenances  thereon,  and 
also  balance  of  stock,  moneys  on  hand,  and  due  me  at  the  time  of 
my  decease.”  The  will  also  contains  the  following  provisions:  “I 
also  direct,  and  fully  empower  and  authorize,  that  my  executor 
shall,  at  any  time  previous  to  the  twenty-first  birthday  of  my 
youngest  child,  sell  or  dispose  of  any  portion  of  my  above  devised 
and  bequeathed  premises  (except  the  plantation  known  as  ‘New 
Castle,’  and  except  the  place  known  as  1 Ivanhoe’),  and  reinvest 
in  such  manner  as  his  discretion  shall  suggest  for  the  best  inter- 
ests of  said  beloved  children,” — and  proceeds  to  forbid,  expressly, 
the  executor  from  selling  or  otherwise  disposing  of  either  New 
Castle  or  Ivanhoe.  The  will  further  provides  that  no  division  of 
her  estate  shall  be  made  until  the  youngest  child  attains  the 
age  of  twenty-one  years,  but  authorizes  the  executor  to  deliver  to 
each  child,  as  he  or  she  arrives  at  the  age  of  twenty-one  years 
the  share  or  proportion  of  the  estate  to  which  such  child  may  be 
entitled,  if  in  the  judgment  of  the  executor,  the  interests  of  such 
child  shall  be  thus  best  subserved. 
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It  appears  from  the  testimony  that  the  executor,  upon  the 
death  of  his  wife,  took  charge  of  the  entire  estate  and  managed  it 
very  much  as  if  it  had  been  his  own ; and,  to  say  the  least  of  it, 
his  management  was  far  from  conducive  to  the  interests  of  the 
persons  entitled  thereto.  lie  allowed  one  of  the  places  — Sandy 
Hook — to  bo  sold  for  taxes,  and  bid  off  by  his  counsel,  the  late 
Jeff.  Warren,  Esq.,  and  on  the  1st  day  of  November,  1889,  he,  ns 
executor,  made  a deed  therefor  to  Mr.  Warren,  in  which  the  con- 
sideration recited  was  $7,000  ; and  in  a short  time  thereafter,  to 
wit,  on  the  14th  of  December,  >889,  Mr.  Warren  recouveyed  the 
place  to  the  said  J.  H.  Ruddell,  individually,  by  deed,  in  which 
the  consideration  recited  was  $8,000  ; but  Mr.  Ruddell,  in  his  tes- 
timony, says  that  no  money  passed  between  Mr.  Warren  and  him- 
self when  these  deeds  were  made  Again,  it  appears  that  the  said 
J.  H.  Ruddell  borrowed  from  the  Mutual  Life  Insurance  Company 
the  sum  of  $1,500,  securing  the  payment  thereof  by  a mortgage 
on  the  Sandy  Hook  place,  bearing  date  11th  of  April,  1890> 
and  subsequently  borrowed  another  sum  of  $1,500  from  the  same 
company,  securing  the  payment  of  the  same  by  another  mortgage 
on  Sandy  Hook,  bearing  date  4th  April,  1891 ; and  when  these 
debts  became  payable  the  said  J.  H.  Ruddell  made  a deed  for  tiie 
Sandy  Hook  place  to  the  defendant  W.  W.  Morris,  the  secretary 
of  said  insurance  company,  in  satisfaction  of  the  debts  secured  by 
the  said  mortgages.  It  further  appears  that  the  said  J.  H.  Rud- 
dell, at  some  time — when  does  not  appear,  except  that  it  was  while 
the  plaintiff  herein  was  a minor — had  three  commissioners  to  lay 
off  to  the  defendant  W.  G.  Ruddell  a portion  of  the  place  known 
as  “ New  Castle,”  as  “ a fair  proportion  of  the  remaining  estate 
under  the  will  of  his  mother.  These  three  commissioners  in  sign- 
ing the  return,  if  it  can  be  so  called,  professed  to  represent,  one  of 
them  W.  G.  Ruddell,  another  J.  n.  Ruddell,  and  the  other  the 
plaintiff,  Mrs.  Allen.  About  the  same  time,  according  to  the  testi- 
mony of  John  H.  Ruddell,  he  conveyed  the  place  known  as  “Ivan- 
hoe,”  together  with  150  acres,  to  be  cut  off  from  the  place  called 
“ Sandy  Hook  ’’ ; and  this,  he  says,  gave  W.  G.  Ruddell  about  450 
acres,  the  plaintiff  about  250  acres,  and  he  reserved  for  himself 
about  1,000  acres,  which  he  says  was  satisfactory  to  all  the  parties. 
But  this  is  denied  by  the  other  parties,  who  testify  that  they  never 
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■did  agree  to  accept  thia  division  as  their  share  of  their  mother’s 
estate.  Inasmuch,  however,  as  it  is  admitted  that  the  plaintiff  was 
a minor  at  the  time  of  this  so-called  partition,  and  there  is  no  evi- 
dence that  she  ratified  it  after  she  attained  her  majority,  this  con- 
flict in  the  testimony  becomes  unimportant.  It  does  not  appear 
what  were  the  respective  ages  of  the  children  of  the  testatrix,  ex- 
cept that  the  testimony  shows  that  the  plaintiff  was  born  on  the 
&th  of  February,  1870 ; and  she,  we  presume,  was  the  youngest 
child,  as  she  is  so  spoken  of  in  the  circuit  decree. 

The  main  object  of  this  action  is  to  have  the  mortgages  above 
referred  to,  and  the  deed  from  J.  II.  Ruddell  to  W.  W.  Morris  de-  ^ 
dared  void  and  set  aside,  and  for  a partition  of  the  land  between 
the  plaintiff  and  the  defendant  W.  G.  Ruddell,  acording  to  their 
respective  rights.  It  is  true  that,  in  the  complaint,  there  is  a de- 
mand that  J.  H.  Ruddell  shall  account  as  executor,  and  for  judg- 
ment for  any  balance  that  may  be  found  against  him  on  such 
accounting ; but  that  matter  does  not  appear  to  have  been  consid- 
ered or  passed  upon  by  the  circuit  judge,  and  there  is  no  excep- 
tion to  his  failure  to  do  so,  and  hence  it  is  not  before  us  for 
consideration.  The  case  was  heard  by  the  late  Judge  Earle  upon 
the  testimony  as  reported  by  the  master,  which  is  set  out  in  the 
“ case,”  and  he  rendered  his  decree,  in  which,  without  stating  the 
facts,  he  simply  states  the  questions  involved,  and  renders  judg- 
ment that  the  said  mortgages  and  the  deed  from  J.  H.  Ruddell  to 
W.  W.  Morris  be  canceled  and  set  aside,  that  the  legacy  to  the 
defendant  J.  II.  Ruddell  is  not  a charge  upon  the  real  estate  de- 
vised to  the  children  of  testatrix,  and  that  plaintiff  is  entitled  to 
partition ; but  he  adds : “ The  rights  of  said  co-tenants,  the  plain- 

tiff and  defendant  W.  G.  Ruddell,  at  request  of  counsel,  are  re- 
served, with  leave  to  apply  at  the  foot  of  this  decree  for  any  relief, 
between  themselves,  to  which  they  may  be  entitled  in  the  event 
that  negotiations  now  pending  for  a friendly  adjustment  of  their 
rights  shall  not  be  successful.”  From  this  judgment  the  defend- 
ants J.  H.  Ruddell  and  W.  W.  Morris  appeal  upon  the  several 
grounds  set  out  in  the  record,  but  these  grounds  need  not  be  stated 
here,  as  the  questions  which  they  present  are  stated  both  in  the 
circuit  decree  and  in  the  argument  of  counsel  for  appellants,  sub- 
stantially in  the  same  way. 
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The  first  question,  as  stated  by  the  circuit  judge,  is  as  follows  r 
“ (1)  Did  the  executor,  John  H.  Ruddell,  have  the  power,  under 
the  will  of  the  testatrix,  Mrs.  Hattie  Ruddell,  his  wife,  to  execute 
two  mortgages  for  $1,500  each,  in  favor  of  the  defendant  the 
Kentucky  Life  Insurance  Company  upon  the  trust  estate,  said 
mortgages  more  particularly  described  in  the  complaint?”  It 
is  very  clear  that  there  was  no  error  on  the  part  of  the  circuit 
judge  in  holding  that  the  executor  was  not  invested  with  any 
such  power.  While  the  will  confers  large  powers  upon  the  ex- 
ecutor, there  certainly  is  no  power  given  him  to  mortgage  or  in 
any  way  incumber  the  lands  committed  to  his  charge.  On  tiie  con- 
trary, the  exercise  of  such  a power  would  be  inconsistent  with  the 
duties  imposed  upon  him,  and  would  probably  be  destructive  of  the 
interests  committed  to  his  charge.  Nor  can  the  power  to  mort- 
gage be  inferred  from  the  power  to  sell  certain  portions  of  the  real 
estate,  for  the  purposes  of  reinvestment,  which  is  conferred  upon 
the  executor,  with  certain  limitations,  hereafter  to  be  noticed.  In 
18  Am.  & Eng.  Enc.  Law  (940),  it  is  said : “A  power  to  sell  does 
not  confer  a power  to  mortgage.”  And  in  support  of  this  propo- 
sition quite  a number  of  authorities  will  be  found  in  note  2 of 
that  page.  Indeed,  a power  to  sell  for  reinvestment  seems  to  us 
to  negative  the  power  to  mortgage.  (See  Salinas  v.  Pearsall , 24 
S.  C.  184.) 

The  second  question  is  thus  stated  : “(2)  Did  the  said  executor 
have  the  power  under  the  said  will  to  sell  the  land  to  the  defend- 
ant W.  W.  Morris,  an  officer  of  said  association,  in  satisfaction  of 
said  mortgages?”  If  the  executor,  as  we  have  seen,  had  no 
power  to  make  the  mortgages,  it  would  seem  to  follow,  necessa- 
rily, that  he  had  no  power  to  sell  the  land  in  satisfaction  of  such 
mortgages.  Besides,  the  will  only  invested  the  executor  with 
power  to  sell  for  reinvestment,  and  this,  certainly,  was  not  a sale 
for  reinvestment.  In  addition  to  this,  the  will  expressly  limited 
the  exercise  of  the  power  to  sell  to  “ any  time  previous  to  the 
twenty-first  birthday  of  my  youngest  child,"  and  this  sale  was 
made  after  the  youngest  child  attained  the  age  of  twenty-one 
years,  and  therefore  after  the  time  limited  for  the  exercise  of  the 
power  of  sale.  So  that  in  no  view  of  the  case  can  this  sale  be  sus- 
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tained,  and  there  was  no  error  on  the  part  of  the  circuit  judge  in 
so  holding. 

The  third  question  is  stated  as  follows:  “(3)  Was  the  legacy 
in  favor  of  said  John  II.  Ruddell  from  his  wife,  Hattie  Ruddell, 
mentioned  in  the  will,  a charge  upon  the  land  of  the  testatrix  de- 
vised to  her  children,  through  the  trust  deed  in  favor  of  said  John 
H.  Ruddell  f"  Inasmuch  as  there  is  no  mention  of  any  trust 
deed,  either  in  the  pleadings  or  the  testimony,  we  are  at  a loss  to 
comprehend  the  language  which  we  have  italicized  in  the  foregoing 
quotation.  But  this  is  not  material,  as  the  case  has  been  argued 
and  considered  by  the  circuit  judge  as  if  the  question  were,  simply, 
whether  the  pecuniary  legacy  to  John  H.  Ruddell  is  a charge 
upon  the  real  estate  devised  to  the  children.  Undoubtedly,  the 
general  rule  is  that  pecuniary  legacies  must  be  paid  out  of  the 
personal  estate,  and  lands  devised  are  not  chargeable  with  their 
payment  But,  while  this  is  the  general  rule,  a testator  may  un- 
questionably change  it  by  providing  that  the  legacies  shall  be 
paid  out  of  the  real  estate  devised,  and  made  a charge  thereon. 
The  burden,  however,  is  upon  those  who  seek  to  change  the  gen- 
eral rule,  which  must  be  met,  either  by  showing  that  the  testator 
has  in  express  terms  so  directed,  or  that  an  intention  to  that  effect 
can  be  clearly  inferred  from  the  language  used  in  the  will.  It  is 
therefore  a question  of  intention,  which  is  to  be  gathered  from  the 
language  used  in  the  will,  read  in  the  light  of  the  surrounding 
circumstances.  (See  Laurens  v.  Read,  14  Rich.  Eq.  245;  Kirkpatrick 
v.  Chestnut , 5 S.  C.  216  ; Moore  v.  Davidson,  22  id.  92 ; and  Jaudon 
v.  Ducker,  27  id.  295:  3 S.  E.  465.)  Looking  at  this  question  in 
the  light  of  these  well-settled  principles,  we  first  observe  that  it  is 
very  certain  that  the  testatrix  has  not,  in  express  terms,  made  this 
pecuniary  legacy  a charge  upon  the  real  estate  devised,  for  there 
are  no  such  terms  in  the  will  under  consideration.  So  that  the 
question  is  narrowed  down  to  the  inquiry  whether  there  is  any 
language  used  from  which  it  should  be  inferred  that  the  testatrix 
intended  that  the  legacy  should  be  a charge  on  the  real  estate.  It 
seems  to  us  quite  clear  that  the  will  contains  no  language  from 
which  such  an  intention  can  be  inferred.  Indeed,  the  inference 
from  the  language  used  is  just  the  contrary.  In  the  clause 
giving  the  legacy  she  directs  when  and  out  of  what  fund  she  in- 
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tended  the  legacy  to  be  paid, — “ four  thousand  cash,  balance  in 
annual  installments  from  net  proceeds  from  estate.”  This  indi- 
cates that  the  testatrix  had,  or  thought  she  had, — which,  for  the 
purpose  of  arriving  at  what  she  intended  by  the  words  she  used, 
is  the  same, — enough  money  on  hand  to  pay  much  the  larger  part 
of  the  legacy  in  cash,  and  the  balance  was  to  be  distributed  in 
annual  payments,  to  be  made  from  net  proceeds  of  the  estate,  by 
which  she  undoubtedly  meant  the  profits  of  each  year’s  operations. 
It  must  be  remembered  that  the  will  was  executed  only  five  days 
before  her  death,  when  her  youngest  child  was  but  very  little  over 
the  age  of  seven  years,  and  she  very  naturally  supposed  that  this 
legacy  could  be  very  easily  paid  from  the  source  indicated,  as  the 
will  provided  that  there  should  be  no  actual  division  of  the  estate 
until  her  youngest  child  attained  the  age  of  twenty-one  years,  and 
in  the  mean  time  the  whole  estate  would  be  in  the  possession  and 
under  the  control  of  her  husband,  the  legatee,  unless  he  saw  fit  to 
deliver  a portion  of  it  to  each  child  as  he  or  she  attained  the  age 
of  twenty-one  years.  There  was,  therefore,  no  reason  why  the 
legacy  should  have  been  made  a charge  upon  the  land,  and  hence 
she  provided  for  its  payment  from  other  sources, — part  in  cash 
and  the  balance  out  of  the  net  proceeds  of  her  estate.  There  is 
not  even  a hint  of  any  intention  on  the  part  of  the  testatrix  that 
her  estate,  or  any  part  of  it,  should  be  sold  for  any  purpose  except 
for  reinvestment  On  the  contrary  she  expressly  forbids  the  sale 
of  certain  specified  portions  of  it, — New  Castle  and  Ivanhoe, — 
and  only  invests  the  executor  with  power  to  sell  the  balance,  for 
the  purpose  of  reinvestment,  if,  in  his  judgment,  the  interests  of 
the  children  would  thereby  be  promoted  ; and  certainly  a sale  of 
any  portion  of  the  lands  devised  (which  is  necessarily  involved  in 
the  idea  that  the  legacy  should  be  a charge  upon  the  lands)  would 
be  anything  else  than  conducive  to  the  interests  of  the  children. 
It  is  manifest,  therefore,  that  the  testatrix  never  intended  that  the 
legacy  should  be  a charge  upon  the  lands  devised  to  the  children, 
and  certainly  never  contemplated  that  any  portion  of  such  lands 
would  be  sold  to  pay  the  legacy.  While  it  is  true  that  the  testa- 
trix, in  one  of  the  items  of  her  will,  does  devise  and  bequeath  to 
her  children  “ all  the  balance  of  my  estate,  real,  personal,  and 
mixed,”  a circumstance  much  relied  on  in  Moore  v.  Davidson  and 
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tfaudon  v.  Ducker  {supra), — yet  in  the  same  item  she  goes  on  to 
specify  particularly  what  the  property  so  devised  and  bequeathed 
consisted  of,  viz.:  her  four  plantations,  known  as  “Joint  Stock,” 
“ New  Castle,"  “Sandy  Hook,”  and  “ Ivanhoe,"  together  with  the 
stock,  provisions,  horses,  mules,  farming  implements,  etc.,  on  said 
plantations,  and  then  adds  these  words : “ And  also  balance  of 
stock  (which  can  hardly  mean  live  stock,  as  that  was  mentioned 
only  a few  lines  above),  moneys  on  hand  and  due  me  at  the  time 
of  my  decease.”  The  use  of  the  word  “balance”  in  the  quotation 
indicates  that  she  expected  a portion  of  the  live  “ stock,  moneys  on 
hand  and  due,”  would  be  applied  to  the  payment  of  debts  and  that 
portion  of  the  legacy  directed  to  be  paid  in  cash,  and  hence  only 
the  balance  thereof  was  given  to  the  children.  These  circum- 
stances are  quite  sufficient  to  differentiate  this  case  from  the  cases 
of  Moore  v.  Davidson  and  Jaudon  v.  Ducker,  cited  above  as  au- 
thority for  the  principles  upon  which  an  inquiry  like  the  present 
should  be  pursued,  as  in  those  cases  there  was  nothing  to  show 
that  the  testators  there  contemplated  the  payment  of  the  legacies 
out  of  any  other  fund  than  the  realty  devised,  and,  in  fact,  there 
was  no  other  fund  sufficient  for  the  payment  of  the  legacies,  and 
hence  it  was  concluded  that  the  testators  in  those  cases  must  have 
intended  that  they  should  be  paid  out  of  the  real  estate  devised, 
and  that  the  devisees  were  only  entitled  to  what  remained  after 
the  payment  of  the  legacies. 

The  only  remaining  question  is  the  fourth,  which  is  thus  stated 
bv  the  circuit  judge:  “(4)  Was  there  a parol  partition  of  the  land 
agreed  upon  between  the  said  J.  H.  Ruddell  and  her  [his?]  chil- 
dren, the  said  Alice  Norma  Ruddell  and  Walter  G.  Ruddell?” 
We  agree  with  the  circuit  judge  that  there  was  no  evidence, — cer- 
tainly no  sufficient  evidence, — showing  a parol  agreement  to  par- 
tition the  land  among  the  several  parties.  Besides,  as  the  circuit 
judge  says,  “ it  appears  that  the  plaintiff  was  an  infant  at  the  time 
of  the  alleged  agreement  to  partition,  and  for  that  reason  there 
could  be  no  partition  by  consent.”  And  we  do  not  find  any  evi- 
dence that  would  warrant  the  conclusion  that  the  plaintiff  ever 
ratified  such  alleged  agreement,  if  there  was  one,  after  she  attained 
the  age  of  twenty-one  years.  Indeed,  even  if  the  version  of  the 
appellant  J.  H.  Ruddell  of  this  transaction  should  be  adopted,  it 
Vol.  Ill- 36 
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would  seem  that  his  purpose  was  not  partition,  but  simply  an  at- 
tempt to  exercise  the  discretion,  conferred  upon  him  by  the  will, 
to  deliver  to  each  of  my  said  children  the  share  or  proportion  of 
my  estate  due  him  or  her,  as  they  successively  attain  the  age  of 
twenty  one  years.'1  Counsel  for  appellants,  in  his  argument,  com 
tends  “ that  the  circuit  judge  should  have  ordered  an  accounting 
by  the  executor,  and  if  the  executor  had  not  received  his  legacy 
under  the  will,  that  in  that  event  Morris  was  entitled  to  the  same." 
It  is  sufficient  to  say  that  no  such  question  is  presented  by  the 
exceptions,  nor  was  it  passed  upon  or  considered  by  the  circuit 
judge,  and  hence  cannot  be  considered  by  ua  The  judgment  of 
this  court  is  that  the  judgment  of  the  Circuit  Court  be  affirmed. 


Wells  vs.  Wells  et  al. 

[Supreme  Court  of  Missouri,  Division  No.  1,  May  24,  1898;  144  Mo.  198;  45  8. 

W.  Rep.  1095.] 

Guardian  ad  litem — Judgment— Practice — Evidence. 

1.  After  the  commencement  of  a suit  against  an  infant  defendant  by  the  due 

service  of  process,  any  further  proceedings  as  against  such  infant  are 
absolutely  void  until  a guardian  ad  litem  has  been  duly  appointed. 

2.  A judgment  in  a will  contest  is  regarded  as  an  entirety,  and  if  erroneous  as 

to  one  of  the  defendants,  it  is  erroneous  as  to  all. 

3.  Statements  of  a testatrix  to  the  effect  that  she  never  made  a will  are  inad- 

missible as  evidence  that  she  did  not  make  the  will  in  question,  and  the 
trial  courts  at  no  stage  of  the  proceedings  should  permit  counsel  to  intro- 
duce such  evidence. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a term  held  in  and  for  the  county  of  Louisiana. 

Hon.  Reuben  F.  Rot,  Presiding  Judge. 

Clark  <i  Dempsey,  Sam  Sparrow,  and  J.  D.  Hostetler,  for  appel- 
lants. 

TP.  H.  Morrow  and  Flagg  Jc  Ball,  for  respondent 
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Robinson,  J.  — This  is  a proceeding,  under  the  statute,  to  con- 
test the  validity  of  the  will  of  Elizabeth  J.  Wells,  late  of  Pike 
county,  which  had  been  formally  proved  in  the  Probate  Court. 
The  will  was  executed  on  the  29th  day  of  October,  1894,  and  the 
testatrix  died  in  May  following,  at  the  age  of  fifty-six  years.  She 
was  never  married,  and  died  without  issue ; leaving  neither  father 
nor  mother.  The  plaintiff,  William,  and  defendants  James,  Charles, 
Robert,  and  George  Wells,  are  her  only  surviving  brothers  ; and 
Berkley  Wells  is  the  only  child  of  her  deceased  brother,  John 
Wells.  The  will  in  contest  is  sought  to  be  invalidated  by  her 
brother  William  Wells  on  the  ground  of  want  of  testamentary 
capacity,  and  undue  influence  alleged  to  have  been  exercised  by 
defendants  James  and  Charles  Wells.  Neither  the  wife  of  Charles 
Wells,  the  children  of  William,  James,  Charles,  Robert,  and  George 
Wells,  all  of  whom  are  devisees  under  the  will,  nor  Mr.  Eaton, 
the  executor  and  trustee,  were  made  parties.  At  the  time  suit 
was  instituted  and  judgment  rendered,  Berkley  Wells  was  a minor, 
and  no  guardian  ad  litem  was  appointed  by  the  court  to  represent 
him  and  protect  his  interests.  There  was  a jury  trial,  resulting  in 
a verdict  and  judgment  setting  aside  the  will.  After  unsuccessful 
motions  for  a new  trial  and  in  arrest,  defendants  bring  the  case 
here  by  appeal.  By  the  terms  of  the  will,  testatrix  gave  Benjamin 
G.  Patton,  trustee,  and  his  successor,  240  acres  of  land,  situate  in 
Pike  county,  worth  $10  or  $12  per  acre,  in  trust  for  her  brother 
Charles  and  his  wife,  Mary,  during  their  lives,  and  at  their  deaths 
to  their  children  absolutely,  and  the  residue  of  her  estate,  includ- 
ing lands,  money  and  personal  property,  to  the  children  of  her 
brothers  William,  James,  Charles,  Robert,  George,  and  John 
Wells,  to  be  divided  equally  among  them  ; the  children  of  each  of 
her  surviving  brothers  to  receive  one  share  jointly,  and  her 
nephew  Florence  B.  (called  “Berkley")  Wells  one  full  share; 
the  executor  being  authorized  to  sell  and  convert  the  remaining 
portion  of  the  estate  into  cash,  and  divide  the  proceeds  arising 
therefrom  in  the  manner  above  stated.  Benjamin  G.  Patton  was 
also  named  as  executor  under  the  will. 

The  correctness  of  the  judgment  of  the  Circuit  Court  is  chal- 
lenged first  on  the  grounds  that  at  the  time  the  judgment  was 
.rendered  defendant  Berkley  Wells  was  a minor,  and  no  guardian 
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ad  litem  was  appointed  by  the  court  to  represent  him.  The  statute 
provides  that,  “after  the  commencement  of  a suit  against  an  in- 
fant defendant  and  service  of  process  upon  him,  the  suit  shall  not 
be  prosecuted  against  him  any  further  until  a guardian  for  such 
infant  be  appointed.”  (Rev.  Stat.  Mo.  § 6197.)  No  guardian 
having  been  appointed  for  Berkley  Wells,  who  was  shown  by  the 
evidence  to  have  been  a minor  at  the  time  judgment  was  rendered, 
it  was  clearly  improper,  under  the  statute;  and  rulings  to  that 
effect  are  frequent  in  this  court  But  it  is  insisted  that,  even 
though  the  judgment  is  erroneous  as  to  Berkley  Wells,  such  fact 
does  not  of  itself  vitiate  the  judgment  as  to  the  other  defendants. 
The  precise  question  arose  for  the  first  time  in  this  state  (and  was 
decided  in  the  negative)  in  Rush  v.  Rush  (19  Mo.  441).  That  was 
a proceeding  to  contest  the  validity  of  a will.  Two  of  the  defend- 
ants were  minors,  and  appeared  by  attorney.  Judgment  was  en- 
tered up  against  the  other  defendants,  from  which  they  appealed. 
The  court,  owing  to  the  peculiar  nature  of  the  proceedings,  held 
that  the  judgment  must  be  treated  as  an  entirety,  and,  being  erro- 
neous as  to  the  infant  defendants,  it  was  erroneous  as  to  all 
defendants.  This  point  again  came  up  for  review  in  Keenan  v. 
City  of  St  Joseph  (126  Mo.  89;  28  S.  W.  963),  where  the  authori- 
ties are  collected  and  discussed  ; and  the  doctrine  enunciated  in 
Rash  v.  Rush  (supra),  was  quoted  with  approval,  and  judgments 
in  suits  to  set  aside  wills  distinguished  from  judgments  in  general. 
Macfaklane,  J.,  who  wrote  the  opinion  of  the  court,  referring  to 
the  rule  laid  down  in  the  Rush  Case , said  : “ The  propriety  of  this 
ruling  is  manifest ; otherwise  the  will  might  be  declared  good  as 
to  some  of  the  beneficiaries,  and  void  as  to  others.”  Those  cases 
deciding  that  judgments  against  several  defendants,  based  upon  a 
joint  and  several  contract,  which  is  erroneous  as  to  part  of  the  de- 
fendants, affords  no  ground  for  setting  aside  a judgment  regular 
in  every  other  respect  as  to  remaining  defendants,  of  which 
Bensieck  v.  Cook  (110  Mo.  183 ; 19  S.  W.  642)  is  a type,  have  no 
application  to  proceedings  in' a will  contest.  Holding,  then,  in 
conformity  with  these  views,  that  the  judgment  is  an  entirety, 
which,  in  the  light  of  the  authorities,  and  owing  to  the  peculiar 
nature  of  the  proceedings,  is  deemed  to  be  the  true  rule,  the  judg- 
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ment  of  the  trial  court,  having  beeu  irregularly  rendered  against 
Berkley  Wells,  is  likewise  erroneous  as  to  the  adult  defendants. 

The  judgment  is  also  further  assailed  for  the  reason  that  it  ap- 
pears upon  the  face  of  the  record  that  only  a part  of  the  benefi- 
ciaries under  the  will  were  made  parties  to  the  proceedings,  and, 
as  a consequence,  only  a part  of  those  were  included  in,  and 
bound  by,  the  judgment  as  entered.  Plaintiff  seeks  now  to  avoid 
the  force  of  this  objection  by  saying  that  the  defendants  did  not 
raise  the  question  as  to  defect  of  parties  by  an  answer  or  demurrer 
filed  with  the  Circuit  Court,  and  for  that  reason  that  objection  has 
been  waived,  and  cannot  be  made  now  for  the  first  time  on  appeal. 
This  is  not  strictly  an  action  alone  between  the  plaintiff  and  the 
defendants  sued.  It  is  in  the  nature  of  an  action  to  probate  the 
will  in  solemn  form  before  the  Circuit  Court,  when  all  parties  in 
interest  are  required  to  be  brought  into  court  before  its  right  to 
try  the  statutory  issue  is  exercised  ; and,  if  at  any  stage  of  the  pro- 
ceedings this  want  of  necessary  parties  is  made  to  appear,  it  may 
be  taken  advantage  of.  It  will  not  avail  the  plaintiff,  who  has 
purposely  failed  to  join  the  proper  and  necessary  parties  to  the 
complete  determination  of  this  character  of  an  action,  to  say  that 
the  defendants  whom  he  has  chosen  to  name  did  not  raise  the 
question  as  to  defect  of  parties  before  the  Circuit  Court,  and  for 
that  reason  that  question  is  forever  barred. 

Objection  is  also  urged  by  appellants  to  the  admission  of  certain 
statements  made  by  the  testatrix  after  the  execution  of  the  will, 
to  the  effect  that  she  had  never  made  a will,  and  the  remarks  of 
opposing  counsel  thereon  in  argument  to  the  jury.  As  the  ques- 
tion thus  presented  may  not  arise  upon  a new  trial,  we  do  not 
deem  it  necessary  to  consider  the  point,  further  than  to  say  that,  if 
counsel  do  not  wish  to  have  judgments  obtained  for  their  clients 
reversed,  they  must  abstain  from  introducing  testimony  that  is 
admissible  for  but  one  purpose,  and,  after  it  is  before  the  jury,  at- 
tempt, by  an  argument  based  upon  such  fact,  to  show  the  existence 
of  a different  issue.  Such  statements  or  alleged  statements  of  a 
testatrix,  that  she  never  made  a will,  are  never  admissible  as  evi- 
dence that  she  did  not  make  the  will  in  question ; and  the  trial 
courts  at  no  stage  of  the  proceedings  should  permit  counsel,  unre- 
buked, to  make  such  argument 
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Judgment  reversed,  and  cause  remanded  for  a new  trial. 
Bkace,  P.  J.,  and  Williams  and  Makshall,  JJ.,  concur. 


Note.— PAROL  DECLARATIONS  OF  THE  TESTATOR,  AS  TO  THE 
EXECUTION  OF  HIS  WILL,  ARE  INADMISSIBLE. 

Wills  arc  more  especially  guarded  and  protected  by  the  law  than  any  other 
instruments.  They  are  guarded  in  their  inception  by  the  formalities  required 
by  the  various  statutes,  and  after  they  are  made,  they  are  equally  guarded  by 
rules  which  point  out  the  only  method  by  which  they  may  be  revoked  or  an- 
nulled. Merc  verbal  expressions,  alleged  to  have  escaped  the  testator  after  the 
due  execution  of  his  will,  can  have  no  effect  upon  that  will  in  any  subsequent 
proceeding  affecting  it.  To  allow  parol  declarations,  whether  made  before, 
after,  or  at  the  time  of  the  execution  of  the  will,  to  control  the  language  of 
the  instrument  itself,  is  now,  and  always  lias  been,  contrary  to  every  rule  of 
evidence,  and  in  manifest  degradation  of  its  dignity  as  a written  instrument. 
That  the  legal  construction  of  a will  in  writing  cannot  be  explained  or  altered 
by  the  parol  declarations  of  tiie  testator  as  to  his  understanding  or  intention  is 
a proposition  too  deeply  seated  in  our  evidentiary  law  to  be  easily  displaced. 
(Swell  v.  Slingluff,  57  Md.  537;  2 Am.  Prob.  Rep.  597;  Comfort  v.  Mather,  2 
Watts  & S.  453;  37  Am.  Dec.  523;  Kelley  v.  Kelley,  25  Pa.  460.) 

“ Experience  tells  us  that  few  kinds  of  talk  are  more  unreliable  than  talk 
about  wills.  Not  only  are  expressions  of  intention,  when  uttered  (and  ordi. 
narily  the  very  fact  of  their  utterance  is  a presumption  against  them),  uttered 
with  the  consciousness  that  they  may  lie  at  any  time  recalled;  but,  as  we  have 
already  noticed,  it  is  a common  maxim  that  people  who  talk  about  their  wills 
very  rarely  make  wills  in  conformity  with  their  talk.  What  a man  puts  down 
in  a solemn  testamentary  instrument  is  naturally  very  different  from  what  he 
might  say  when  disposed  either  to  mystify  those  whom  he  might  consider  imper- 
tinent inquirers,  or  to  please  those  whom,  for  the  moment,  he  might  particularly 
desire  to  please.  * * * Nor  are  we  to  forget,  in  considering  this  question, 
the  character  of  the  medium  through  which  these  declarations  must  pass. 
The  testator’s  lips  are  sealed  in  death,  and  evidence  of  his  intentions,  thus 
reproduced,  come  to  us  without  that  sanction  which  is  given  when  there  is 
power  of  explanation  in  the  person  whose  remarks  are  reported."  (Wharton’s 
Ev.  § 992.) 

The  language  of  Lord  Eldon,  in  Pemberton  v.  Pemberton  (13  Ves.  301),  is 
very  just.  His  lordship  said:  “ Few  declarations  deserve  less  credit  than 
those  of  men  as  to  what  they  have  done  by  their  wills.  The  wish  to  silence  im- 
portunity, to  elude  questions  from  persons  who  take  upon  them  to  judge  of 
their  own  claims,  must  be  taken  into  consideration;  with  a fair  regard  to  the 
prima  facie  import,  and  the  possible  intention,  connected  with  all  the  other 
circumstances.’’ 

“To  permit  wills  to  be  defeated,  or  in  any  manner  whatever  impeached,  by 
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the  parol  declarations  of  a testator,  appears  to  me  repugnant  to  the  very  genius 
and  spirit  of  the  statute.’’ 

Best,  C.  J.,  in  Provls  v.  Reed  (5  Bing.  435),  says:  “ We  shall  not  estab- 
lish a doctrine  which  would  render  useless  the  precaution  of  making  a will.” 
And  la  the  same  case,  Pare,  J.,  adds;  “The  evidence  of  declarations  of  the 
testator  incompatible  with  the  validity  of  the  will  was  properly  rejected.  It 
would  be  most  mischievous,  and  a violation  of  all  established  principle,  to 
allow  such  declarations  to  be  received  in  evidence.” 

Similar  views  have  since  been  repeatedly  expressed  in  the  courts  of  this 
country.  (Waterman  v.  Whitney,  11  N.  Y.  107;  Neiheisel  v.  Toerge,  4 Redf. 
382;  Cudney  v.  Cudnev,  68  N.  Y.  148;  Sisson  v.  Conger,  1 Tliornp.  & Cook, 
569.  See,  also,  Griffith  v.  Dlffenderfer,  5 Md.  480;  Hayes  v.  West,  37  Ind.  24; 
Dickie  v.  Carter,  42  111.  388.) 

As  was  said  by  Paxsok,  J.,  in  Cauffman  v.  Long  (1  Norr.  72),  “a  man's  will, 
the  most  solemn  instrument  he  can  execute,  shall  not  be  set  aside  without  any 
sufficient  evidence  to  Impeach  it.”  (See,  also,  Dellavcn’s  Appeal,  25  P.  F. 
Smith  837;  DePuy's  Estate,  1 W.  X.  C.  212;  Will  of  Ellen  De  B.  Shaw,  1 W. 
N.  C.  332.) 

Verbal  declarations  of  a testator  are  not  competent  evidence  to  prove  a mis- 
take in  a will.  (Pocock  v.  Iiedinger,  108  Ind.  573,  575.) 

It  is  true  it  is  laid  down  in  Redfleld  on  Wills,  as  the  result  of  the  authorities, 
that  statements  of  the  testator,  not  parts  of  the  ret  getta  and  not  showing  the 
state  of  the  testator's  mind,  but  statements  introduced  merely  to  establish  a 
particular  fact  by  the  force  of  the  admission,  are  hearsay  testimony  and  not  ad- 
missible. 

But  a prima  facie  case  arises  upon  proof  of  the  handwriting  of  the  subscrib. 
ing  witnesses,  and  it  is  conceded  that  when  the  subscribing  witnesses  fail  to 
prove  the  due  execution  of  the  will  by  the  testator,  that  they  may  be  contra, 
dieted  or  impeached  and  the  fact  established  by  other  testimony.  The  state- 
ments of  the  testator  to  this  direct  point  do  most  strongly  establish  the  fact. 
They  do  not  stand  as  mere  hearsay  declarations  of  other  parties.  They  are  the 
declarations  of  the  testator  as  to  his  own  acts,  and  about  which  he  must  cer- 
tainly know,  and  in  general  he  has  no  moiive  to  speak  falsely,  and  both  parties 
claim  under  him,  one  as  devisee  or  legatee,  the  other  as  distributee  and  heir. 
His  declarations  are  not  introduced  to  establish  the  particular  fact,  by  force  of 
the  admission  or  statements  alone,  but  for  the  purpose  of  corroborating  and 
supporting  the  presumption  arising  from  the  fact  that  the  will  bears  the  genu- 
ine signatures  of  two  competent  subscribing  witnesses,  and  to  contradict  the 
testimony  of  the  witness  who.  although  he  admits  his  signature,  yet  denies  the 
testator's  presence.  It  was  held  in  North  Carolina  In  three  cases,  that  the 
statements  of  the  testator  are  admissible  generally,  not  merely  as  parts  of  the 
ret  getUt  or  as  showing  the  state  of  the  testator’s  mind,  but  because  they  are  the 
declarations  of  the  only  party  having  a vested  interest  to  declare  the  whole 
truth,  where  all  made  the  will  and  all  could  destroy  it,  and  in  either  case  the 
rights  of  no  one  else  were  affected.  (See  Reel  v.  Reel,  1 Hawk.  248;  Howell  v. 
Barden.  3 Dev.  & Bat.  422,  and  Hester  v.  Hester.  4 id.  248  ) 

The  subject  was  very  carefully  examined  by  Isiiam,  J.,  In  a case  (Robinson 
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v.  Hutchinson,  Ex’r,  28  Vt.  38)  which  more  than  once  came  before  the  Su- 
preme Court,  in  Vermont.  The  learned  judge  there  said:  ••  In  relation  to  the 

admissibility  of  her  (the  testatrix's)  declarations,  to  prove  the  fact  that  such 
importunity  and  influence  were  exerted,  we  must  consider  the  matter,  as 
settled  by  a former  decision,  in  this  case,  in  which  her  declarations  were  held 
inadmissible  for  that  purpose.  That  decision  is  evidently  sustained  by  the 
authorities.” 

Provis  v.  Reed  (5  Bing.  435).  Best,  C.  J. . here  said : "It  has  been  insisted 
that  declarations  of  the  testator  were  admissible  iu  evidence,  to  show  that  the 
will  he  had  executed  was  not  valid;  but  no  case  has  been  cited,  in  support  of 
such  a position,  and  we  shall  not,  for  the  first  time,  establish  a doctrine,  which 
would  render  useless  the  precaution  of  making  n will;  for  if  such  evidence 
were  admitted,  some  witness  would  constantly  be  brought  forward,  to  set 
aside  the  most  solemn  instrument.” 

In  Benton  v.  Scott  (3  Rand.  399  [407]),  respecting  the  admissibility  of  a decla- 
ration of  Mrs.  Scott,  the  following  language  is  employed:  " The  true  meaning 
nud  sense  of  the  rule  that  the  declarations  of  parties  may  be  given  in  evidence 
against  them,  is  the  reasonable  presumption  that  no  person  will  make  anv  decla- 
ration against  his  interest  unless  it  be  founded  in  truth.  Testing  the  question 
by  this  criterion,  the  declarations  of  Mrs.  Scott,  made  before  the  will,  cannot 
be  given  in  evidence,  for  it  is  the  will  which  gives  existence  to  her  interest. 
Before  its  date  she  could  not  know  that  she  would  be  left  a penny;  she  could 
not  know  that  it  would  not  be  so  written  us  to  oblige  her  to  renounce  it,  and 
fly  to  the  law  for  her  support.  She  had  not  then  that  motive  so  powerful  as  to 
alTord  a safe  guarantee  that  she  would  make  no  declaration  as  to  the  incapacity 
of  her  husband  which  was  not  founded  in  truth;  and  her  declarations,  wanting 
the  essential  quality  to  make  them  evidence,  were  properly  excluded.” 

The  same  doctrine  was  announced  in  Thompson  v.  Thompson  (13  Ohio  St. 
356  [363]). 

The  law  is  well  settled  that  extrinsic  evidence  cannot  be  resorted  to  to  show 
the  intention  of  a testator  when  there  is  no  lateut  ambiguity  in  the  will,  but 
the  intention  is  to  be  determined  from  the  language  used  by  the  testator  in  the 
will  itself.  (Hayward  v.  Loper,  147  111.  41;  35  N.  E.  225.)  In  the  discussion 
of  the  subject,  Schouler  on  Wills  (§  579)  says:  " But  to  aid  the  context  of  the 
instrument  by  extrinsic  proof  of  the  circumstances  and  situation  of  the  testator 
when  it  was  executed  is  constantly  permitted  at  the  court’s  discretion,  and  this 
constitutes  a proper— indeed,  often  an  indispensable— matter  of  inquiry  when 
construing  a will.  For,  whatever  a will  may  set  forth  on  its  face,  its  applica- 
tion is  to- persons  and  things  external ; and  hence  is  admitted  evidence  outside 
the  instrument  of  facts  and  circumstances  which  have  any  tendency  to  give  effect 
and  operation  to  the  terms  of  the  will,  such  as  the  names,  descriptions,  and 
designations  of  beneficiaries  named  iu  the  will,  the  relation  they  occupied  to  the 
testator,  whether  the  testator  was  married  or  single,  and  who  were  his  family, 
what  was  the  state  of  his  property  when  he  made  his  will  and  when  he  died, 
and  other  like  collateral  circumstances.  Such  evidence,  being  explanatory  and 
incidental,  is  admitted,  not  for  the  purpose  of  introducing  new  words  of  a new 
intention  into  the  will,  but  so  as  to  give  an  intelligent  construction  to  the  words 
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actually  used  consistent  with  the  real  state  of  the  testator's  family  and  prop- 
erty, in  short,  so  as  to  enable  the  court  to  stand  in  the  testator's  place  and  read 
it  in  the  light  of  those  surroundings  under  which  it  was  written  and  executed.’' 
(See,  also,  Little  v.  Qiles,  25  Neb.  313;  41  N.  W.  186;  Doc  v.  Hiscocks,  5 Mees. 
& W.  363.) 

(b)  Relaxations  of  the  rule — Its  want  of  uniformity.— It  seems  from 
well  considered  cases,  founded  upon  sound  • reasoning  and  judgment,  that 
subsequent  declarations  of  the  testator,  made  near  the  time  of  making  his 
will,  may  be  given  in  evidence  to  throw  light  upon  the  testamentary  rapacity 
of  the  testator,  and  to  aid  the  court  or  jury  in  determining  the  mental  con- 
dition of  the  testator,  and  for  this  purpose  only.  The  admission  of  such 
testimony  is  not  sought  as  evidence  of  the  fact  of  a revocation  of  the  will,  or 
of  dun  ss,  or  of  undue  influence,  or  of  anything  else  as  n fact,  attacking  the 
validity  of  the  will.  But  as  any  other  evidence  which,  in  the  proper  discretion 
of  the  court,  may  be  admitted  when  offered  affecting  the  mental  condition  of 
the  testator,  and,  as  I have  said,  for  the  purpose  of  throwing  light  upon  the 
real  mental  condition  of  the  testator.  The  case  in  11  N.  Y.  160  (Waterman  v. 
Whitney),  as  well  as  the  case  of  Reynolds  v.  Adams  (90  111.  146),  leaves  very 
little  room  for  doubt  as  to  the  admissibility  of  such  testimony.  In  the  last- 
mentioned  case,  on  page  148,  it  is  said:  “Much  of  the  difficulty,  however 
(meaning  in  cases  of  this  character),  hud  arisen  from  the  omission  to  distin- 
guish with  sufficient  clearness  between  the  different  objects  for  which  tile  dec- 
larations of  the  testator  may  be  offered  in  evidence  in  cases  involving  the 
validity  of  their  wills.”  And  a distinction  is  shown  between  offering  the  testi- 
mony for  the  pur|)ose  of  a revocation  of  the  will,  or  to  impeach  the  validity 
thereof  for  duress  or  undue  influence,  and  offering  it  to  show  the  mental  ca- 
pacity of  the  testator.  Indeed,  after  a careful  examination  of  the  authorities, 
the  court  said:  “ The  rule  dcduciblc  from  the  cases  on  this  subject  is  that  while 
the  declarations  of  a testator  are  not  admissible  to  show  an  express  revocation 
of  his  will,  or  the  fact  it  was  executed  under  duress  or  from  undue  influence, 
they  may  nevertheless  be  proved  and  used  to  show  his  mental  condition  at  the 
time  of  the  execution  of  the  will,  or  so  near  the  time  the  same  state  of  affairs 
must  have  existed.”  In  McTaggart  v.  Thompson  (14  Pa.  St.  149).  “it  was 
distinctly  ruled  that  deelarationsof  a testator,  though  made  after  the  execution 
of  the  will,  are  admissible  in  such  cases  as  evidence  of  imbecility  of  mind." 

Upon  examination  of  the  cases  cited  in  support  of  the  admission  of  this  testi- 
mony, it  will  be  found  that  a number  of  them  were  cases  in  which  the  decla- 
rations of  the  testator,  that  he  had  made  the  will  under  undue  influence,  were 
accompanied  by  other  statements  which  clearly  indicated  unsouudness  of 
mind.  Under  such  circumstances,  it  was  clearly  proper  to  admit  the  w Lole  of 
the  conversation.  Waterman  v.  Whitney  (11  N.  Y.  157),  anil  In  te  Clark  (40 
Hun  237),  were  cases  of  this  character.  In  addition  to  the  statements  of  the 
testators  as  to  undue  influence,  there  were  statements  as  to  what  the  wills  con- 
tained which  were  not  there,  showing  that  they  were  not  capable  of  remember- 
ing what  was  in  the  wills.  In  McTaggart  v.  Thompson  (14  I’a.  St.  151),  the 
testator  told  what  disposition  of  his  property  was  made  by  his  will,  and  said 
that  he  had  ruined  his  family  and  had  been  imposed  upon  by  certain  persons. 
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The  court,  commenting  on  this,  said.  In  effect,  that  a man  must  be  out  of  his 
mind  who  would  say  that  by  making  a will  he  iiad  ruined  his  family,  as  any 
one  of  sound  mind  would  know  that  the  evil  might  be  remedied  by  destroying 
the  instrument.  If  the  statement  of  the  testator  after  the  making  of  the  will 
does  not  throw  light  on  his  mental  capacity  when  the  will  was  made,  it  ought 
to  lie  rejected-  Among  the  cases  which  sup|>ort  this  view  is  that  of  Jackson  v. 
Knililn  (3  Johns.  30).  In  that  case  the  testator  was  an  aged  man,  over  eighty 
years  old.  The  plaintiff  called  several  witnesses  to  prove  that  the  will  was  ob- 
tained by  duress.  It  appeared  that  the  testator  was  possessed  of  considerable 
real  and  personal  property.  He  uniformly,  and  in  the  most  earnest  manner, 
declared  the  instrument  was  not  his  will,  and  that  he  had  been  forced  to  exe- 
cute it  or  he  would  have  been  murdered  if  he  had  not.  and  called  upon  those 
present  to  hear  witness  that  said  instrument  was  not  his  will,  that  it  had  been 
extorted  from  him  through  fear  of  being  murdered,  aud  that  his  desire  was  to 
make  equal  distribution  among  his  children,  etc.  All  of  this  was  rejected  by 
the  court. 


Matter  of  Kimball. 

[New  York  Court  of  Appeals,  February  4,  1898;  155  N.  Y.  62.] 

Judgment  of  another  state  — Want  of  jurisdiction  — 
Decree  of  divorce  — Removal  of  administrator  — 
Question  of  fact — Nonappearance  of  defendant. 

1.  The  judgment  of  a court  of  a sister  state  has  no  binding  effect  in  this  state, 

unless  the  court  had  jurisdiction  of  the  subject-matter  and  of  the  person  of 
the  parties;  and  want  of  jurisdiction  may  always  be  interposed  against  a 
judgment  when  it  is  sought  to  be  enforced,  or  when  any  benefit  is  claimed 
for  or  under  it. 

2.  A personal  judgment  of  a court  of  a sister  state,  entered  against  a resident 

of  this  state,  when  there  has  been  no  personal  service  of  process  upon  him 
in  the  jurisdiction  of  that  state  or  appearance  by  him  in  the  action  by 
which  jurisdiction  of  his  person  could  be  acquired,  is  void  and  of  no  force 
or  effect  in  this  state. 

3.  Service  of  summons  within  this  state,  upon  a resident  thereof,  does  not  give 

the  court  of  a sister  state  jurisdiction  of  the  person  of  the  defendant  in  a 
divorce  suit,  when  he  does  not  unswer,  demur,  or  in  any  manner  api>ear  in 
tlie  action;  and  a decree  rendered  against  the  defendant  under  such  circum- 
stances will  not  uphold,  In  the  courts  of  this  state,  a marriage  subsequently 
contracted  here  between  the  plaintiff  lu  the  divorce  suit  and  a third  party 
in  the  lifetime  of  the  defendant. 

4.  A resident  of  this  state,  who  had  been  served  here  with  summons  in  n 

divorce  suit  instituted  in  North  Dakota,  wrote  a verified  letter  to  the  plaiu- 
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tiff's  attorney  on  the  subject.  A decree  by  default  was  thereafter  rendered 
against  the  defendant.  The  plaintiff  in  the  divorce  suit  then  married,  In 
this  state,  a third  party,  who  died  here.  Thereafter  the  defendant  in  the 
divorce  suit  was  permitted,  without  objection,  to  file  the  letter  as  an  answer 
therein,  as  of  the  time  of  its  receipt  by  the  plaintiff's  attorney,  and  the  de- 
cree was  amended  nunc  pro  tunc,  by  inserting  the  words,  “ the  defendant 
having  appeared  herein  and  answered  and  submitted  himself  to  the  juris- 
diction of  the  court."  The  plaintiff  then  applied  here  to  be  appointed  ad- 
ministratrix of  the  deceased  third  party,  ns  his  widow.  The  surrogate 
found  as  a fact  that  the  defendant  did  not  appear  in  the  divorce  suit  — the 
letter  not  constituting  an  answer  or  nppearance  therein  — and  this  finding 
was  affirmed  by  the  Appellate  Division  by  a unanimous  decision.  Held, 
that  the  question  whether  the  defendant  appeared  and  submitted  to  the 
jurisdiction  of  the  court  of  North  Dakota  was,  under  the  evidence,  a ques- 
tion of  fact;  that  the  finding  thereon,  having  been  unanimously  affirmed 
by  the  Appellate  Division,  could  not  be  reviewed  by'the  Court  of  Appeals, 
under  Ihe  Constitution  (art.  6,  § 9);  that  it  followed  that  the  decree  of  the 
court  of  North  Dakota  was  without  effect  in  this  state,  and  that  the  mar- 
riage of  the  plaintiff  with  the  third  party  was  invalid  and  did  not  entitle 
the  plaintiff  to  be  appointed  his  administratrix. 

Appeal  by  Maude  E.  Kimball  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  22,  1897,  affirming  a decree  of  the  Surrogate’s  Court 
of  Kings  county  denying  her  petition  for  the  removal  of  Harriet 
A.  Kimball  and  John  S.  James,  as  administratrix  and  administra- 
tor, and  for  the  appointment  of  herself  as  administratrix  in  their 
place  and  stead,  of  the  goods,  chattels  and  credits  which  were  of 
Edward  C.  Kimball,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  Allison  and  IF.  Harlock,  for  appellant 

L.  H.  Arnold,  for  respondent 

Haight,  J. — Edward  C.  Kimball  died  in  the  city  of  Brooklyn 
on  the  9th  day  of  November,  1896,  intestate,  leaving  him  surviv- 
ing Harriet  A.  Kimball,  his  mother,  and  Harriet  L Kimball,  his 
sister,  as  his  only  next  of  kin  and  heirs  at  law.  On  the  10th  day 
of  November  letters  of  administration  were  issued  upon  his  estate 
by  the  surrogate  of  Kings  county  to  Harriet  A.  Kimball  and  John 
S.  James.  On  the  17th  day  of  December  thereafter,  one  Maude 
E.  Kimball,  claiming  to  be  the  widow  of  the  deceased,  filed  a peti- 
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tion  with  the  surrogate  praying  for  the  revocation  of  the  letters  of 
administration  issued  to  Harriet  A.  Kimball  and  John  S.  James 
and  for  the  appointment  of  herself  in  their  place  and  stead.  It 
appears  that  she  was  married  on  the  12th  day  of  May,  1885,  to 
one  James  L.  Semon,  in  the  city  of  New  York,  and  that  they  re- 
sided together  as  husband  and  wife  for  a number  of  years,  during 
which  time  two  children  were  born  to  them ; that  in  the  month  of 
June,  1890.  she  left  her  husband  in  the  city  of  New  York  and  re- 
moved to  the  state  of  North  Dakota  where  she  took  up  her  resi- 
dence, and  after  remaining  in  that  state  for  a period  of  ninety 
days,  instituted  an  action  in  the  District  Court  of  the  fifth  judicial 
district  of  that  state  for  a divorce.  She  procured  the  summons  to 
be  served  upon  Semon  in  the  city  of  New  York  where  he  still 
continued  and  ever  since  has  resided.  The  summons  required 
him  to  appear  and  answer  the  complaint  within  thirty  days  after 
the  service,  and  in  default  of  so  doing,  the  plaintiff  would  apply  to 
the  court  for  the  relief  demanded  in  the  complaint  On  the  31st 
day  of  December  thereafter,  the  plaintiff's  attorney  made  an  affi- 
davit to  the  effect  that  more  than  thirty  days  had  elapsed  since 
the  service  of  the  summons  was  made  upon  the  defendant,  and 
that  no  answer  or  demurrer  to  the  complaint  in  the  action  had 
been  received  by  him,  and  that  the  said  defendant  had  not  made, 
served  or  filed  any  appearance  in  any  manner  in  the  action.  Upon 
this  affidavit  an  application  was  made  to  the  court  for  the  appoint- 
ment of  a referee  to  take  proof  as  to  the  facts  alleged  in  the  com- 
plaint, and  upon  the  report  subsequently  made  by  the  referee, 
judgment  was  entered  annulling  the  marriage  and  granting  her  a 
divorce.  About  the  5th  day  of  February,  1891,  she  returned  to 
the  city  of  New  York,  and  on  the  29th  day  of  June,  1895,  was 
married  to  Edward  C.  Kimball  in  the  city  of  Brooklyn.  They 
thereafter  lived  together  until  about  the  3d  day  of  January,  1896, 
when  Kimball  left  her  and  went  to  Easton,  Pa.,  to  engage  in 
business.  He  died,  as  we  have  seen,  the  following  November. 
Kimball  knew  at  the  time  of  his  marriage  that  the  petitioner  was 
a divorced  woman,  but  he  had  no  knowledge  of  the  means  by 
which  such  divorce  had  been  obtained  and  did  not  know  that  it 
was  invalid.  After  his  death  and  in  December,  1896,  Semon,  the 
former  husband  of  the  petitioner,  applied  to  the  Dakota  court 
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•which  granted  the  decree  of  divorce  to  have  a letter  which  he  sent 
to  the  plaintiff’s  attorney,  filed  in  the  court  as  his  answer  in  the 
divorce  suit  nunc  pro  tunc  as  of  the  date  of  its  receipt  by  the 
plaintiff's  attorney,  and  to  have  the  decree  of  divorce,  made  on 
the  26th  day  of  January,  1891,  amended  nunc  pro  tunc  as  of  that 
date,  by  striking  out  the  recital  to  the  effect  that  the  “defendant 
had  failed  to  answer,  demur  or  make  appearance  in  the  action,” 
and  by  inserting  in  place  thereof  the  words,  “ The  defendant 
having  appeared  herein  and  answered  and  submitted  himself  to 
the  jurisdiction  of  the  court.”  Notice  of  this  application  was 
given  to  the  plnintiff’s  attorney  who  appeared  in  the  divorce  suit, 
but  no  name  was  given  to  the  personal  representatives  of  the  de- 
ceased. No  one  appearing  to  oppose,  the  motion  was  granted  by 
the  court  and  the  judgment  was  amended  nunc  pro  tunc  as  prayed 
for. 

It  is  now  contended  that  the  judgment  of  the  Dakota  court, 
awarding  to  the  petitioner  a divorce  from  her  former  husband,  is 
valid  and  binding  upon  the  parties,  and  that  by  reason  thereof  she 
had  a lawful  right  to  marry  Kimball,  and  that,  as  his  widow,  she 
is  entitled  to  letters  of  administration  upon  his  estate  and  to  share 
in  the  proceeds  thereof. 

The  provision  of  the  Constitution  of  the  United  States,  which 
declares  that  full  faith  and  credit  shall  be  given  in  each  state  to 
the  judicial  proceedings  of  every  other  state;  and  the  acts  of 
Congress,  which  declare  that  the  judgments  of  the  state  courts 
shall  have  the  same  faith  and  credit  in  other  states  as  they  have  in 
the  state  where  they  were  rendered,  have  repeatedly  been  held  not 
to  prevent  an  inquiry  into  the  jurisdiction  of  the  court  in  which 
the  original  judgment  was  rendered,  nor  into  the  rights  of  the 
state  to  exercise  authority  over  the  parties  or  subject-matter,  nor 
an  inquiry  whether  the  judgment  is  founded  on  or  impeachable 
for  fraud ; and  that  such  a judgment  may  be  inquired  into,  al- 
though the  record  states  facts  which  would  give  the  court  juris- 
diction. It  is  equally  well  settled  that  the  judgment  of  a court  of 
a sister  state  has  no  binding  effect  in  this  state,  unless  the  court 
liad  jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
parties,  and  that  want  of  jurisdiction  may  always  be  interposed 
-against  a judgment  when  it  is  sought  to  be  enforced,  or  when  any 
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benefit  is  claimed  for  or  under  it  ( Burdan  v.  Fitch,  15  Johns. 
121;  Andrews  v.  Montgomery,  19  id.  162;  Shumway  v.  Stillman, 
3 Cow.  372 ; Kerr  v.  Kerr,  41  N.  Y.  272.) 

It  will  not  be  claimed  that  the  judgment  as  originally  entered 
was  valid.  It  recited  the  service  of  the  summons  outside  of  the 
state ; that  the  defendant  had  not  answered,  demurred,  or  in  any 
manner  appeared  in  the  action.  The  defendant  was  a resident  of 
this  state,  and  the  courts  of  Dakota  had  never  acquired  jurisdic- 
tion of  his  person  so  as  to  have  the  power  to  order  a judgment  in 
personam  against  him.  It  is  only  upon  the  theory  that  he  served 
an  answer  in  that  case,  thereby  submitting  himself  to  the  jurisdic- 
tion of  that  court,  that  it  can  be  claimed  that  the  courts  of  that 
state  acquired  jurisdiction  to  grant  a final  judgment  against  hirn. 
As  we  have  seen,  the  plaintiff's  attorney  in  that  action  made  an 
affidavit  upon  which  the  judgment  was  entered,  in  which  he  stated 
that  the  defendant  had  not  appeared,  and  had  not  answered  or 
demurred.  It  is  now  claimed,  however,  that  he  had  forwarded 
to  the  plaintiff's  attorney  a letter,  of  which  the  following  is  a copy : 

“New  York,  October  23,  '90. 

“Mr.  Herman  Winterer: 

“Dear  Sir — In  reply  to  the  contents  of  paper  served  on  me 
October  15,  1890,  by  your  representative,  relative  to  my  wife  and 
children,  I would  say  that  my  (wife)  has  sworn  to  matters  untrue. 
For  instance,  this  matter  of  desertion,  this  is  surprising  to  me,  as 
my  wife  personally  ordered  me  from  the  house  and  stated  that  she 
never  wished  to  see  me  again ; this  was  the  fore  part  of  September, 
1888.  I did  as  I was  ordered,  having  no  alternative,  as  I was 
living  under  her  mother’s  roof.  Now  is  it  at  all  likely  that  a 
domesticated  man  (as  my  wife  will  tell  you  I was)  would  give  up  a 
good  home,  without  good  reasons  for  so  doing?  It  was  only  a 
short  time  after  I left  the  house  that  they  moved  and  took  up 
another  dwelling  place,  I never  receiving  any  notification  where 
I could  see  my  children.  I have  meditated  over  this  matter  more 
than  once,  and  have  often  wondered  why  it  was  done.  It  is  now 
over  a year  ago  since  I saw  my  children  last 

“In  relation  to  my  not  providing  for  her,  I would  say  that  I 
have  always  given  what  I had,  and  very  often  more  than  I 
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could  afford.  I am  now  carrying  on  the  painting  business,  which 
was  left  to  me  by  my  father,  who  is  now  dead.  When  I came 
into  possession  of  the  business  it  was  very  much  in  debt  I have 
been  trying  ever  since  I took  it  to  wipe  out  this  burden,  but  as 
yet  have  not  fully  accomplished  my  aim  and  desire.  There  were 
times  when  I was  not  doing  very  mucli  in  my  business,  and  con- 
sequently could  not  provide  as  promptly  as  I would  like  to.  My 
wife  swearing  that  I did  not  provide  for  her  the  common  neces- 
saries of  life  simply  tells  an  untruth.  As  to  my  drinking  habits, 
I will  admit  that  I have  indulged  a little  too  much  at  times,  but 
now  have  got  bravely  over  that,  having  not  tasted  it  in  over  a 
year.  As  the  father  of  my  children,  I was  glad  to  hear  of  their 
existence,  and  hope  in  the  near  future  of  having  the  pleasure  of 
seeing  my  own  flesh  and  blood. 

“Very  respectfully, 

“JAS.  L.  SEMON,  803  9 Ave.  N.  Y.  C. 

“City  and  County  of  New  York,  ss.: 

“Jas.  L.  Semon,  being  duly  sworn,  deposes  and  says  that  he  is 
the  writer  of  the  foregoing  letter,  that  he  knows  the  contents 
thereof,  and  that  it  is  absolutely  true  in  every  particular. 

JAS.  L.  SEMON.  [l.  s.] 

“ Subscribed  and  sworn  to  before  me  ) 
this  23d  day  of  October,  1890.  j 

[l.  a]  “Jas.  T.  Clark,  Notary  Public  for  Co.  of  N.  Y." 

Is  this  letter  an  appearance  in  the  case  or  an  answer  to  the  plain- 
tiff's complaint?  Under  the  Compiled  Laws  of  the  state  of  North 
Dakota  it  is  provided  by  section  4914  that  “the  answer  of  the  de- 
fendant must  contain,  first,  a general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the  defendant 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief."  Section  4921  provides  that  “every  pleading  in  a court  of 
record  must  be  subscribed  by  the  party  or  his  attorney,  and  when 
any  pleading  is  verified,  every  subsequent  pleading,  except  a de- 
murrer, must  be  verified  also.”  By  referring  to  the  paper  which 
is  now  claimed  to  be  an  answer,  we  find  it  dated  at  New  York  and 
addressed  to  the  plaintiff's  counsel  individually.  It  is  in  form  an 
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ordinary  letter  commencing  “Dear  Sir”  and  closing  with  the  words 
“Very  respectfully”  and  is  signed  “J.  L.  Semon.”  It  is  not  en- 
titled in  any  action  in  any  court  of  any  state.  It  does  not  pur- 
port to  be  a pleading  in  any  action.  It  contains  no  specific  denials 
of  the  allegations  of  the  complaint  which  for  a moment  could  be 
held  to  frame  an  issue  requiring  a trial.  It  is  verified,  but  not  in 
the  form  required  by  the  statute.  Semon  nowhere  swears  that  he 
is  the  defendant  in  the  action  or  the  person  that  was  required  to 
answer  the  complaint  This  is  the  evidence  upon  which  the  surro- 
gate was  required  to  determine  the  validity  of  the  judgment. 
Upon  this  evidence  he  found,  as  a fact,  that  the  defendant  did  not 
appear  in  the  action  in  person  or  by  attorney.  This  finding  has 
been  affirmed  by  the  unanimous  judgment  of  the  Appellate  Divi- 
sion, and  under  the  provisions  of  our  Constitution  “ No  unanimous 
decision  of  the  Appellate  Division  of  the  Supreme  Court  that  there 
is  evidence  supporting  or  tending  to  sustain  a finding  of  fact 
* * * shall  be  reviewed  by  the  Court  of  Appeals.”  (Const, 
art  VI,  § 9.)  It  is  claimed,  however,  that  this  finding  should  be 
regarded  as  a conclusion  of  law  and  not  as  a determination  of  a 
question  of  fact  If  we  should  so  treat  it  we  should  not  hesitate 
in  sustaining  the  surrogate.  The  paper  alluded  to  as  an  appearance 
or  answer  in  the  action  could  not  be  sustained  in  case  it  was  assailed 
by  a party.  The  plaintiff’s  attorney,  anxious  as  he  doubtless  was 
to  obtain  jurisdiction  of  the  defendant,  never  once  thought  of  the 
letter  as  an  answer,  as  is  apparent  from  his  affidavit  of  regularity 
upon  which  judgment  was  entered,  and  we  cannot  believe  that  it 
would  have  been  received  by  the  Dakota  court  and  made  the  basis 
of  amending  the  judgment  had  it  not  been  by  the  consent  of  the 
parties.  We  then  have  a judgment  of  a court  of  a sister  state 
entered  against  a resident  of  this  state,  in  which  there  has  been  no 
personal  service  of  process  upon  him  in  the  jurisdiction  of  that 
state  or  appearance  by  him  in  the  action  by  which  the  courts  could 
acquire  jurisdiction  of  his  person.  Such  a judgment  is  void  and 
of  no  force  or  effect  in  this  state.  ( Kerr  v.  Kerr , 41  N.  Y.  472; 
Baker  v.  Baker,  76  id.  78;  O'Dea  v.  O'Dea,  101  id.  23 ; Jones  v. 
Jones,  108  id.  415  ; Cross  v.  Cross,  id.  628  ; De  Meli  v.  De  Meli,  120 
id.  485,  495;  Williams  v.  Williams , 130  id.  193,  199.) 

The  order  appealed  from  should  be  affirmed,  with  costa 
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In  re  Nebixger's  Estate. 

Appeal  of  Landis. 

[Supreme  Court  of  Pennsylvania,  April  11,  1898;  185  Pa.  St.  399;  89  Atl.  Rep. 

1049.J 

Construction  — Law  favors  the  heir  — Presumption  of 
intestacy  — Evidence  of  ambiguity. 

1.  Where  no  evidence  has  been  introduced  to  explain  ambiguous  expressions, 

or  where  no  ambiguity  exists,  the  language  employed  by  the  testator  is  the 
only  guide  the  court  is  at  liberty  to  follow.  Conjecture  is  never  permitted 
to  supply  what  the  testator  has  failed  to  indicate. 

2.  The  maxim  is  fundamental  that  the  heir  or  statutory  distributee  will  not  be 

disinherited  except  by  express  words  or  necessary  intendment.  And  in  the 
construction  of  a will  of  doubtful  meaning,  all  doubts  should  be  resolved 
in  his  favor. 

8.  The  policy  in  Pennsylvania  is  borrowed  from  the  English  law  and  aims  to 
keep  the  devolution  of  property  in  the  regular  channels  to  the  heir  and 
next  of  kin  whenever  it  can  be  done. 

4.  The  law  will  never  indulge  the  presumption  that  the  testator  intended  to  die 
Intestate  as  to  any  portion  of  his  property;  especially  where  it  appears  that 
by  the  recitals  of  his  will,  he  has  appointed  a general  residuary  legatee. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a term 
held  in  and  for  the  county  of  Philadelphia. 

Landis  J;  Sinead  and  R.  if.  Henderson , for  appellant 

V.  Gilpin  Robinson,  for  appellee. 

Stkrrett,  C.  J. — This  appeal,  by  the  guardian  of  the  three 
minor  children  of  Annie  H.  Beetem,  deceased,  from  the  decree  of 
the  court  below  sustaining  exceptions  to  the  adjudication  of  the 
auditing  judge,  involves  the  construction  of  the  last  will  of  Andrew 
Nebinger,  deceased  After  making  pecuniary  bequests  to  individu- 
als and  charities,  the  testator  says : “ I give  and  bequeath  unto 

the  Sisters  of  the  Order  of  St  Francis  the  sum  of  five  thousand 
■dollars,  to  be  by  them  used  and  expended  in  the  erection  and  con- 
struction of  a hospital  on  the  lot  bounded  on  the  north  by  Tasket 
street,  south  by  McKean  street,  east  by  Broad  street,  and  west  by 
Nebinger  avenue."  He  then  says:  “As  to  the  rest,  residue, 
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and  remainder  of  my  estate,  real,  personal  and  mixed,  of  what 
nature  and  kind  soever,  and  wheresoever  the  same  inuy  be  at  the 
time  of  my  decease,  I give,  devise,  and  bequeath  as  follows." 
Two-fourths  are  then  given  to  his  brother,  Robert,  absolutely. 
One-fourth  is  given  as  a separate  use  trust  to  his  sister  Charlotte 
C.  Sheafer  for  life.  After  her  decease,  one-balf  of  this  fourth  is 
to  lie  held  in  trust  for  her  .son,  Andrew  N.  Sheafer,  for  life,  if 
living ; and  on  his  death  in  trust  for  his  children.  lie  then  coe- 
tinues:  “ As  to  the  other  half  part  of  said  principal,  which  is  the 

one-sixteenth  of  my  residuary  estate,  to  grant,  convey,  and  assign 
the  same  to  the  Sisters  of  the  Order  of  St  Francis,  their  successors 
and  assigns,  to  be  by  them  expended  in  the  construction  and  erec- 
tion of  the  hospital  on  the  above-mentioned  lot  of  ground.’’  In 
theeventof  the  death  of  his  nephew,  Andrew  N.  Sheafer,  without 
issue,  this  one-eighth  part  of  the  residuary  estate  is  given  to  the 
Sisters  of  the  Order  of  St.  Francis  in  language  identical  with  that 
employed  in  a similar  bequest  in  the  next  paragraph  of  the  will, 
substituting  nephew  for  niece.  In  the  next  paragraph — the  one 
in  dispute — he  says : “ And  at  and  immediately  upon  the  decease 

of  my  said  sister,  then  to  collect  and  receive  the  rents,  issues,  and 
profits  thereof,  and  pay  the  remaining  half  part  thereof  from  time 
to  time,  when  and  as  the  same  shall  be  got  in  and  received,  unto 
my  niece,  Annie  II.  Beetem,  daughter  of  my  said  sister  Charlotte 
C.  Sheafer,  for  and  during  the  term  of  her  natural  life,  so,  never- 
theless, that  the  same  shall  be  for  her  sole  and  separate  use  not- 
withstanding any  coverture,  and  not  to  be  in  any  way  or  manner 
whatever  liable  to  the  contracts  or  engagements  of  any  husband, 
and  not  to  be  in  any  way  or  manner  subject  to  the  control  or  inter- 
ference of  such  husband.  And  at  and  immediately  upon  the  de- 
cease of  my  said  niece,  Annie  H.  Beetem,  if  she  shall  leave  any 
child  or  children,  or  lawful  issue  of  any  deceased  child  or  children, 
her  surviving,  then  as  to  the  principal  of  the  share  in  trust  as  to 
the  one-half  part  thereof,  being  the  one-sixteenth  of  my  residuary 
estate,  to  and  for  the  only  proper  use  and  behoof  of  all  and  every 
the  child  or  children  which  she,  my  said  niece  Annie  H..  may 
leave  surviving  her,  and  the  lawful  issue  of  any  of  them  who  may 
then  be  deceased  having  left  such  issue,  to  be  equally  divided  be- 
tween them  share  and  share  alike;  such  issue  of  any  deceased 
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child  of  my  niece  taking,  however,  only  such  part  or  share  as  his, 
her,  or  their  deceased  parent  or  parents  would  have  had  or  taken 
had  he.  she,  or  they  been  living.  And  in  the  event  of  the  decease 
of  my  said  niece  without  any  child  or  children  or  issue  of  any 
deceased  child  her  surviving,  then  in  trust  to  grant,  convey,  and 
assign  the  whole  of  the  said  principal  sum,  which  is  the  one-eighth 
part  of  ray  said  residunry  estate,  unto  the  sisters  of  the  Order  of 
St  Francis,  their  successors  and  assigns,  to  be  by  them  used  and 
expended  in  the  erection  of  the  hospital  as  above  stated.”  The 
remaining  one-fourth  of  the  residuary  estate  is  given  in  trust  for  an- 
other sister,  Mrs.  Mary  A.  McMinn,  for  life,  and  then  to  her  hus- 
band for  life,  and  at  their  death  the  sum  of  $2,000  is  directed  to 
be  paid  to  each  of  three  charities,  “and  the  residue  thereof  unto 
the  Sisters  of  the  Order  of  St.  Francis,  to  be  by  them  used  and 
expended  in  the  erection  and  construction  of  the  aforesaid  hospital 
building.”  Testator'3  niece,  Annie  IL  Beetem,  died,  leaving  three 
minor  children  surviving  her,  whose  guardian  is  the  appellant 
The  learned  auditing  judge  held  that,  under  the  above-quoted 
paragraph  of  the  will,  there  was  an  intestacy  as  to  the  one-six- 
teenth part  of  the  residue  included,  but  not  disposed  of,  therein, 
and  accordingly  awarded  the  same  to  the  testator’s  heirs  at  law  ; 
but  the  court  in  banc,  sustaining  exceptions  to  the  adjudication, 
awarded  the  fund  to  the  Sisters  of  the  Order  of  St.  Francis,  in 
order  to  carry  out  what  was  held  to  be  the  testator's  intention  as 
expressed  in  his  will. 

In  this  we  think  the  learned  court  erred.  In  our  opinion,  the 
will  is  not  susceptible  of  such  construction.  When  no  evidence 
has  been  introduced  to  explain  ambiguous  expressions,  or  when 
no  ambiguity  exists,  the  language  employed  by  the  testator  is  our 
only  guide.  In  this  case  the  testator,  in  terms  which  call  for  no 
construction,  disposed  of  two-fourths  of  his  residuary  estate  abso- 
lutely, after  specific  bequests.  The  remaining  two  fourths  are  sepa- 
rate use  trusts  for  and  during  the  respective  lives  of  testator’s  two 
sisters.  After  further  contingent  trusts,  and  at  their  termination, 
the  remainders,  with  the  exception  of  the  one-sixteenth  in  ques. 
tion,  arc  left  in  unequal  proportions  to  several  charities.  That 
one-sixteenth  part  of  the  residue  is  undisposed  of  only  in  the  event 
of  a life  tenant  (Mrs.  Beetem)  dying  with  issue  then  living, — an 
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event  which  has  actually  happened.  Provision  is  made  for  the 
death  of  said  life  tenant  without  issue  surviving  her ; in  which 
event  the  one-sixteenth  in  question,  with  another  equal  portion, 
theretofore  settled  on  the  life  tenant,  passes  to  the  Sisters  of  the 
Order  of  St.  Francis.  Appellee’s  contention  is  that  the  failure  to 
dispose  of  the  one-sixteenth  in  question  was  an  oversight  on  the 
part  of  the  scrivener  or  of  the  testator, — that  the  intent  of  the  latter 
not  to  die  intestate  is  apparent  from  the  will,  and  that  the  bequest 
of  this  and  another  equal  portion  to  the  Sisters  of  the  Order  of  St. 
Francis,  in  the  event  of  the  life  tenant  dying  without  issue,  shows 
an  intent  that  the  same  Sisters  should  have  the  portion  in  question. 
It  is  further  suggested  that  they  are  given  the  residue  of  the 
Mary  A.  McMinn  trust,  and  that  the  clause  disposing  of  the  one- 
sixteenth  held  in  trust  for  Andrew  N.  Sheafer  upon  his  death  is 
identical  with  the  clause  disposing  of  the  one-sixteenth  held  in 
trust  for  Annie  H.  Beetem  upon  her  death,  with  the  exception  of 
the  omitted  portion.  Speaking  of  the  interest  of  the  appellee 
under  these  two  last-mentioned  clauses,  the  learned  court  below 
says:  “That  its  share  in  the  gift  to  the  niece  was  meant  to  be 
identical  with  the  share  in  the  gift  to  the  nephew  is  as  clear  as  any- 
thing in  the  compass  of  probabilities."  This  much  may  be  con- 
ceded, and  yet  the  appellee  may  not  be  entitled  to  the  fund.  It 
is  not  a question  of  probabilities,  but  of  intention.  In  Jarm, 
Wills  (*356),  it  is  said:  “ Conjecture  is  not  permitted  to  supply 
what  the  testator  has  failed  to  indicate,  for,  as  the  law  has  provided 
a definite  successor  in  the  absence  of  disposition,  it  would  be  un- 
just to  allow  the  right  of  this  ascertained  object  to  be  superseded 
by  the  claim  of  anyone  not  pointed  out  by  the  testator  with  equal 
distinctness.  The  principle  of  construction  here  referred  to  has 
found  expression  in  the  familiar  phrase  that  the  heir  is  not  to  be 
disinherited  unless  by  express  words  or  necessary  implication.''  In 
re  De  Silvers  Estate  (142  Pa.  St  75  ; 21  Atl.  882),  the  learned 
court  below  used  the  following  language,  which  on  appeal  was 
adopted  by  this  court:  “The  rights  conferred  by  the  intestate 
laws  are  ouly  taken  away  by  a will  which  effectually  disposes  of 
the  entire  estate  of  the  decedent ; and,  while  a construction  is  not 
to  be  adopted,  if  it  can  be  avoided,  which  will  lead  to  an  intes- 
tacy, interpretation  is  never  to  assume  the  proportion  of  rcforma- 
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tion.  The  question  is  conGncd  to  the  meaning  of  what  the  testa- 
tor has  said,  and  does  Dot  extend  to  the  consideration  of  what  he 
might  have  said,  but  did  not  The  maxiin  also  is  fundamental 
that  the  heir  or  statutory  distributee  will  not  be  disinherited  ex- 
cept by  express  words  or  necessary  intendment. ” In  this  state, 
the  rule  that  in  the  construction  of  a will  of  doubtful  meaning 
every  intendment  is  to  be  made  in  favor  of  the  heir  or  next  of  kin 
is  of  universal  application.  (Clayton  v.  Clayton,  3 Bin.  486 ; 
Brendlinger  v.  Brendlinger,  26  Pa.  St  132 ; Hancock's  Appeal,  112 
id.  532  ; 5 Atl.  56.)  As  an  illustration  of  the  extent  to  which  our 
courts  have  gone  in  the  interest  of  the  heir,  it  is  only  necessary  to 
refer  to  In  re  Gray's  Estate  (147  Pa  St  67  ; 23  Atl.  205),  where 
the  eases  are  reviewed,  and  it  is  held  that  a lapsed  legacy  passes 
to  the  next  of  kin,  as  a case  of  partial  intestacy,  although  this  rule, 
as  stated  by  our  Brother  Mitchell  (on  page  74,  147  Pa  St,  and 
at  page  206,  23  Atl.),  “is  a sacrifice  of  the  well-settled  presump- 
tion that  a testator  does  not  mean  to  die  intestate  as  to  any  portion 
of  his  estate,  and  also  of  his  plain  actual  intent — shown  in  the  ap- 
pointment of  general  residuary  legatees — that  the  next  of  kin 
shall  not  participate  in  tho  distribution  at  all.  The  rule  is  in  fact 
a concession  to  the  set  policy  of  the  English  law,  nowhere  more 
severely  asserted  than  in  chancery,  to  keep  the  devolution  of 
property  in  the  regular  channels  to  the  heir  and  next  of  kin  when- 
ever it  can  be  done.”  In  re  Wains  Estate  (156  Pa.  St  194  ; 27 
Atl.  59),  it  was  held  that,  where  part  of  a residuary  legacy  is  re- 
voked by  codicil  without  a substitutionary  gift,  the  amount  passes 
to  the  next  of  kin,  and  not  to  the  other  residuary  legatees,  not- 
withstanding the  rule  that  the  execution  of  a codicil  is  a republi- 
cation of  the  will. 

Appellee  contends,  however,  that  Ferry's  Appeal  (102  Pa.  St. 
207),  and  In  re  Stevens'  Estate  (164  id.  209 ; 30  Atl.  243),  are 
direct  authorities  for  a tranposition  of  the  language  of  the  will  by 
placing  the  last  sentence  of  the  paragraph  under  consideration 
before  the  sentence  immediately  preceding  it,  and  in  that  way  ex- 
pressing the  meaning  for  which  the  order  contends.  But  in  both 
the  cases  cited  it  is  plain  that  the  testator,  as  stated  in  the  opinion 
of  the  court  in  the  former  case,  “ neglected  * * * to  give  the 

natural  and  logical  order  of  his  thought.”  In  2 Jarm.  Wills 
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(*499),  the  learned  author  intimates  that  the  transposition  of  words 
or  sentences  should  be  limited  to  cases  where  a clause  or  expres- 
sion is  otherwise  senseless  or  contradictory.  As  an  illustration  of 
this,  see  Sauer  v.  Mollinger  (138  Pa.  St.  338;  22  Atl.  89).  It  is 
practically  conceded  by  the  learned  counsel  for  appellee  that  sucli 
construction  is  permissible  only  in  case  of  apparent  ambiguity  due 
to  the  language  of  the  will  itself.  He  accordingly  argues  that  “ the 
words  ‘hospital  as  above  stated,'  in  the  clause  as  it  stands,  with- 
out supplying  the  omission,  clearly  relate  to  the  omitted  portion 
[consisting  of  over  fifty  words],  and  show  that  it  was  omitted.’ 
Unfortunately  for  this  contention,  the  quoted  words  apply  with 
equal  force  to  the  bequest  of  $5,000  in  the  earlier  part  of  the  will. 
If  the  language  here  used  had  referred  to  the  hospital  “ as  aoove 
stated  in  this  paragraph,"  or  by  other  words  indicated  an  omis- 
sion, and  the  character  thereof,  there  would  be  much  force  in  the 
suggestion  ; but,  as  there  is  nothing  here  to  take  the  case  beyond 
the  limits  of  mere  conjecture,  however  much  we  may  be  satisfied 
that  there  was  an  omission  of  some  sort,  we  have  no  means  of  sup- 
plying it.  Without  further  consideration  of  the  subject,  we  think 
the  learned  auditing  judge  was  right  in  holding  that  there  was 
intestacy  as  to  the  one  sixteenth  in  question,  and,  as  to  so  much 
of  the  decree  as  relates  to  that  amount,  the  same  is  reversed,  with 
costs  to  be  paid  by  the  appellee,  and  the  record  remitted  for  cor- 
rection in  accordance  with  this  opinion. 


Note. -THE  LAW  FAVORS  THE  HEIR. 

It  is  a maxim  that  a testator  can  disinherit  hit  heirt  and  next  of  kin  only  by 
leaving  his  property  to  others.  Mere  words  of  exclusion  will  not  suffice;  the 
estate  must  be  actually  given  to  somebody  else.  “Though  the  Intention  to 
disinherit  the  heir  be  ever  so  apparent,”  said  Lord  Mansfield  in  Denn  v. 
Gaskin  (Cowp  657),  “ he  must,  of  course,  inherit,  unless  the  estate  is  given  to 
somebody  else.  So.  in  his  celebrated  argument  in  Ackroyd  v.  Smithson  (1 
Bro.  C.  C.  503;  I Lead.  Cas.  Eq.  872),  Mr.  Scott  (afterwards  Lord  Eldon). 
said  that  the  proposition  that  the  heir  at  law  is  entitled  to  every  interest  in  land 
not  disposed  of  by  his  ancestor  is  so  much  of  a truism,  that  It  calls  for  no  rea- 
soning to  support  it.  It  is  not  enough,  be  said,  that  the  testator  did  not  intend 
his  heir  to  take;  he  must  make  a disposition  in  favor  of  another,  otherwise  the 
heir  will  take  even  against  his  intention,  however  plainly  manifested.  And 
the  reason  is  that  the  law  provides  how  a man's  estate  at  his  death  shall  go. 
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unless  he  by  his  will  plainly  directs  that  it  9hall  be  disposed  of  differently."  It 
is  true  the  devise  or  bequest  need  not  be  in  express  terms,  and  that  it  may  be 
by  necessary  implication ; but  to  justify  such  an  implication  the  intention  of 
the  testator  must  be  so  apparent  that  an  intention  to  the  contrary  cannot  be 
supposed,  for  otherwise  the  implication  is  not  a necessary  one.  (1  Janu.  Wilis 
532;  Wright  v.  Hicks,  12  Ga.  155;  Sillier  v.  Speight,  61  id.  460;  Wilder  v. 
Holland,  29  Southern  Rep.  134.) 

In  Boisscaus  v.  Aldridges  (6  Leigh  22,  2237),  Brooke,  J.,  said:  “ It  is  some 
what  remarkable  that  this  case  has  no  exact  example  in  any  of  the  English 
cases  which  have  been  cited  or  to  which  I have  been  able  to  refer.  It  must  be 
decided,  therefore,  on  principle  and  not  on  authority.  I think  it  is  a principle 
Dot  to  be  controverted  that  one  cannot  disinherit  his  own  heir  unless  he  devises 
his  estate  to  somebody  else.  This  principle  is  fully  recognized  by  Lord  Mans, 
fibld  in  the  case  of  Den  v.  Gaskin  (C'owp.  657).  To  give  to  a testator  the 
power  to  disinherit  his  heirs,  whom  the  law  has  appointed  to  take  the  estate 
unless  he  devises  it  to  some  other  person,  would  be  in  effect  to  give  him  au- 
thority to  repeal  the  statutes  of  descents  and  distributions.  That  a testator  may 
disinherit  his  heirs  by  giving  his  estate  to  somebody  else  cannot  be  doubted. 
But  if  in  every  case  In  which  he  intends  to  exclude  his  heirs  front  the  inherit- 
ance it  is  to  be  implied  from  that  alone  that  he  devises  his  estate  to  those  who 
(some  of  his  heirs  being  excluded)  would  take  the  inheritance,  the  principle 
that,  to  disinherit  his  heirs,  he  must  devise  his  estate  to  somebody  else,  would 
be  of  no  consequence,  because  every  exclusion  of  his  heirs  would  be  a devise 
to  somebody  else.  This  principle,  that  a testator  cannot  disinherit  his  heirs  unless 
he  devises  his  estate  to  somebody  else,  results  from  the  nature  of  the  prop- 
erty. It  Is  the  creature  of  the  law,  and  the  law  will  dispose  of  it  unless,  under 
the  permission  which  the  law  gives  the  owner  to  make  a will,  hedisposesof  it." 

According  to  Lord  Mansfield,  necessary  implication " is  that  which 
clearly  satisfies  the  court  what  the  testator  meant  by  the  words  used.  It  is  the 
opposite,  he  said,  of  “conjecture,"  and  leaves  no  room  to  doubt.  (Wilkinson 
t.  Adam,  1 Ves.  & B.  466;  Jones  v.  Morgan,  cited  in  4 Bro.  C.  C.  460;  Hawk. 
Wills  5.) 

Redfleld  lays  it  down  that,  In  order  to  create  a devise  or  legacy  by  implica- 
tion, it  must  not  be  a case  of  mere  slight  probability,  but  something  in  regard 
to  which  most  men  would  not  be  expected  to  raise  any  question.  It  must  not 
rest  upon  conjecture.  Neither  is  it  required  that  the  inference  should  be  abso- 
lutely Irresistible.  It  is  enough  If  all  the  circumstances  taken  together  leave 
no  doubt  in  the  mind  of  the  court.  The  words  of  the  will,  he  adds,  must  ad- 
mit of  no  other  implication.  (2  Redf.  Wills  203.) 

In  Cruise  Dig.  (tit.  “Devise,”  ch.  10.  § 19),  it  is  said : “ The  courts  have 
In  some  Instances  allowed  a devise  by  implication,  where  it  has  been  very  ap- 
parent, in  order  to  support  and  effectuate  the  intention  of  the  testator;  but  in 
cases  of  this  kind  the  implication  must  be  plain,  and  not  merely  a possible  or 
probable  one;  for,  the  title  of  the  heir  at  late  being  plain  and  olm'oue,  no  trordi 
in  a teill  ought  to  be  eonetmed  in  euch  a manner  at  to  defeat  it,  if  they  can  hare 
any  other  rigniftcation."  (See,  also,  3 Lomax  Dig.  148;  Bac.  Abr.  tit.  “Wills" 
G.;  2 Minor  Inst.  969;  8cbouler  Wills  § 479;  Wright  v.  Hicks,  12  Ga. 
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155;  B.  c.  56  Am.  Dec.  451;  Wilkinson  v.  Allen,  18  How.  385;  Bradford  v. 
Bradford,  6 Wliart.  244;  Fitch  v.  Weber,  6 Hare  145  ) 

The  doctrine  of  devises  by  implication  was  very  fully  considered  in  Bois- 
seaus  v.  Aldridges  (5  Leigh  222). 

“ It  is  a well-known  maxim  that  an  heir  at  law  can  only  be  disinherited  by 
express  devise  or  necessary  implication,  and  that  implication  is  defined  to  be 
such  a strong  probability  that  an  intention  to  the  contrary  cannot  be  supposed.’’ 
(2  Pow.  Dev.  199.)  And  his  title  cannot  be  defeated  unless  there  was  a dispo- 
sition of  the  subject  to  some  other  person  capable  of  taking.  (2  Fonbl.  Eq.  51; 
Habergham  v.  Vincent,  2 Ves.  Jr.  224;  Pickering  v.  Lord  Stamford,  8 Ves.  493; 
Eneberg  v.  Carter,  68  Mo.  647.) 

•'Connected  with  the  favor  shown  by  the  law  to  the  heir  is  the  rule  that 
where  a person  who  is  heir  of  the  ancestor  is  also  made  a devisee,  by  that  ances. 
tor,  of  the  exact  estate  which,  had  there  been  no  will,  he  would  have  taken  as 
heir,  he  shall  be  held  to  be  in  by  descent  as  to  the  worthier  title."  (8  Shars- 
wood  & B.  Lead.  Cas.  Am.  Law  of  Real  Prop.  450.)  "A  devise  to  the  heir 
at  law  is  void,  if  it  gives  precisely  the  same  estate  that  the  heir  would  take  by 
descent  if  the  particular  devise  to  him  was  omitted  out  of  the  will.  The  title 
by  descent  has,  in  that  case,  precedence  to  the  title  by  devise.”  (4  Kent  Com. 
*506  ) "It  is  well  settled  that  one  who  holds  the  same  estate  by  devise,  that 
the  law  casts  on  him  by  descent,  is  in  by  descent,  and  not  by  devise.”  (Hoo. 
ver  v.  Gregory,  10  Yerg.  451.) 

Mere  words  of  exclusion  are  not  in  themselves  sufficient  to  bar  from  the  in. 
lieritance  a direct  heir,  or  even  the  next  of  kin.  But  the  estate  must  be  actu, 
ally  given  by  positive  recitals  in  the  will  to  other  parties,  so  that,  there  is  no 
possible  room  for  doubt  as  to  the  intention  of  the  testator  to  exclude  the  direct 
heir  or  next  of  kin.  (Sutherland's  Ex'rs  v.  Snydor,  84  Va.  880;  Gallagher  v. 
Crooks,  132  N.  Y.  338;  Hitchcock  v.  Hitchcock,  35  Pa.  St.  393;  Phillips  v. 
Phillips’  Adm’r,  98  Ky.  498;  Wright  v.  Hicks,  12  Ga.  155;  Hancock's  Appeal, 
112  Pa  St.  532;  Allen’s  Ex'r  v.  Allen,  59  U.  S.  385;  Chamberlain  v.  Taylor- 
105  N.  Y.  585.)  It  was  said  by  the  chancellor  in  Ilaxtun  v.  Corse  (2  Barb.  Ch. 
521),  that  “it  was  not  sufficient  to  deprive  an  heir  at  law  or  distributee  of  what 
comes  to  him  by  operation  of  law,  as  property  not  effectually  disposed  of  by 
will,  that  the  testator  should  have  signified  his  intention  by  his  will  that  his 
heir  or  distributee  should  not  inherit  any  part  of  his  estate.  But  to  deprive  an 
heir  or  distributee  of  his  share  of  the  property  which  the  law  gives  him  in  case 
of  intestacy,  the  testator  must  make  a valid  and  effectual  disposition  thereof  to 
some  other  person." 

Under  the  law.  the  heirs  must  take,  unless  they  arc  “disinherited  by  express 
words  or  necessary  implication.”  “ Conjecture,  nor  uncertainty,  shall  never 
disinherit  him.”  Such  was  the  ground  assumed  by  counsel  in  the  case  of  Clay- 
ton v.  Clayton  (3  Binn.  481), and  which  assumption  was  sustained  by  the  court 
(486).  Chief  Justice  Tilgiiman  says:  “The  rule  of  law  gives  the  estate  to  the 
heir,  unless  the  will  takes  it  from  him;  and  in  order  to  take  it  from  him  it  must 
give  it  to  some  other  person.  Thus  we  arc  brought  back  to  the  question,  are 
there  any  words  in  the  will  sufficient  to  convey  more  than  an  estate  for  life  to 
the  devisees  ? I can  find  none.” 
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In  the  case  last  referred  to,  the  testator  devised  a homestead  to  his  niece, 
Sarah  Evans,  and  her  children,  without  udding  the  word  “heirs.”  That  he* 
intended  to  give  an  estate  in  fee  was  hardly  open  to  controversy,  but  the  words 
of  the  will  did  not  carry  the  fee,  and  the  court  refused  to  follow  a doubtful  in- 
tention. It  there  came  fairly  up  to  the  rule  laid  dowu  in  the  English  case  of 
Mudge  v.  Blight  et  ux.  (Cowp.  355),  that  “ where  there  are  no  words  of  limita- 
tion, the  court  must  determine  in  the  case  of  a devise  affecting  real  estate,  that 
the  devisee  has  only  an  estate  for  life,  because  the  principle  is  fully  settled  and 
established,  and  no  conjecture  of  a private  imagination  can  shake  a rule  of  law. 
If  the  intention  of  the  testator  is  doubtful,  the  rule  of  law  must  take  place;  and 
so  if  the  court  cannot  find  words  in  the  will  sufficient  to  carry  a fee.  Though 
they  should  themselves  be  satisfied  beyond  the  possibility  of  a doubt,  as  to  what 
the  intention  of  the  party  was.  they  must  adhere  to  the  rule  of  law.” 

This  decision  was  made  in  1811,  and  the  principles  then  laid  down  have  siuce 
been  adhered  to  with  uncommon  care  and  strictness. 

In  speaking  of  expressions  in  a will  necessary  to  disinherit  the  heir,  Chief 
Justice  Gibson,  in  delivering  the  opinion  of  the  court  in  the  case  of  Bradford 
v.  Bradford  (6  Whart.  244),  says:  " The  intention  must  be  manifest,  and  rest 
on  something  more  certain  than  conjecture.  The  court  must  proceed  on  known 
principles  and  established  rules,  not  on  loose  conjectural  interpretations,  nor 
considering  what  a man  may  be  imagined  to  do  in  the  testutor’s  circumstances. 
The  principle  is  applicable  iu  all  its  force  In  a case  like  the  present,  in  which 
the  question  goes  to  the  birthright  of  those  who,  standing  in  place  of  the  com- 
mon law  heir,  are  not  to  be  disinherited  except  by  express  devise,  or  as  is  said 
in  1 Powell  on  Devises  (199),  by  implication  so  Inevitable  that  an  intention  to 
the  contrary  cannot  be  supposed.” 

In  Sullivan  v.  Strauss  (101  Pa.  St.  145;  28  Atl.  Rep.  1020),  the  testator  after 
stating  his  reason  for  disinheriting  his  son  John,  said:  " It  must  lie  perfectly 
understood  that  all  of  my  estate  belongs  to  my  children  and  grandchildren," 
and  it  was  held  that  John  and  bis  children  were  not  to  be  included  within  the 
designated  class;  but  the  general  rule  is  that  an  heir  or  next  of  kin  cannot  be 
disinherited  by  mere  words  of  exclusion.  The  property  must  actually  be  given 
to  some  one  else  by  express  words  or  by  necessary  implication.  (Denn  v.  Gas- 
kin, Cowp.  657;  Sykes  v.  Sykes,  L.  R.  4 Eq.  200;  Allen's  ExT  v.  Allen,  59  U. 
8.  [18  How.]  385;  Wright  v.  Hicks,  12  Ga.  155;  Giendenning  v.  Lauius,  3 Ind. 
441;  Phillips  v.  Phillips'  Adtn'r,  93  Ky.  498;  20  S.  W.  Rep.  541;  Lyncs  v. 
Townsend,  33  N.  Y.  558,  560;  White  v.  Howard,  46  id.  144;  Chamberlain  v. 
Taylor,  105  id.  185;  5 Am.  Prob.  Rep.  510,  512;  11  N.  E.  Rep.  830;  Gallagher 
v.  Crooks,  182  N.  Y.  338;  30  N.  E.  Rep.  746;  Schauber  v.  Jackson,  2 Wend. 
13;  Haxtun  v.  Corse,  2 Barb.  Ch.  506,  521;  Van  Kleck  v.  Dutch  Church,  6 Pac. 
COO;  Clayton  v.  Clayton,  3 Blnney481;  Hitchcock  v.  Hitchcock,  35  Pa.  St.  393; 
Hancock's  Appeal,  112  id.  532;  Will  of  Itorer,  7 Phila.  524;  Gorgas’  Estate.  3 
Pa  Dist.  Rep.  360;  Blackman  v.  Gordon,  2 Rich.  Eq.  [S.  C.]  43;  Boisseaus  v. 
Aldridges.  5 Leigh  222;  Sutherland’s  Ex'rs  v.  Snydor,  84  Va.  880;  6 S.  E.  Rep. 
480:  Coffman  v.  Coffman,  85  Va.  459;  8 S.  E.  Rep.  672.) 

Characterizing  the  provisions  for  one  of  the  heirs  as  his  share  or  portion  of 
the  estate  is  not  sufficient  to  exclude  him  from  participation  in  the  distribution 
Vol.  Ill— 39 
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of  property  not  actually  given.  (Phillips  v.  Phillips’  Adm’r,  supra.  Suther- 
land's Ex’r  v.  Snydor,  84  Va.  880;  6 8.  E.  Rep.  480.)  Necessary  implication 
means  so  strong  a probability  of  intention  that  the  contrary  cannot  be  supposed. 
(Wright  v.  Hicks,  12  Ga.  155;  Lynes  v.  Townsend,  83  N.  Y.  558,  501;  Suther- 
land's Ex'rs  v.  Snydor,  84  Va.  880  ; 0 S.  E.  Rep,  480.) 

In  many  of  the  slates,  the  old  testamentary  rules  of  construction  have  been 
altered  by  statute.  In  those  states  where  statute  law  has  not  altered  the  old 
doctrine,  it  has  been  but  little  modified  by  coustruction;  and  in  those  states, 
if  there  is  any  doubt  ns  to  whother  thefwill  contains  words  of  limitation  or 
their  equivalent,  the  common  law  rule  is  generally  applied  and  the  devisee 
takes  nn  estate  for  life  only.  For  heirs  are  favored  in  law,  and  get  the  benefit 
of  any  doubt  affecting  their  rights.  (Roberts  v.  Ogbourne,  37  Ala.  174;  Par- 
ish v.  Parish,  id.  591;  Olmstead  v,  Olmstead,  4 N.  Y.  56;  Shutt  v.  Rainbow, 
57  Pa.  St.  149;  Bacon's  Appeal,  id.  501;  Hall  v.  Dickerson,  31  id.  94;  Naglee's 
Appeal,  33  id.  89;  McKee  v.  McKinley,  id.  92;  Musselman's  Est,,  89  id.  469; 
Cleveland  v.  Spillman,  25  Ind.  95,  Lewis  v.  Smith,  6 Jones,  Eq.  317;  Burke  v. 
Chamberlain,  22  Md.  308;  Turner  v.  Kittrcll,  1 Winst.  Eq.  39;  Doe  v.  Dill,  1 
Houst.  398;  Physick’s  Appeal,  50  Pa.  St.  128;  McKenzie  v.  Jones,  89  Miss. 
234;  Steiner  v.  Koll,  57  Pa.  St.  123;  Quillman  v.  Custer,  id.  125.) 

Courts  have  always  been  astute  to  find  reasons  for  rescuing  a will  from  the 
artificial  rule  established  iu  favor  of  the  heir  at  law,  and  will  not  even  be  acute 
in  searching  for  reasons  to  restore  its  force,  where  the  statute  has  not  abolished 
It.  We  are  not  compelled  to  make  this  inference  or  implication  through  sub- 
mission to  any  established  rule  of  construction;  on  the  contrary,  we  are  re- 
quired to  make  an  exception  to  one  on  mere  conjecture,  and  to  introduce  parol 
testimony  as  to  value  to  justify  a departure  from  it.  A court  may  look  be 
yond  the  face  of  the  will  where  there  is  an  ambiguity  as  to  the  person  or  prop- 
erty to  which  it  is  applicable,  but  no  case  can  be  found  where  such  testimony 
has  been  introduced  to  enlarge  or  diminish  the  estate  devised.  (King  v Ack- 
erman, 67  U.  S.  408.) 

The  evidence  of  intention  to  disinherit  an  heir  should  be  such  as  to  leave  no 
reasonable  doubt  of  the  existence  of  a formed  and  settled  intention.  The  com- 
mon law  always  favors  the  heir,  and  one  of  its  rules  is,  that  an  heir  cannot  be 
disinherited,  even  by  will,  unless  there  are  express  words  or  a necessary  im- 
plication to  that  effect.  (5  Cruise,  Dig.  136,  marg.  p.) 

A fortiori  where  the  disherison  is  to  be  effected  by  parol  evidence  of  mere 
declarations  of  the  testator. 

It  is  the  office  of  such  evidence  to  supply  the  omission  of  a clause  in  the  will 
declaring  the  intention  of  the  testator  to  disinherit  the  heir.  (Wilson  v.  Fos- 
ket,  6 Met.  400.) 

It  is  like  the  proof  of  the  contents  of  a lost  will,  by  parol  evidence;  and  the 
courts  have  held  that  this  requires  " the  clearest  and  most  stringent  testimony.” 
(Davis  v.  Sigourney,  8 Met.  487.) 

Courts  will  never  favor  an  interpretation  of  a will  or  codicil,  if  the  language 
is  not  clear  or  the  meaning  is  doubtful,  that  attempts  to  revoke  a devise  once 
given,  or  disinherits  an  heir,  or  devests  a remainder  in  fee  once  vested,  or  ex- 
cludes issue  from  a remainder  origiually  limited  upon  the  life  estate  of  a 
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parent,  or  prevents  the  issue  of  a deceased  child  from  participation  in  the  dis- 
tribution of  the  estate.  (Goodwin  v.  Coddiugton,  154  N.  Y.  383.) 


WOODBRIDGE  VS.  WlNSLOW  et  dl. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  38,  1898;  170  Mass 
388;  49  N.  E.  Rep.  738.] 

Devise— Rule  against  perpetuities. 

A testator  devised  certain  lauds  to  one  W,  " to  be  distributed  by  her  among 
her  descendants,  children  and  grandchildren,  according  to  her  discretion.” 
Held,  that  such  a devise  does  not  offend  the  rule  against  perpetuities. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Suffolk. 

Frank  Oaylord,  for  appellant 

Joseph  Willard , for  respondents. 

Barker,  J. — The  respondents  contend  that  the  residuary  clause 
•of  the  will  under  which  thegpetitioner  claims  a right  to  partition  is 
void  by  reason  of  the  rule  against  perpetuities.  That  clause  is  in 
these  words  ; “ All  the  rest,  residue,  and  remainder  of  my  property 
I give,  devise,  and  bequeath  to  Mrs.  Edwin  S.  Woodbridge,  to  be 
distributed  by  her  among  her  descendants,  children,  and  grand- 
children, according  to  her  discretion.”  The  respondents'  conten- 
tion is  that  the  beneficiaries  under  this  devise  are  a class  which 
must  embrace  either  all  the  persons  who  may  ever  be  descendants 
of  Mrs.  Woodbridge,  or  all  the  persons  who  may  ever  be  her  chil- 
dren and  grandchildren  ; that  the  power  gives  no  absolute  right  to 
select  objects  of  gift  within  the  class  ; that  every  member  of  the 
class  is  entitled  to  be  an  object  of  the  gift,  the  donee  of  the  power 
having  no  right  to  exclude  any  one  of  them,  and  that  the  right  of 
each  member  of  the  class  is  subject  only  to  the  trustee’s  discretion 
as  to  time  and  amount ; and  that  every  member  of  the  class  is  to 
be  in  sight  when  the  power  of  distribution  is  exercised.  If  this 
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construction  of  the  clause  is  correct,  it  is  plain  that  the  clause  is 
void,  because  there  may  be  descendants  or  grandchildren  of  Mrs. 
Woodbridge  who  will  not  come  into  being  within  the  time  limited, 
by  the  rule  against  perpetuities,  and  the  power  cannot  be  exer- 
cised until  the  possibility  of  additions  to  this  class  is  exhausted. 
If  the  exercise  of  the  power  cannot  take  place  within  the  time  lim- 
ited by  the  rule,  the  power  is  void,  and  the  argument  is  that  the 
only  disposition  of  the  residuum  of  the  testator’s  estate  is  by  way 
of  execution  of  the  power.  But,  in  our  opinion,  that  is  not  the 
meaning  of  the  residuary  clause.  The  testator  was  an  unmarried 
man,  living  in  the  family  of  Mrs.  Woodbridge,  who,  when  the  will 
was  made,  was  a widow  sixty -five  years  of  age,  having  four  chil- 
dren, three  of  whom  were  unmarried  and  living  in  the  same  place 
with  her,  while  the  other  was  married  and  lived  in  the  West,  and 
then  had  two  children.  The  whole  will  is  short  and  simple,  and 
nowhere  speaks  of  a trust,  or  shows  any  intention  on  the  part  of 
the  testator  to  delay  the  settlement  of  his  estate.  There  is  nothing 
in  the  language  of  the  will,  or  in  the  situation  of  the  testator, 
which  indicates  an  intention  to  give  his  property  for  the  benefit 
of  a class  of  persons  to  be  made  up  of  the  descendants  or  the  chil- 
dren and  grandchildren  of  Mrs.  Woodbridge,  and  to  be  ascer- 
tained at  some  future  time.  In  our  opinion,  his  real  beneficiary 
was  Mrs.  Woodbridge,  in  whose  family  he  lived,  and  he  did  not 
appoint  her  a mere  trustee  to  divide  up  his  gift  among  her  de- 
scendants, or  her  children  or  grandchildren,  or  one  of  a succession 
of  trustees  who  should  hold  his  property  until  all  of  her  possible 
children  and  grandchildren  should  have  come  into  being.  He 
either  meant  to  give  Mrs.  Woodbridge  a fee,  with  an  added  direc- 
tion as  to  how  she  should  distribute  her  own  property,  which 
added  direction  is  void  as  inconsistent  witli  the  fee,  or  to  give  her 
a beneficial  estate,  with  an  obligation  during  her  life,  or,  at  the 
latest,  at  her  death,  to  distribute  it  among  such  as  site  should 
choose  of  those  who  at  the  time  of  distribution,  which  could  not 
be  later  than  her  own  death,  should  be  her  descendants.  If  the 
clause  should  be  construed  to  give  her  a mere  naked  power  of 
distribution,  we  think  it  would  be  a power  to  be  exercised  upon 
the  testator's  death,  and  for  the  benefit  of  such  of  those  persons  as 
Mrs.  Woodbridge  should  select  of  those  whom  the  will,  speaking 
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as  at  the  time  of  the  testator’s  death,  calls  Mrs.  Wood  bridge’s  de- 
scendants, children,  or  grandchildren, — that  is  to  say,  those  who 
were  living  at  the  testator’s  death, — and  so  would  be  open  to  no 
objection.  Without  being  now  called  upon  to  say  whether  Mrs. 
Woodbridge  took  a fee,  we  think  that  she  has  under  the  will  an 
undivided  interest  in  the  land,  and  that  she  is  entitled  to  partition. 
Decree  dismissing  petition  reversed,  and  partition  to  be  ordered. 


Succession  of  Marqueze. 

[Supreme  Court  of  Louisiana,  rehearing  denied  Feb.  7,  1898;  60  La.  Ann. 
No.  12,507  ; 28  Southern  Rep.  106.] 

Nuncupative  wills — Certificate — Witnesses. 

1.  The  statement  in  the  certificate  to  a nuncupative  will  by  public  act,  “ Be- 

fore me,  C.  R.,  a notary  public  for  the  parish  of  Orleans  and  city  of  New 
Orleans,”  without  " duly  commissioned”  or  “sworn,”  or  other  addition, 
is  sufficient  to  express  the  official  character  of  the  notary. 

2.  The  law  does  not  exact  the  use  of  the  very  words  of  the  Code  by  a notary 

in  the  express  mention  required  of  him,  that  the  requisites  of  a will  in 
nuncupative  form  by  public  act  have  been  fulfilled.  Hence,  to  describe 
the  witnesses  as  all  of  this  ''city,”  following  "C.  It.,  a notary  public  for 
the  city  of  New  Orleans,”  is  equivalent  to  stating  the  witnesses  to  be  resi- 
dents of  New  Orleans,  and  meets  the  requirements  of  the  statement  in  the 
certificate  of  their  residence.  (Rev.  Civ.  Code  art.  1578;  Code  Nap.  art. 
978;  Le  Blanc  v.  Baras'  Heirs,  16  La.  81;  Succession  of  Vollmer,  4 South. 
254  ; 40  La.  Ann.  597;  2 Mourlon  400;  2 Baudry,  Lacantinerle  878;  16 
Dalloz,  Repertoire  818,  par.  2835;  id.  916,  par.  8144;  3 Troplong  118.) 

2.  The  law  does  not  require  the  mention  in  the  will  that  the  witnesses  are  not 
disqualified.  (Rev.  Civ.  Code  art.  1591.) 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  parish  of  Orleans. 

Fked  D.  King,  Judge. 

Suit  by  the  legal  heirs  of  Esteve  Marqueze  to  annul  his  last 
will.  From  a judgment  dismissing  their  suit,  they  appealed.  Af- 
firmed. 
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Theodore  Colonio,  for  appellants. 

Charles  J.  Theard,  for  appellees. 

Miller,  J.— The  plaintiffs,  the  legal  heirs  of  the  deceased, 
Esteve  Marqueze,  are  appellants  from  the  judgment  dismissing 
their  suit  to  annul  the  last  will  of  the  deceased,  in  nuncupative 
form  by  public  act  The  grounds  on  which  plaintiffs  rely  to 
maintain  their  suit  are  that  the  certificate  does  not  show  the  ca- 
pacity of  the  notary  by  whom  it  is  stated  the  will  was  received, 
nor  state  the  residence  or  the  qualifications  of  the  witnesses.  The 
certificate  of  the  notary,  in  so  far  as  it  is  material  to  this  discus- 
sion, is : “ Before  me,  Charles  Rolle,  a notary  for  the  parish  of 
Orleans  and  city  of  New  Orleans,  therein  residing;  and  in  the 
presence  of  J.  F.  H.,  J.  C.  and  M.  H,  all  of  thiB  city,  witnesses 
hereto  required.”  The  deficiency  suggested  in  the  statement  of 
the  capacity  of  the  notary  is  that  it  does  not  appear  from  the  cer- 
tificate that  he  was  commissioned  by  the  executive,  and  had  taken 
the  oath  required  of  public  officers.  The  statement  that  he  is  a 
notary  public  for  the  parish  and  city  fairly  implies  he  was  ap- 
pointed and  qualified.  There  is  no  form  of  expressing  his  capacity 
executed  by  law.  It  suffices  that  the  certificate,  in  the  usual 
significance,  affirms  the  capacity  of  the  notary.  “ Fhnt  il  sous 
peine  de  nullite  que  le  notaire  enonce  sa  qualite.  II  svffil  que  le  testa- 
ment renferme  des  expressions  equivalents , car  la  loi  n'a  pas  present 
cette  enoneialion  expresse  sous  peine  de  nullilie.”  (3  Boilleaux  c.  p. 
5.)  The  Code,  in  prescribing  the  requisites  of  the  nuncupative 
will  by  public  act,  enumerates  (besides  that  it  shall  be  received 
by  the  notary)  the  dictation  by  the  testator;  the  writing  by  the 
notary  as  it  is  dictated ; the  reading  to  the  testator  in  the  presence 
of  the  witnesses;  the  witnesses  are  to  be  residents  of  the  place 
where  the  will  has  been  executed  ; and  express  mention  is  to  be 
made  of  the  whole  in  the  certificate  of  the  notary.  (Rev.  Civ.  Code 
art  1578.)  Under  this  article  it  is  settled  that  the  residence  of 
the  witnesses  must  appear  in  the  notary's  certificate.  {Le. Blanc  v. 
Baras’  Heirs,  16  La.  80 ; Weick  v.  Ilenne,  41  La.  Ann.  1153 ; 5 
South.  528,'  Succession  of  Vollmer , 40  La.  Ann.  597;  4 South. 
254.)  But  the  question  is  whether  the  certificate  does  not  con- 
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tain  the  equivalent  of  the  statement  of  the  residence  of  the  wit- 
nesses. They  are  designated  as  “ of  this  city,”  referring  to,  “ for 
the  parish  of  Orleans  and  city  of  New  Orleans,”  used  in  designat- 
ing the  notary.  The  French  commentators,  dealing  with  article 
978  of  the  Napoleon  Code,  corresponding  with  article  1578  of  the 
Revised  Civil  Code,  have  discarded  the  use  of  the  very  words  of 
the  Code  as  necessary  to  the  statement  in  the  notary’s  certificate 
of  compliance  with  the  requisites  of  the  will  by  authentic  act 
The  lawmaker,  in  other  words,  has  exacted  no  sacramental  words 
of  the  notary,  but  is  satisfied  if  equivalent  language  is  employed. 
While  exacting  express  mention  of  compliance  with  the  formali- 
ties requisite  for  wills  in  this  form,  the  commentators  will  concur 
in  the  sufficiency  of  words  equivalent  to  those  in  the  Code.  Thus : 
“ Da  reste,  il  ny  a pas  ici  d' expressions  sacramenlelles ; tout  ce  qui 
exige  la  loi  cest  que  la  mention  soil  concur  de  telle  manniere  quelle 
contienne  une  affirmation  non  equivoque  de  V observation  de  chacune 
des  formalities.”  (2  Mourlin  400;  2 Baudry,  Lacantinerie 
378;  16  Dalloz  Repertoire  818,  par.  2835.)  The  words,  “of 
the  city  of  New  Orleans,”  used  in  this  certificate  to  designate  the 
residence  of  the  witnesses,  in  natural  significance  conveys  resi- 
dence. It  would  be  straining  to  suppose  anything  else  was  in- 
tended. This  is  the  view,  too,  of  the  French  commentators. 
Thus  : “ Ainsi  juge  ; qu'il  suffit  de  res  mots  tels  et  tels  endroit  qu'il  ne 
pas  necessaire  d' employer  les  mots  demeuranl  a;  que  pareillment  une 
cour  d'appel  a pu  declarer , sans  violer  aucune  loi , que  Fenonciation 
suivante,  fait  en  presence  de  if.  if,  tons  quatre  de  Sauveterre,  cam- 
dent,  d'apres  Fetat  et  la  qualiti  des  temoins , une  indication  suffisante 
deleurs  demeures.”  (16  Dalloz  Repertoire  916,  par.  3144.  See, 
also,  3 Troplong  118.)  In  the  cases  cited  on  behalf  of  the 
plaintiff  the  court  held  that  the  expression  “ competent  witnesses” 
announced  the  notary’s  conclusion,  and  would  not  suffice,  and 
that  the  certificate  was  insufficient,  and  neither  would  “ neighbor- 
hood ” be  a sufficient  designation  of  residence  Here,  however, 
the  certificate  uses  the  word  equivalent  to  residence.  We  con- 
clude, therefore,  the  certificate,  in  this  respect  meets  the  legal 
requirement.  The  law  disqualifies,  as  witnesses  to  wills,  women, 
children  under  sixteen,  the  deaf,  dumb,  blind,  the  insane,  and 
persons  disqualified  by  crime  for  civil  functions.  (Rev.  Civ.  Code 
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art  1591.)  It  can  hardly  be  deemed  reasonable  to  hold  the  law- 
required  the  certificate  to  negative  these  disqualifications.  Oar 
jurisprudence,  while  exacting  the  mention  of  residence,  has  never 
sanctioned  the  necessity  for  the  affirmance  in  the  certificate  that 
the  witnesses  were  not  disqualified.  Nor  do  the  French  commen- 
tators, searching  as  they  are  in  the  examination  of  this  subject, 
intimate  any  such  essential  in  the  certificate.  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  judgment  of  the  lower  court 
be  affirmed,  with  costs. 


President  and  Fellows  of  Harvard  College  vs.  Balch 

[Supreme  Court  of  Illinois,  February  14,  1898;  171. M.  375  ; 49  N.  E.  Rep. 

548.] 

Nature  of  estate  devised—  Contingent  remainders — Tes- 
tamentary powers — Vesting  of  estate. 

1.  The  law  always  gives  preference  to  vested  remainders  rather  than  to  contin- 
gent estates,  and  a remainder  will  be  held  to  be  vested  unless  a condition 
precedent  to  its  vesting  is  clearly  expressed. 

3.  A contingent  remainder  is  one  that  is  limited  to  take  effect  either  to  a du 
bious  or  uncertain  person  or  upon  a dubious  or  uncertain  event.  This 
limitation  must  appear  by  the  instrument  creating  the  remainder.  It  is  an 
estate  which  is  not  ready  from  its  commencement  to  its  end  to  come  into 
possession  at  any  moment  when  the  prior  estate  may  happen  to  end;  but  if 
it  u ready  at  any  time  to  come  into  such  possession,  it  becomes  a vested 
remainder. 

3.  The  uncertainty  which  distinguishes  a contingent  remainder  is  not  the  un- 

certainty whether  the  remainderman  will  ever  enjoy  it,  but  rather  the  un- 
certainty whether  there  will  ever  be  a right  to  such  enjoyment. 

4.  If  the  person  to  take  a remainder  is  in  esse  and  ascertained,  and  ft  is  to  take 

effect  by  words  of  express  limitation  on  the  determination  of  the  preceding 
particular  estate,  it  will  be  vested. 

5.  Where  a limitation  is  only  to  be  effected  by  the  exercise  of  a power,  there  is 

no  limitation  until  the  power  is  exercised,  and  the  mere  fact  of  Its  existence 
does  not  suspend  other  provisions.  It  merely  stands  as  a nullity  until 
quickened  into  life  by  the  execution  of  the  power. 

6.  Where  property  was  bequeathed  to  a trustee  with  instructions  to  employ 

the  income  in  the  support  of  testator's  son,  the  latter  having  power  of  dis- 
posal, but  in  the  event  of  his  failure  to  exercise  the  power,  the  sum  rc- 
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mainiug  at  the  time  of  his  death  was  to  be  divided  among  the  other  children 
of  the  testator,  it  was  held,  that  testator’s  other  children  took  a vested 
remainder  in  the  property  held  in  trust  for  the  benefit  of  the  sou,  but  that 
this  remainder  was  liable  to  be  devested  should  the  son  exercise  the  power 
of  disposition  given  by  the  will. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Cook. 

Hon.  0.  H.  Horton,  Presiding  Judge. 

Williams,  Holt  <t  Wheeler,  for  appellant. 

Bunnells  <b  Burry,  for  appellee. 

Cartwright,  J. — Francis  V.  Balch,  trustee  under  the  will  of 
John  Hancock,  filed  the  bill  in  this  case  for  construction  of  a pro- 
vision of  said  will  under  which  he  had  held  property  in  trust  for 
Franklin  Hancock,  and  for  instruction  as  to  his  duties  as  trustee, 
and  partition  of  real  estate  so  held  in  trust  The  court  decreed 
that  appellant  had  no  interest  in  the  property,  and  this  appeal  was 
prosecuted. 

John  Hancock,  of  Boston,  died  April  1,  1859,  leaving  the  will 
in  question,  dated  April  1,  1857,  and  the  controversy  arises  upon 
the  following  clause:  “I  give  and  bequeath  one-fifth  part  of  my 

estate  to  a trustee,  upon  trust,  to  invest  the  same,  and  appropriate 
so  much  of  the  income  thereof  as  he,  in  his  discretion,  shall  think 
needful  for  the  support  of  my  son  Franklin.  It  is  my  will  that 
the  trustee  may  pay  over  to  my  son  his  portion  of  my  estate  at 
such  time  and  in  such  sums  as  he  may  deem  expedient,  desiring 
him  to  consult  the  interest  and  welfare  of  my  son,  and  that  my 
son,  in  case  his  portion  of  my  estate  is  not  paid  to  him  as  afore- 
said, shall  have  power  to  dispose  of  the  same,  by  will,  in  the  fam- 
ily. I direct  that  at  the  decease  of  my  son,  if  his  portion  of  my 
estate  should  not  have  been  paid  over  to  him  as  aforesaid,  or  if  he 
shall  not  have  disposed  of  the  same  by  will,  the  whole  sum 
remaining  in  the  hands  of  the  trustee  shall  be  divided  among  my 
other  children,  to  wit,  George,  Charles  Lowell,  Elizabeth  Lowell, 
and  Washington,  in  the  same  way.  subject  to  the  same  trusts  and 
powers  upon  which  they,  respectively,  receive  their  portions  of 
Vol.  Ill— 40 
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my  estate.  It  is  my  will  that  my  son  may  appoint  his  own 
trustee/’  Charles  Lowell  Hancock,  to  whom  a remainder  was 
given  by  this  provision  of  the  will,  died  in  1890,  in  the  lifetime  of 
Franklin  Hancock,  before  the  expiration  of  the  life  estate,  and 
left  a will,  by  which,  after  other  bequests,  he  devised  and  be- 
queathed the  residue  of  his  estate,  real  and  personal,  to  appellant ; 
providing  that  the  Hancock  professorship  should  be  first  amply 
provided  for  from  time  to  time,  and  then  the  balance  should  be 
applied  to  the  general  purposes  of  the  college.  Franklin  Hancock, 
the  owner  of  the  equitable  life  estate,  afterwards  died,  in  1893, 
intestate,  without  receiving  any  of  the  principal  of  his  portion, 
and,  having  made  no  will,  of  course  did  not  exercise  his  power  to 
dispose  of  the  same  by  will  The  main  question  in  this  case  is 
whether  the  remainder  limited  to  Charles  Lowell  Hancock  passed 
by  his  will  to  appellant;  and,  if  it  was  a vested  one,  there  is 
no  claim  that  it  would  not  so  pass,  although  he  died  before  the 
termination  of  the  life  estate. 

The  law  always  gives  preference  to  vested  remainders,  and  a re- 
mainder will  be  held  to  be  vested  unless  a condition  precedent  to 
its  vesting  is  clearly  expressed.  In  construing  wills,  a remainder 
will  be  held  to  be  vested  unless  a contrary  intention  on  the  part 
of  the  testator  is  clearly  manifested.  (4  Kent  Comm.  204 ; Scofield 
v.  OlcoU,  120  111.  362 ; 11  N.  E.  351 ; Kellelt  v.  Shepard,  139  111. 
433;  28  N.  E.  751,  and  34  id.  254;  Docker  v.  Burnham,  146  111. 
9;  34  N.  E.  558.)  A contingent  remainder  is  one  that  is  limited 
to  take  effect  either  to  a dubious  or  uncertain  person,  or  upon  a 
dubious  or  uncertain  event  It  is  limited,  by  the  Instrument  cre- 
ating it  either  to  a person  not  yet  ascertained,  or  not  in  being,  or 
so  as  to  depend  upon  a dubious  and  uncertain  event,  which  may 
never  happen.  (2  Bl.  Comm.  169  ; 4 Kent,  Comm.  406.)  It  is  an 
estate  which  is  not  ready,  from  its  commencement  to  its  end,  to 
come  into  possession  at  any  moment  when  the  prior  estate  may 
happen  to  end;  and,  if  it  is  at  any  time  ready  to  come  into  such 
possession,  it  becomes  a vested  remainder.  The  uncertainty  which 
distinguishes  it  is  not  tlie  uncertainty  whether  the  remainderman 
will  ever  enjoy  it,  but  the  uncertainty  whether  there  will  ever  be 
a right  to  such  enjoyment  H the  person  to  take  a remainder  is 
in  esse,  and  ascertained,  and  it  is  to  take  effect,  by  words  of  express 
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limitation,  on  the  determination  of  the  preceding  particular  estate, 
it  will  be  vested.  ( Scofield  v.  Olcott , supra.)  Here,  so  far  as  the 
will  itself  is  concerned,  the  legal  title  is  given  to  the  trustee,  and 
the  equitable  life  estate  to  Franklin  Hancock,  with  remainder  to 
the  four  children,  among  whom  was  Charles  Lowell  Hancock. 
These  persons  to  whom  the  remainder  was  given  were  determined 
and  in  being,  and  had  a present  capacity  of  taking  the  estate  in 
remainder  at  the  death  of  John  Hancock,  if  the  life  estate  in 
Franklin  had  then  terminated.  There  was  no  uncertainty  as  to 
who  should  take  the  remainder,  and  it  was  not  limited  to  dubious, 
or  uncertain  persons.  So,  also,  the  time  when  the  remainder 
would  come  into  possession,  unless  devested,  was  one  which  must 
necessarily  occur  in  the  efflux  of  time.  It  is  true  that  in  the  will 
there  is  a provision  that  the  trustee  or  Franklin  might  exercise 
a power  which  would  devest  the  remainder.  The  power  conferred 
upon  Franklin  was  to  dispose  of  the  share  in  the  family,  but  it  is 
well  settled  that  such  a power  of  appointment  does  not  prevent 
the  vesting  of  an  estate  in  default  of  an  exercise  of  the  power ; and 
in  such  a case  the  estate  vests,  subject  to  be  devested  by  the  exe- 
cution of  the  power.  There  is  no  estate  limited  under  the  power 
until  it  is  exercised,  and  the  appointment  made  ; and  in  default  of 
the  appointment  the  estate  is  vested,  although  the  power  exists. 
There  cannot  be  any  doubt  that  the  power  in  Franklin  to  dispose 
of  the  share  by  will  in  the  family  did  not  prevent  the  vesting  of 
the  remainder  in  Charles  Lowell,  or  render  it  contingent  (4  Kent 
Comm.  324;  2 Sugd.  Powers  ch.  2,  § 4.) 

A further  provision  is  that  the  trustee  might  exercise  a power 
which  would  devest  the  remainder,  which  was  by  paying  over  to 
Franklin  his  portion  of  the  estate  at  such  time  and  in  such  sums 
as  the  trustee  might  deem  expedient  This  was  a power  to  enlarge 
or  increase  the  estate  in  Franklin,  and  merge  the  life  estate  in  the 
fee  This  power  given  to  the  trustee  is  not  different  in  its  nature 
or  effect  from  the  authority  given  Franklin  to  dispose  of  the  share 
in  the  family.  The  one  was  the  power  to  give  it  to  Franklin,  and 
the  other  a power  in  him  to  bestow  it  upon  some  other  member  of 
the  family.  We  cannot  see  that  it  is  material  in  whom  the  power 
was  vested,  or  how  it  was  to  be  exercised, — whether  by  will,  or  by 
turning  over  the  estate  to  Franklin.  If  this  power  of  the  trustee 
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had  been  executed,  it  would  have  converted  the  life  estate  of 
Franklin  into  a fee,  in  respect  to  any  part  or  so  much  of  the  estate 
as  the  trustee  might  have  turned  over,  and  defeated  the  remainder 
in  Charles  Lowell  to  that  extent  The  mere  conferring  of  the 
power,  however,  did  not  operate  as  a limitation,  and  none  would 
arise  until  the  power  should  be  exercised.  Where  a limitation  is 
only  to  be  effected  by  the  exercise  of  a power,  there  is  no  limita- 
tion until  the  power  is  exercised,  and  the  mere  fact  of  its  existence 
does  not  suspend  other  provisions.  It  is  a nullity  until  raised  by 
the  execution  of  the  power.  (Fearne  Rem.  221.)  To  be  contin- 
gent, the  remainder  is  to  be  dependent  upon  or  await  an  occur- 
rence precedent  to  its  vesting.  In  Railsback  v.  Lovejoy  (116  111. 
442 ; 6 N.  E.  504),  it  was  held  that  a power  of  sale  during  the  ex- 
istence of  a life  estate  had  nothing  whatever  to  do  with  the  vest- 
ing of  the  remainder,  but  that  the  estate  vested  subject  to  the 
power.  In  Duekr.r  v.  Burnham  (supra),  it  was  said  (page  18,  146 
111.,  and  page  559,  34  N.  E.) : “ Although  a will  creates  a life  es- 
tate, with  power  to  sell  and  convey  the  fee,  it  may  at  the  same 
time  limit  a remainder  after  the  termination  of  the  life  estate. 
Whether  such  remainder  is  vested  or  contingent  is  not  affected  by 
the  power  of  sale  conferred  by  the  will,  either  on  the  life  tenant, 
or  on  the  executor.  If  the  power  is  so  exercised  as  to  dispose  of 
all  the  estate,  nothing  maybe  left  to  go  to  the  remainderman.  But 
the  remainder  is  not  made  contingent  because  it  is  uncertain 
whether  the  power  will  be  exercised.  The  remainder  may  vest 
subject  to  the  power.  There  is  a distinction  between  a power  and 
a right  of  property.  A power  of  disposition  does  not  imply  own- 
ership, but  is  a mere  authority  conferred  by  the  will."  If,  under 
the  provision  of  the  will,  the  remainder  would  vest,  and  the  exist- 
ence  of  the  power  would  not  render  it  contingent,  the  mere  use  of 
the  word  “ if  ” by  the  testator  would  not  accomplish  that  result, 
and  it  cannot  have  any  controlling  effect. 

It  is  also  argued  that,  where  a gift  is  only  by  direction  to  divide 
or  distribute,  an  interest  does  not  vest  until  the  time  of  distribu- 
tion arrives,  and  that  for  this  reason  the  estate  in  Charles  Lowell 
was  not  vested.  There  is,  however,  a well-recognized  exception 
to  the  rule,  where  the  division  is  postponed  for  the  convenience  of 
the  fund  or  property,  as  for  the  purpose  of  letting  in  a prior  gift 
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for  life  to  another.  In  such  a case  the  estate  will  be  vested,  and 
not  contingent,  and  the  vesting  will  not  be  deferred  until  the  di- 
vision. ( Scofield  v.  Olcotl , supra;  Ducker  v.  Burnham,  supra.)  In 
this  case  the  remainder  was  clearly  postponed,  by  reason  of  the 
position,  and  for  the  convenience  of  the  fund,  to  let  in  the  life  es- 
tate to  Franklin.  The  only  reason  why  the  four  children  named 
could  not  enter  upon  the  enjoyment  of  the  remainder  was  not 
because  of  anything  personal  to  them,  but  because  the  property 
was  given  to  Franklin  during  his  life.  The  only  object  was  to  let 
in  this  life  estate  in  Franklin,  and  whenever  that  object  was  ful- 
filled, and  there  was  no  further  use  for  the  fund  to  fulfill  that  ob- 
ject, it  was  to  pass  to  the  other  children,  and  it  came  within  the 
exception  to  the  rule. 

The  other  interests  are  to  be  disposed  of  as  follows  : Washing- 
ton survived  Franklin,  and  one-fourth  of  that  portion  goes  to  him. 
George  Hancock  died  leaving  a will  bequeathing  all  his  property 
to  Charles  Lowell  Hancock  during  his  life,  and  then  to  go  as 
Charles  Lowell  should,  in  writing,  direct ; and  Charles  Lowell  di- 
rected the  same  to  be  paid  to  his  three  nieces,  Elizabeth  L H. 
Wood,  Mary  E.  Tilton,  and  Delia  P.  Clegg,  and  his  nephew  John 
H.  Moriarty,  in  equal  portions;  and  that  interest  now  belongs  to 
them.  Elizabeth  Lowell  Hancock  was  married  to  Joseph  Mori- 
arty. She  survived  her  husband,  and  died  in  1857,  intestate, 
leaving  three  children— John  H Moriarty,  Elizabeth  L.  H.  Wood, 
and  Joseph  M.  Moriarty.  The  son,  Joseph  M.  Moriarty,  died, 
leaving  a will  bequeathing  his  estate  to  Joseph  0.  Rutter  as  trus- 
tee, for  the  use  of  Charles  Lowell  Hancock  during  his  life,  and  at 
his  decease  to  such  person  or  persons  as  he,  in  writing,  might  di- 
rect. It  is  claimed  by  appellant  that  the  devise  of  the  residue  of 
his  estate  by  Charles  Lowell  passed  this  interest,  and  that  the 
general  residuary  clause  is  a good  appointment  under  the  will  of 
Joseph  M.  Moriarty.  There  is  nothing  in  the  will  which  shows  an 
intention  to  dispose  of  that  property,  or  to  exercise  the  power  con- 
ferred. The  question  whether  the  will  of  Charles  Lowell  would 
operate  as  an  appointment  under  the  will  of  Joseph  M.  Moriarty 
depends  upon  whether  he  intended  to  act  under  the  power.  The 
will  of  Charles  Lowell  was  made  before  the  will  of  Joseph  M. 
Moriarty  was  probated,  and  there  is  nothing  to  show  that  Charles 
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Lowell  knew  of  the  power.  There  being  no  reference  to  the  sub- 
ject of  the  power,  or  to  the  power  itself,  and  the  intention  to  exe- 
cute it  not  appearing  in  any  way,  it  did  not  operate  as  an  exercise 
of  the  power.  ( Funk  v.  Eggleston,  92  111.  515;  4 Kent  Comm. 
334 ; Sugd.  Powers  356.)  The  interest  of  Joseph  M.  Moriarty 
therefore  passed  as  intestate  estate,  and  is  now  vested  in  his 
brother  John  II.  Moriarty,  and  his  sister  Elizabeth  L.  H.  Wood. 
The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded to  that  court,  with  directions  to  enter  a decree  in  accord- 
ance with  this  opinion. 

Reversed  and  remanded. 


Note. -CONTINGENT  REMAINDERS. 

(a)  The  term  " contingent  remainder  ” defined. 

(b)  Must  be  dependent  upon  a future  event. 

(c)  Uncertainty  is  the  element  that  makes  a remainder  contingent. 

(d)  Contingent  remainders  designated  also  us  “ executory  remainders." 

(e)  Distinction  between  an  executory  devise  aud  a remainder. 

(f)  Mr.  Fearne’s  classification. 

(g)  Modern  legislation  not  favorable  to  contingent  remainders. 

(h)  Prof.  Watkins's  statement  of  the  governing  rules. 

It  is  doubtful  if  the  entire  range  of  testamentary  law  offers  more  pitfalls  to 
the  student  or  more  baffling  propositions  to  the  practitioner,  than  are  found  in 
those  subjects  connected  with  estates  in  expectancy;  and  the  case  under  review 
may  be  regarded  as  a fitting  endorsement  of  this  statement,  as  it  shows  some  of 
the  embarrassments  that  frequently  arise  iu  the  creation  of  these  estates.  Mr. 
Fearne,  whose  powers  of  reasoning  were  of  the  acutest,  and  whose  opportuni- 
ties for  observation,  of  the  widest  bears  emphatic  testimony  to  the  truth  of  this 
remark  in  every  page  of  his  great  work  on  Remainders. 

(a)  The  term  contingent  remainder  defined.— A contingent  remainder 
is  an  estate  in  remainder  which  is  limited  to  bike  effect  either  to  a dubious  and 
uncertain  person,  or  upon  a dubious  and  uncertain  event,  by  which  no  present 
or  particular  interest  passes  to  the  retnalnderman,  so  that  the  particular  estate 
may  chance  to  be  determined  and  the  remainder  never  take  eflect.  (2  Bla. 
Com.  109.) 

A remainder  limited  so  as  to  depend  upou  an  event  or  condition  which  may 
never  happen  or  be  performed,  or  which  may  not  happen  or  be  performed  till 
after  the  determination  of  the  preceding  estate.  (Fearne  Cont.  Rem.  3;  2 
Waslib.  R.  P.  224;  1 Bouvicr  Law  Die.  tit.  " Continokwt.'') 

It  is  an  estate  which  is  not  ready,  from  its  commencement  to  its  end,  to  come 
into  possession  at  any  moment  when  the  prior  estate  may  happen  to  end;  and, 
if  it  is  at  any  time  ready  to  come  into  such  possession,  it  becomes  a vested 
remainder.  The  uncertainty  which  distinguishes  it  is  not  the  uncertainty 
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whether  the  remainderman  will  ever  enjoy  it,  hut  the  uncertainty  whether 
there  will  ever  be  a right  to  such  enjoyment.  If  the  person  to  take  a remainder 
is  in  cmc,  and  ascertained,  and  it  is  to  take  effect,  by  words  of  express  limita- 
tion, on  the  determination  of  the  preceding  particular  estate,  it  will  be  vested. 
(Scofield  v.  Olcott,  120  111.  362.) 

(b)  Must  be  dependent  upon  a future  event— To  be  contingent,  the  re- 
mainder i3  to  be  dependent  upon  or  await  an  occurrence  precedent  to  its  vesting. 
In  Railsback  v.  Lovejoy  (116  111.  442;  6 X.  E.  504),  it  was  held  that  a power  of 
sale  during  the  existence  of  a life  estate  had  nothing  whatever  to  do  with  the 
vesting  of  the  remainder,  but  that  the  estate  vested  subject  to  the  power.  In 
Ducker  v.  Burnham  (146  111.  9;  34  N.  E.  558),  it  was  said  (page  18,  148  111., 
and  page  559,  34  N.  E.):  "Although  a will  creates  a life  estate,  with  power  to 
sell  and  convey  the  fee,  it  may  at  the  same  time  limit  a remainder  after  the 
termination  of  the  life  estate.  Whether  such  remainder  is  vested  or  contingent 
is  not  affected  by  the  power  of  sale  conferred  by  the  will,  either  on  the  life 
tenant,  or  on  the  executor.  If  the  power  is  so  exercised  as  to  dispose  of  all  the 
estate,  nothing  may  be  left  to  go  to  the  remainderman.  But  the  remainder  is 
not  made  contingent  because  it  is  uncertain  whether  the  power  will  be  exer- 
cised. The  remainder  may  vest  subject  to  the  power.  There  is  a distinction 
between  a power  and  a right  of  property.  A power  of  disposition  does  not 
imply  ownership,  but  is  a mere  authority  conferred  by  the  will.” 

Where  a contingency  is  limited  to  depend  upon  an  estate  in  freehold,  which 
is  capable  of  supporting  a remainder,  it  shall  never  be  construed  to  be  an  ex- 
ecutory devise,  but  a contingent  remainder  only.  It  is  the  uncertainty  of  the 
right  of  enjoyment  which  renders  a remainder  contingent,  not  the  uncertainty 
of  the  actual  enjoyment. 

(c)  r ncertainty  is  the  element  that  makes  a remainder  contingent  — 
The  uncertainty  which  makes  a remainder  contingent  is  uncertainty  as  to  who 
will  take  at  any  given  time  if  the  precedent  estate  should  then  terminate.  If 
there  are  persons  in  being  who  would  be  entitled  to  take  if  the  precedent  estate 
should  presently  determine,  their  interest  is  a vested  future  estate  under  the 
Revised  Statutes,  notwithstanding  that  it  may  be  liable  to  be  defeated,  e.  g. , by 
the  death  of  such  a person  before  the  precedent  estate  actually  determines. 

Under  a deed  of  lands  to  A for  life,  and  after  his  death,  then  to  his  heirs 
and  assigns  forever,  the  children  of  A during  his  life  have  a vested  future 
estate  in  remainder,  which  is  not  contingent  by  the  fact  that  it  is  liable  to  be 
defeated  or  modified  by  death  of  any  of  them,  or  the  birth  of  other  children 
during  his  life. 

“In  determining  whether  a remainder  is  vested  or  contingent,  it  is  to  be  con- 
sidered that  it  was  one  of  the  pbjects  of  all  our  statutes 'relating  to  the  subject 
to  introduce  simplicity  in  these  rules,  and  to  favor  the  vestipg  of  estates  and 
the  alienability  thereof.  And  if  there  is  a person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  lands  upon  the  ceasing  of  the  precedent 
estate,  then  that  remainder  is  vested  within  the  terms  of  the  statute.  It  is  not 
* a person  who  now  has  a present  fixed  right  of  future  possession  or  enjoyment,' 
but  a person  who  would  have  an  immediate  right  if  the  precedent  estate  were 
now  to  cease.” 
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(d)  Contingent  remainders  designated  also  as  "executory  remain- 
ders."—The  presence  of  some  element  of  uncertainty  as  to  the  ultimate  vest- 
ing of  an  estate  is  what  brands  the  interest  as  "contingent."  It  is  where  the 
intermediate  estate  may  chance  to  determine  and  the  remainder  never  take 
effect,  that  imparts  the  necessary  conditional  quality  which  goes  to  the  making 
of  a contingent  estate.  The  present  capacity  of  taking  effect  in  possession,  if 
the  possession  were  to  become  vacant,  distinguishes  a “ vested  ” from  a " con- 
tingent” remainder,  and  not  the  certainty  that  the  possession  will  ever  become 
vacant  while  the  remainder  continues.  Recurring  to  the  illustration  from 
Williams : If  A hod  limited  the  land  after  B's  estate  to  the  heir  of  C,  a living 
person,  the  remainder  would  not  be  ready  to  come  into  possession  at  once,  be- 
cause. until  C dies,  there  is  no  one  to  take  the  remainder;  for  nemo  ett  hare * 
rirentia,  and  during  C‘s  life  there  is  no  such  person  as  his  heir.  So,  if  land  is 
limited  to  B for  life,  and  after  bis  death,  if  C should  then  be  living,  to  D,  D's 
remainder  is  not  vested,  because  its  coming  into  possession  depends  not  merely 
on  the  termination  of  B's  estate,  but  on  its  determination  during  C’s  life; 
hence  such  a remainder  is  termed  a contingent  remainder,  being  a remainder 
limited  so  as  to  depend  on  an  event  or  condition  which  may  never  happen  or 
be  performed,  or  which  may  not  happen  or  be  performed  till  after  the  determi- 
nation of  the  preceding  estate.  When  the  uncertainty  is  removed,  the  remain- 
der becomes  vested.  The  possibility  that  a remainder  may  never  come  into 
possession  at  all  does  not.  of  itself,  make  the  remainder  contingent.  Thus,  if 
land  be  granted  to  A for  life,  remainder  to  B for  life,  B's  remainder  is  vested, 
although  ho  may  die  before  A and  consequently  never  come  into  possession. 

(c)  Distinction  between  an  executory  devise  and  a remainder.— The 
difficulty  in  determining  whether  a contingent  devise  is  an  executory  devise  or 
a contingent  remainder  usually  arises  where  there  is  a plain  devise  in  fee  in 
one  clause,  and,  afterwards,  a gift  over  upon  the  contingency  of  the  first 
devisee  dying  without  issue.  If  the  implication  from  such  description  of  the 
contingency  taken  together  is,  that  in  the  event  described  it  was  the  intention 
and  expectation  of  the  testator  that  the  issue  should  take  in  succession,  then 
the  fee  first  created  is  reduced  to  an  estate  tail,  the  tenant  in  tail  may  suffer  a 
recovery  and  bar  all  remainders,  and  the  gift  over  cannot  take  effect  as  an  ex- 
ecutory devise,  both  because  it  may  take  effect  as  a contingent  remainder,  and 
because  it  might  not  vest  within  the  time  limited  for  the  vesting  of  the  estate 
under  an  executory  devise.  But,  if  properly  described,  the  event  of  a per- 
son's dying,  without  leaving  issue  surviving  or  not,  Is  a contingency  upon 
which  an  executory  devise  may  be  limited  over,  as  well  as  the  happening  of 
any  other  event.  And  there  may  be  very  good  reasons  why  a testator  should 
' select  this  event  as  one.  upon  the  happening  of  which,  or  not.  the  estate  should 
remain  absolute  in  the  first  devisee,  or  go  over  to  some  secondary  object  of  the 
testator's  bounty.  He  may  properly  consider  that  if  the  devisee,  a son  for  in- 
stance. the  first  object  of  his  bounty,  has  children,  who  survive  him.  he  shall 
have  the  estate  absolutely,  to  enable  him  to  provide  for  such  children,  but 
leaving  it  to  his  discretion,  whether  he  will  transmit  the  estate  to  them,  or 
make  any  other  disposition  of  it,  as  he.  such  first  devisee,  may  determine.  But 
if  such  first  devisee  should  leave  no  children  to  be  provided  for,  the  testator 
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might  well  determine  to  adopt  his  own  mode  of  disposing  of  the  estate,  and 
direct  it  in  that  event  to  vest  in  some  other  person.  If  therefore  the  descrip- 
tion of  this  contingency  is  such  as  not  to  raise  auy  implication  tiiat  it  is  the 
intent  of  the  testator  that  the  issue  arc  to  take  the  estate  os  children  and  heirs 
of  the  pareut,  then  the  estate  limited  over  is  a good  executory  devise  and  the 
first  devisee  has  an  estate  in  fee.  (Sec  Fearne  on  Remainders.) 

The  essential  difference  in  the  quality  of  the  estate,  between  a contingent 
remainder  and  an  executory  devise,  is,  that  the  former  may  be  barred  at  the 
pleasure  of  the  tenant  in  tail,  by  a common  recovery,  or,  by  a conveyance  by 
deed;  but  he  who  holds  by  force  of  an  executory  devise,  has  an  estate  above  and 
beyond  the  power  and  control  of  the  first  taker,  who  cannot  alienate  or  change 
it,  or  prevent  “its  taking  effect,  according  to  the  terms  of  the  will,  upon  the 
happening  of  the  contingency,  upon  which  it  is  limited.  It  does  not  depend 
upon  the  particular  estate,  but  operates  by  way  of  determination  of  the  first 
estate  limited,  and  the  substitution  of  another  in  its  place. 

As  an  executory  devise  was  allowed  only  to  give  effect  to  the  intent  of  a tes- 
tator, when  such  intent  would  otherwise  have  wholly  failed,  as  not  being  con- 
formable to  the  rules  of  the  common  law  in  regard  to  the  transmission  of  real 
property,  it  has  been  adopted  as  a fixed  and  settled  rule,  that  whenever  a future 
interest  in  lands  is  so  devised  that,  conformably  to  the  rules  of  law,  it  can  take 
effect  as  a remainder,  it  shall  be  construed  to  be  a remainder,  and  not  an 
executory  devise.  (Purcfoy  v.  Rogers,  2 Saund.  388  ) And  in  Doe  v.  Morgan 
(3T.  R.  765),  it  is  said  by  Lord  Kexyon,  that  if  ever  there  existed  a rule  respecting 
executory  devises,  which  has  uniformly  prevailed  without  any  exception  to  the 
contrary,  it  is  that  which  is  laid  down  by  Lord  IIale,  in  Purcfoy  v.  Rogers, 
that  • ' where  a contingency  is  limited  to  depend  on  an  estate  of  freehold,  which 
i8capahleofsupportingaremainder.it  shall  never  be  const  rued  to  be  an  execu- 
tory devise,  but  a contingent  remainder  only,  and  not  otherwise." 

Another  settled  rule  in  regard  to  an  executory  devise,  to  prevent  this  mode  of 
devising  from  being  resorted  to  as  a means  of  creating  a perpetuity,  is,  that  it 
must  vest  within  the  compass  of  a life  or  lives  in  being,  at  the  time  the  deviso 
takes  effect,  that  is,  at  the  death  of  the  testator,  and  twenty-one  years  and  the 
fraction  of  a year  after,  otherwise  such  executory  devise  is  wholly  void. 

And  in  the  application  of  this  rule,  regard  is  had,  not  to  any  event  which  has 
taken  place  after  the  death  of  the  testator,  but  the  question  is,  whether  by 
possibility  the  estate  is  so  limited  upon  a contingency,  that  It  may  remain  more 
than  the  allowed  period,  before  the  contingent  Interest  will  become  vested,  and 
if  it  can,  it  is  not  a good  executory  devise.  (Downing  v.  Wheroin,  19  N.  H.  9; 
Doe  v.  Consarline.  6 Wall.  474;  Miller  v.  Crittenden,  4 la.  252;  Beard  v. 
Rowan,  1 McLean  135;  Pitts  v.  Brown,  Cro.  Jac.  590;  Moore  v.  Howe,  4 Mon. 
199,  Doe  v.  Scarborough,  3 Ad.  and  Ellis  897.) 

(f)  Mr.  Fearne’s  classification— Four  classes  of  contingent  remainders  are 
distinguished  by  Mr.  Fearne:  1.  Where  the  remainder  depends  entirely  on  a 
contingent  determination  of  the  preceding  estate  itself.  2.  Where  the  contin- 
gency, on  which  the  remainder  is  to  take  effect,  is  independent  of  the  determina- 
tion of  the  preceding  estnte.  3.  Where  the  condition  upon  which  the  remain- 
der is  limited  is  certain  In  event,  but  the  determination  of  the  particular  estate 
Vol.  Ill— 41 
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may  happen  before  it.  4.  Where  the  person  to  whom  the  remainder  is  limited 
is  not  yet  ascertained,  or  is  not  yet  in  being.  For  illustrations  of  each  of  these 
classes,  with  the  exceptions  and  limitations,  see  Fearne  Cont.  Rem.  4-9. 

The  distinction  between  contingent  remainders,  of  the  first  class  above  men- 
tioned, and  conditional  or  contingent  limitations,  consists  in  this:  it  is  essential 
to  an  estate  in  remainder  that  it  should  wait  the  regular  expiration  of  the  par- 
ticular estate  and  should  not  take  effect  in  possession  till  that  expiration;  but  a 
conditional  limitation  takes  effect  on  the  happening  of  an  event  during  the  con- 
tinuance of  the  particular  estate.  (See  id.  10,  14.) 

(g)  Modern  legislation  not  farorablo  to  contingent  remainders.  — 
The  tendency  of  all  modern  legislation  is  against  contingent  remainders,  and 
this,  too,  seems  to  be  the  drift  of  judicial  construction.  It  is  said,  to  have  the 
fee  in  a slate  of  abeyance,  a condition  that  often  occurs  in  contingent  remain- 
ders, is  always  odious.  This  legislative  and  judicial  current  can  be  attributed 
to  a variety  of  cuuses.  One  of  the  most  influential  reasons  for  the  drift  is  in- 
herent in  the  subject;  for  while  a remainder,  in  its  original  simplicity,  would 
appear  to  be  easy  and  practical  in  its  application  and  operation,  yet  the  collat- 
eral refinements  and  complex  questions  that  have  grown  out  of  it  from  to  time 
cause  the  inquiry  to  involve  critical  discussions  upon  the  most  abstruse,  subtle 
and  artificial  distinctions  in  the  law.  To  such  an  extent  had  this  excessive  re- 
finement been  carried,  that  Chancellor  Kent  said  “ that  the  English  law  of  real 
property  has,  in  the  lapse  of  ages,  become  encumbered  with  much  technical 
and  abstruse  refinement,  which  destroys  its  simplicity  and  good  sense,  and  ren- 
ders it  almost  impossible  for  ordinary  minds  to  obtain  the  mastery  of  the 
science.”  (4  Kent’s  Com.  212.) 

Lord  Chancellor  Cowpkk  said  “that  It  had  no  foundation  in  natural  reason, 
but  is  raised  and  supported  purely  by  the  artificial  reasoning  of  lawyers." 
(Brown  v.  Barkham,  Fincli  Free,  in  Ch.  462.) 

Let  the  modern  lawyer  undertake  to  read  and  comprehend  the  classification 
of  contingent  remainders  in  the  treatise  of  Fearne,  or  Preston's  observations  on 
the  rule  in  Shelley’s  Case,  until  he  become  Inextricably  tangled  in  “ wild  invo- 
lutions." and  then  the  drift  towards  a less  refined  and  a more  easily  compre- 
hended law  of  real  property  will  be  appreciated.  The  reactionary  feeling 
against  the  web  of  perplexing  refinement  arose  in  the  place  of  its  growth  and 
development,  and  resulted  in  the  Statute  of  7 and  8 Viet.  ch.  76,  in  1844, 
“ for  simplifying  the  assurance  of  property  by  deed.”  By  this  statute  contin- 
gent remainders  are  abolished,  and  it  is  provided  that  every  estate  that  would 
have  taken  effect  as  such  shall  take  effect.  If  in  a will,  as  an  executory  devise, 
and,  if  in  a deed,  as  an  executory  estate  or  limitation  of  the  same  nature  as  an 
executory  devise.  By  the  Act  of  Parliament  of  1845,  ch.  126,  so  much  of  the 
Act  of  7 and  8 Viet.  ch.  76,  as  abolished  contingent  remainders  retrospectively, 
was  repealed,  and  this  latter  act  allowed  "contingent  interests”  to  be  disposed 
of  by  deed,  but  not  to  defeat  or  enlarge  an  estate;  so  that  in  all  conveyances 
either  by  will  or  deed,  made  after  the  Statute  of  7 and  8 Viet.,  contingent  re- 
mainders were  not  created. 

In  this  country  the  legislation  has  not  been  so  radical,  notwithstanding  the 
existence  of  numerous  and  important  reasons  for  it.  The  aversions  of  the  law 
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to  the  inheritance  being  in  abeyance,  the  desire  that  the  alienation  of  estates 
should  be  facilitated,  the  stability  of  the  title,  and  the  benefit  of  creditors  are 
inducements,  in  addition  to  the  complicated  condition  of  the  subject,  to  such 
legislative  action  as  will  render  the  construction  of  a will  or  conveyance  easy 
of  comprehension  to  the  ordinary  mind. 

The  statutes  of  New  York  define  an  "estate  in  remainder  ’’  as  follows: 

“Where  a future  estate  is  dependent  on  a precedent  estate,  it  may  be  termed 
a ' remainder.’  and  may  be  created  and  transferred  by  that  name." 

These  statutes  also  allow  " a future  estate  which  needs  no  particular  estate 
to  support  it;  and,  where  it  is  limited  on  a prior  estate,  it  need  not  rest  imme- 
diately upon  the  determination  of  the  prior  estate.”  Of  course  this  legislation 
practically  destroys  “ remainders,"  properly  so  called.  (See  Hennessy  v.  Pat- 
terson, 85  N.  Y.  91.) 

Under  the  statutes  in  various  states,  if  the  person  who  is  to  take  the  estate  is 
ascertained,  he  has  what  is  called  a “ vested  interest  in  a contingent  remainder," 
which  may  Ire  alienated  by  deed.  When  the  person  is  ascertained  who  is  to 
take  the  remainder  when  it  becomes  vested,  and  he  dies,  it  will  pass  to  his 
heirs  or  may  1»  devised  by  him.  It  might  always  have  been  released  by  him 
to  the  reversioner. 

In  the  case  of  Putnam  v.  Story  (132  Mass.  205),  it  is  held  that  where  there 
was  a remainder  to  heirs,  though  contingent,  It  was  assignable;  it  appearing 
that  there  were  children  living  at  the  time.  An  attempted  conveyance  by  deed 
will  pass  the  estate  by  estoppel  when  it  vests.  (Robertson  v.  Wilson,  88  N.  H. 
48.) 

When,  however,  the  contingency  is  not  in  reference  to  the  person  who  is  to 
take,  but  to  the  event  upon  which  be  is  to  take,  the  remainderman  may  grant 
his  interest,  and  the  grantee  will  take  subject  to  the  contingency.  (Kenyon  v. 
See.  94  N.  Y.  563.) 

In  Drake  v.  Brown  (68  Pa.  223),  Aonew,  J.,  says:  " It  is  immaterial  whether 
his  interest  in  the  property  was  vested  or  contingent,  it  was  liable  for  his 
debts.”  (See,  also,  White  v.  McPheetcrs,  75  Mo.  286.) 

It  may  pass  to  the  assignee  in  insolvency.  (Belcher  v.  Burnett,  126  Mass, 
230.) 

Such  a remainder  descends.  (Chess’s  App.,  87  Pa.  362;  Buck  v.  Lantz,  49  Md. 
439.) 

Iu  New  York,  Michigan,  Minnesota  and  Wisconsin,  expectant  estates  are 
descendible,  devisable,  and  alienable  in  the  same  manner  as  estates  in  posses- 
sion. In  the  states  of  Massachusetts  and  Maine,  when  any  contingent  remain- 
der is  so  limited  to  any  person  that,  in  case  of  his  death,  the  estate  would 
descend  to  his  heirs  in  fee  simple,  such  person  may,  before  the  happening  of 
the  contingency,  sell,  assign  or  devise  the  premises  subject  to  the  contingency. 
Where  lands  are  held  by  one  person  for  life,  and  with  a vested  remainder  in 
tail  to  another,  the  tenant  and  remainderman  may  together  convey  the  same  in 
fee  simple.  In  Alabama  no  estate  in  lands  can  be  created  by  way  of  a con- 
tingent remainder,  but  every  estate  created  by  will  or  deed,  which  might  have 
taken  effect  as  a contingent  remainder  or  executory  devise,  has  the  same  prop- 
erties and  effect  as  the  latter  estate. 
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The  rule  In  the  Shelley  Case,  which  was  a part  of  the  common  law,  has  been 
repealed  or  altered  by  all  the  slates,  except  in  Maryland,  Georgia,  Texas,  Indi- 
ana and  Pennsylvania. 

Judicial  construction  has  been  doing  its  work  in  this  direction,  but  the  line 
on  which  this  warfare  has  been  carried  on  has  been  principally  against  con- 
tingent remainders,  on  the  ground  that  they  violate  the  rule  ngainst  perpetui- 
ties, and  that,  like  executory  devises,  they  must  be  so  limited  ns  to  take  effect, 
if'at  all,  within  a life  or  lives  in  being  and  twenty-one  years  and  a fraction 
after. 

In  Massachusetts  the  courts  have  applied  the  rule  against  perpetuities  to  con- 
tingent remainders,  without  question.  (Lovering  v.  Lovering,  129  Mass.  97; 
Hills  v.  Simonds,  125  id.  536;  Otis  v.  McLellan,  13  Allen  [Mass  ] 3 9.) 

(h)Prof.  Walker's  statement  of  the  governing  rules— Prof.  Walker  sum- 
marizes the  rules  that  govern  contingent  remainders  in  a few  brief  sentences 
which  I reproduce  ; 1.  The  event  upon  which  a contingent  remainder  is  lim- 
ited must  not  be  unUiwful.  Thus,  a remainder  limited  to  a bastard  expected  to 
be  begotten,  or  to  a man  upon  his  murdering  another,  would  be  void  for  unlaw- 
fulness. 2.  The  event  must  be  n common  and  not  a remote  possibility.  Thus, 
it  is  said  that  a remainder  to  a corporation  not  yet  in  existence  or  upon  the  ter- 
mination of  a war  not  yet  commenced,  would  be  void  from  the  beginning,  on 
account  of  the  remoteness  of  the  contingency.  8.  The  event  must  not  be  such 
as  to  defeat  the  particular  estate.  Thus  if  I grant  an  estate  to  you  for  life  with 
remainder  to  another  immediately,  on  his  paying  to  me  a given  sum,  this  re- 
mainder would  be  void  in  its  very  creation,  because  it  would  defeat  the  life-estate. 
4.  If  the  contingent  remainder  be  a freehold,  some  vested  estate  of  freehold 
must  precede  it.  The  reason  is,  thnt  the  freehold  must  pass  out  of  the  grantor 
at  the  time  of  creating  the  remainder:  and,  when  it  passes  out  of  the  grantor,  it 
must  vest  somewhere  else,  since  it  cannot  remain  in  abeyance.  (2  Black.  Com. 
107.)  Now,  it  cannot  pass  in  the  contingent  remainder,  because  that  vests  no- 
where; it  follows  that  it  must  pass  in  some  preceding  estate,  which  may  either  be 
the  particular  estate,  or  a preceding  vested  remainder.  This  rule  is  founded  upon 
the  technical  doctrine  that  livery  of  tcisin  is  necessary  to  create  a freehold. 
(Walker's  Am.  Law  350.) 


Keith  vs.  Guthrie  et  ctl. 

[Supreme  Court  of  Kansas,  March  5,  1898;  69  Kan.  200  ; 62  Pac.  Rep.  435.] 
Probate  court  — Jurisdiction  — Judgment  — Collateral 

ATTACK. 

1.  In  matters  pertaining  to  the  distribution  of  a decedent’s  estate,  the  Probate 
Court  has  exclusive  jurisdiction,  subject  to  appeal  to  the  District  Court. 
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2.  When  one  claiming  to  be  entitled  to  a distributable  portion  of  a decedent's 
estate  applies  to  the  Probate  Court  for  an  order  upon  the  executor  for  pay- 
ment of  the  share  claimed  to  be  due,  and  the  executor  appears  and  resists 
the  making  of  the  order,  but  the  court  grants  the  application  and  orders 
payment,  held,  such  order  is  conclusive  upon  the  executor,  unless  appealed 
from,  and  he  cannot  collaterally  attack  it  by  injunction  proceedings  in  the 
District  Court  to  restrain  the  distributee  from  enforcing  it. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Nemaha  county. 

R M.  Emery,  Judge. 

Application  by  W.  W.  Guthrie  and  another  for  a certain  order 
upon  Lamar  B.  Keith.  The  order  was  granted.  Defendant  brought 
injunction  proceedings  to  restrain  the  enforcing  of  the  order.  The 
temporary  injunction  granted  was  dissolved,  and  he  brings  error. 
Affirmed. 

Wells  <b  Wells  and  Waggener,  Horton  <b  Orr,  for  plaintiff  in 
error. 

S.  K.  Woodworth  and  W.  F.  Guthrie,  for  defendants  in  error. 

Doster,  C.  J. — The  plaintiff  in  error  is  the  executor  of  the  last 
•will  of  Parthenia  J.  Keith,  deceased.  The  estate  in  the  hands  of 
the  executor  consisted  of  money  exclusively.  Of  this  the  husband 
of  the  deceased,  one  Fordyce  M.  Keith,  was  entitled  under  the 
statute  to  one-half.  He  assigned  his  distributive  portion  to  one 
Uri  S.  Keith,  who  in  turn  assigned  it  to  the  defendant  in  error 
W.  W.  Guthrie.  At  the  time  these  assignments  were  made,  the 
assignor,  Fordyce  M.  Keith,  was  indebted  to  the  plaintiff  in  error, 
not,  however,  as  executor,  but  in  his  own  right.  The  defendant 
in  error  W.  W.  Guthrie,  as  assignee  of  Fordyce  M.  Keith,  applied 
to  the  Probate  Court  for  an  order  upon  the  plaintiff  in  error  as 
executor  to  pay  to  him  the  distributive  share  of  said  Keith.  The 
plaintiff  in  error  resisted  the  application,  upon  the  ground  that 
Fordyce  M.  Keith  was  indebted  to  him,  and  that,  under  the  pro- 
visions of  section  100  of  the  Civil  Code,  he  was  entitled  to  set  off 
the  indebtedness  due  him  against  the  distributive  share  of  said 
Keith,  notwithstanding  the  assignment  to  the  defendant  in  error. 
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The  Probate  Court  ruled  otherwise,  and  ordered  payment  made  to 
the  defendant  in  error.  No  appeal  was  taken  from  this  order. 
Instead  of  appealing,  the  plaintiff  in  error  brought  injunction  pro- 
ceedings in  the  District  Court  to  restrain  the  defendant  in  error 
from  enforcing  the  order  of  payment,  and  for  an  order  decreeing 
the  offset  or  compensation  of  the  claims  of  himself  and  Keith.  A 
peremptory  injunction  was  refused,  and  the  temporary  injunction 
granted  at  the  institution  of  the  proceeding  was  dissolved.  The 
plaintiff  in  error  brings  the  case  to  this  court.  It  can  be  shortly 
disposed  of. 

The  Probate  Court  is  a court  of  exclusive  jurisdiction  over  the 
distribution  of  the  estates  of  deceased  persons,  subject  to  appeal  to 
the  District  Court.  Its  orders,  made  in  the  exercise  of  its  juris- 
diction, cannot  be  collaterally  attacked,  and  their  effect  frustrated, 
by  proceedings  in  other  courts.  Even  if  the  District  Court  was  a 
court  of  concurrent  jurisdiction,  the  injunction  proceeding  brought 
by  plaintiff  in  error  would  not  lie,  because  it  is  a general  principle 
that,  where  two  courts  have  equal  jurisdiction  over  a subject- 
matter  of  dispute  and  the  parties  to  it,  the  one  which  first  obtains 
jurisdiction  is  entitled  to  continue  in  its  exercise  to  the  end. 
While  Probate  Courts  are  in  a sense  courts  of  inferior  jurisdiction, 
they  are  not  inferior  in  the  sense  that  the  superior  courts  will 
ignore  their  judgment  and  orders,  and  undertake  their  correction 
otherwise  than  upon  appeal  or  by  other  modes  provided  by  stat- 
ute. (I  Woerner  Adm’n  § 145.)  The  principle  involved  in 
this  case  is  the  same  as  that  which  was  applied  in  Proctor  v.  Dick- 
low  (57  Kan.  119 ; 45  Pac.  86).  In  that  case  it  was  said : “ In  this 
state  Probate  Courts  are  given  complete  jurisdiction  of  all  matters 
connected  with  the  settlement  of  the  estates  of  deceased  persons, 
specific  authority  is  conferred  upon  them  to  settle  the  accounts  of 
administrators  and  to  order  the  distribution  of  estates.  Provision 
is  also  made  for  taking  an  appeal  from  an  order  of  the  court  mak- 
ing distribution  of  an  estate.  The  court  having  jurisdiction  to 
make  distribution  of  the  estate,  it  follows,  as  a necessary  incident 
to  the  jurisdiction,  that  it  can  determine  who  is  entitled  to  the 
funds,  and  all  questions  necessary  to  a proper  distribution  of  the 
estate.  The  jurisdiction  being  ample,  it  must  be  held  that  Joseph 
Dicklow  has  had  his  day  in  court,  and  that  the  adjudication  there 
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made  is  binding  upon  him  as  against  a collateral  attacn."  The 
judgment  of  the  court  below  is  affirmed. 


Heard  et  al.  vs.  Read  et  al. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  2,  1898;  169  Mass. 

216;  50  N.  E.  Rep.  638  ] 

Will — Termination  of  trust  — Equitable  conversion — 
Contingent  interest — Costs. 

A testator  by  will  gave  his  daughter  his  household  furniture,  etc.,  absolutely, 
and  his  dwelling-house  for  life,  and  he  then  gave  the  residue,  including 
the  reversion  of  the  dwelling-house,  to  trustees  to  pay  the  net  income  to 
the  daughter  for  life.  The  will  further  provided:  “ At  and  after  the  de- 
cease of  my  said  daughter,  I give  the  said  trust  premises  to  her  issue, 
equally  to  be  divided  between  and  among  them,  if  more  than  one,  in  fee 
simple,  the  children  of  any  deceased  child  of  my  said  daughter  to  take  the 
parent’s  share  by  representation.  If  my  said  daughter  shall  leave  no  issue 
surviving  her,  the  trust  premises  shall,  at  her  decease,  be  divided  into  two 
equal  parts  or  portions,  one  of  which  parts  shall  go  to  and  be  held  by  the 
said  John  T.  U.  and  his  heirs  in  fee  forever,  and  the  other  part  shall  be 
divided  among  my  heirs  at  law  as  though  I died  intestate.”  The  trustees 
were  given  power  “ to  sell  any  and  all  real  estate,  of  which  the  trust  prem- 
ises shall  be  at' any  time  composed,”  and  reinvest  the  propetty.  At  the 
time  of  the  testator's  decease,  in  1867,  his  wife  was  not  living  and  his 
daughter  was  in  her  forty-third  year.  Her  husband,  who  was  alive  when 
the  will  was  made,  died  before  the  testator.  John  T.  H.,  who  was  the 
only  child  of  the  testator’s  wife  by  a former  husband,  died  in  1880,  leaving 
a wife,  and,  as  his  only  heir  at  law,  a son,  J.  Theodore  II.  He  gave  by 
will  the  residuum  of  his  estate  to  his  wife,  who  died  in  1885,  leaving  as  her 
only  heir  at  law  said  J.  Theodore  H.  Held,  on  the  death  of  the  testator’s 
daughter,  that  J.  Theodore  II.  took  one-half  of  the  trust  property,  and  the 
heirs  of  the  testator,  to  be  determined  as  of  the  time  of  the  death  of  the  tes- 
tator’s (laughter,  the  other  half ; that  one-half  of  the  real  estate  could  be 
conveyed  directly  to  J.  Theodore  II.,  nnd  it  was  to  be  left  for  the  trustees 
to  determine  whether  they  could  safely  pay  one-half  of  the  personal  prop- 
erty to  him,  or  whether  administrators  of  the  estates  of  John  T.  H.  and 
his  wife  should  be  appointed;  that  the  trustees  for  the  half  given  to  the 
daughter  for  life  had  the  power  to  sell  and  convert  into  money  the  person- 
alty. unless  those  interested  consented  to  a division,  if  they  were  more 
than  one,  and  the  fractions  were  such  that  the  different  kinds  of  property 
could  not  specifically  be  divided;  that  as  to  the  realty  the  power  to  sell  was 
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primarily  intended  to  be  used  for  the  purpose  of  investment,  the  only  duty 
of  the  trustees  being  to  settle  their  accounts  and  pay  over  the  principal  di- 
rected in  the  will;  that  whether  authority  could  be  given  to  them  to  sell 
the  real  estate  and  divide  the  proceeds,  if  necessary,  could  not  now  be  de- 
termined, os  there  were  no  suldcient  allegations  in  the  bill  on  which  the 
question  could  be  decided;  and  that  this  was  not  a case  in  which  taxable 
costs  should  be  allowed  against  any  party,  but  if  application  should  be 
made  to  a single  justice  for  allowance  of  costs  as  between  solicitor  and 
client  out  of  the  fund.  It  might  be  considered  by  him  whether  such  costs 
should  be  allowed,  and,  if  so,  whether  they  should  be  charged  upon  the 
whole  fund  or  only  upon  the  half  which  went  to  the  testator's  heirs  at  law. 

Case  reserved  from  Supreme  Judicial  Court,  Suffolk  county. 

Bill  by  J.  Theodore  Heard  and  another,  trustees  under  the  will 
of  John  W.  Trull,  deceased,  against  John  Read  and  others,  for  a 
construction  of  such  will,  and  for  instructions.  Case  reserved  ou 
bill  and  answers  for  consideration  of  the  full  court. 

<S.  Lincoln,  for  plaintiff  Heard. 

G.  F.  Richardson  and  F.  N.  Weir,  for  defendants. 

Fiei.d,  C.  J. — The  question  here  presented  was  left  undecided  . 
in  the  former  consideration  of  this  case.  ( Heard  v.  Read,  169 
Mass.  216:  47  N.  E.  778.)  We  are  of  opinion  that  the  trustees 
took,  either  in  fee  or  for  the  life  of  Mrs.  Eldredge,  the  legal  estate 
in  the  real  property  given  in  trust  by  the  testator.  (Sears  v.  Rus- 
sell, 8 Gray  86.)  The  trust  is : “ To  receive  and  collect  the  income 
and  produce  thereof,  and,  after  deducting  all  needful  and  proper 
costs,  charges  and  expenses,  to  pay  the  residue  of  said  income 
from  time  to  time  into  the  proper  hand,  or  upon  the  written  order 
of  iny  said  daughter,  Mrs.  Elizabeth  Eldredge,  for  her  sole  and 
separate  use,  free  from  the  control  or  inteference  of  any  husband, 
or  liability  for  his  debts  and  engagements.”  During  the  life  of 
M rs.  Eldredge,  the  remainder  after  the  termination  of  her  equita- 
ble life  estate  was  contingent,  whether  that  remainder  be  legal  or 
equitable;  but  on  her  death  the  remainder  vested  one-half  in  John 
T.  Heard  and  the  other  half  in  the  heirs  of  the  testator,  deter- 
mined ns  of  the  time  of  Mrs.  Eldredge’s  death.  Whether  the 
trustees  still  hold  the  legal  estate  in  the  real  property,  or  it  is 
vested  in  John  T.  Heard  and  the  heirs  of  the  testator,  is  a ques- 
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tion  which  we  have  not  found  it  necessary  to  decide.  If  it  was 
the  intention  of  the  testator  that  the  power  to  sell  the  real  estate 
should  remain  in  the  trustees  after  the  death  of  Mrs.  Eldredge,  or 
that  the  trustees,  after  her  death,  should  be  charged  with  the  duty 
of  making  sale  or  partition  of  the  real  estate,  then  we  should  be 
of  opinion  that  the  trustees  took  the  legal  estate  in  fee,  and  that  this 
estate  did  not,  on  her  death,  immediately  vest  in  John  T.  Heard 
and  the  heirs  of  the  testator.  If  such  was  not  the  intention  of  the 
testator,  the  question  whether  the  legal  estate  is  still  in  the  trustees 
is  one  of  more  difficulty.  The  power  given  to  the  trustees  is  “ to 
sell  any  and  all  real  estate  of  which  the  trust  premises  shall  be  at 
any  time  composed,”  and  the  power  given  to  the  trustees  with 
reference  to  investments  is  in  much  the  same  terms,  to  wit,  “ to 
invest,  reinvest,  and  change  any  and  all  property  of  which  the 
trust  premises  shall  be  at  any  time  composed.”  Powers  of  sale  of 
real  property  given  by  will  to  trustees  usually  end  when  the  trust 
ends,  but  if  it  affirmatively  appears  that  it  was  the  intention  of 
the  testator  that  the  trustees  should  have  a power  of  sale  after 
the  trust  in  other  respects  has  terminated,  such  powers  may  be 
exercised  after  the  termination  of  the  trust  The  trust  in  this  case 
cannot  be  held  to  be  a trust  for  the  sale  of  the  trust  property  after 
the  death  of  Mrs.  Eldredge,  as  distinguished  from  a trust  with 
a power  in  the  trustees  to  sell.  We  are  unable  to  find  any  clear 
indication  in  the  will  that  after  the  death  of  Mrs.  Eldredge  the 
testator  intended  that  the  trustees  should  have  power  to  sell  the 
real  property.  It  might  be  argued  with  more  force  that  the 
testator  intended  to  give  the  trustees  power  to  make  partition, 
but  the  existence  of  a power  in  the  trustees  to  make  partition  has 
not  been  contended  for  by  any  of  the  parties  to  the  suit,  and  a 
power  to  make  partition  does  not  authorize  a sale.  (Sugd.  Powers 
[8th  ed.]  856.  See  How  v.  Waldron,  98  Mass.  281 ; Phelps  v. 
Harris,  101  U.  S.  370.)  If  Mrs.  Eldredge  died  leaving  issue  sur- 
viving her,  then  the  testator  gave  the  trust  premises  “ to  her  issue 
to  be  divided  between  and  among  them,”  eta  If  she  died  leaving 
no  issue  surviving  her  then  the  will  provides  that  “ the  trust 
premises  shall,  at  her  decease,  be  divided  into  two  equal  parts  or 
portions,  one  of  which  parts  shall  go  to  and  be  held  by  the  said 
John  T.  Heard  and  his  heirs  in  fee  forever,  and  the  other  part 
Vol.  Ill— 42 
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shall  be  divided  among  my  heirs  at  law,  as  though  I died  in- 
testate” This  language  does  not  indicate  that  the  testator  in- 
tended that  the  real  estate,  after  Mra  Eldredge's  death,  should  be 
converted  into  money  by  the  trustees,  and  the  money  paid  to  the 
persons  entitled  to  it.  It  rather  indicates  that  the  trust  premises, 
so  far  as  they  consisted  of  real  estate,  should  specifically  go  in  fee 
simple  either  to  the  issue  of  Mrs.  Eldredge  or  to  John  T.  Heard 
and  the  testator’s  heirs  at  law,  to  be  divided  as  directed  by  the  will 
We  are  of  opinion  that  the  power  to  sell  real  estate  was  given 
for  the  purpose  of  changing  investments  of  the  trust  property,  and 
of  performing  the  duties  of  the  trust,  and  that  when  the  trust 
terminated  by  the  death  of  Mrs.  Eldredge,  this  {tower  ceased  to 
exist,  and  that  the  trustees  have  now  no  power  under  the  will  to 
sell  the  real  estate  for  the  purpose  of  dividing  the  proceeds.  It  is 
not  contended  that,  if  the  will  does  not  give  the  power  to  the 
trustees,  the  court  can  give  it  on  the  facts  appearing  in  the  case. 
(In  re  Tweddie,  27  Ch.  Div.  315;  In  re  Cottons  Trustees , 19  id. 
624 ; Peters  v.  Railway  Co.,  18  id.  429 ; Wolley  v.  Jenkins,  23 
Beav.  53;  Lewin  Trusts  [9th  Eng.  ed.]  681,  682;  Allen  v.  Dean , 
148  Mass.  594 ; 20  N.  E.  314.)  Whether  the  persons  interested 
have  a remedy  in  the  Probate  Court  under  Stat.  1898,  ch.  65, 
we  have  not  considered.  Decree  accordingly. 


Medlock  et  al.  vs.  Merritt. 

[Supreme  Court  of  Georgia,  March  11,  1898;  102  Ga.  212;  29  S.  E.  Rep.  185.] 

Marriage — Validity — Wills— Probate— Rights  of  heirs — 
Action  for  land — Pleading  — Judgment. 

1.  The  next  of  kin  of  a deceased  woman,  claiming  to  be  her  heirs  at  law  upon 

the  theory  that  she  died  unmarried,  may,  whenever  in  a legal  proceeding 
it  becomes  essential  to  the  assertion  of  their  rights,  attack  os  void  an  al- 
leged marriage  between  the  deceased  and  another,  on  the  ground  that  at 
the  time  the  marriage  ceremony  was  performed  she  was  of  unsound  mind, 
and  mentally  incapable  of  contracting  marriage. 

2.  A judgment  admitting  a paper  to  probate  in  solemn  form  as  a will  is  not 

binding  upon  heirs  at  law  who  had  no  notice  of  the  application  for  such 
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probate,  and  when,  in  defense  to  an  action  for  land  brought  by  such  heirs, 
the  alleged  will  is  set  up  for  the  purpose  of  showing  title  thereunder  in 
the  defendant  as  a devisee,  the  plaintiffs  may,  without  having  previously 
set  aside  the  judgment  of  probate  in  the  court  of  ordinary,  show  that  the 
same,  because  of  a want  of  such  notice,  docs  not  affect  their  rights  in  the 
premises. 

8.  It  was  the  right  of  the  plaintiffs  to  show  by  competent  evidence  that  the  al- 
leged marriage  was  void,  and  that  the  alleged  will  was  not  binding  upon 
them,  on  the  ground  and  for  the  reason  above  stated,  without  amending 
their  petition  and  specifically  setting  forth  their  contentions  as  to  these 
matters. 

4.  An  heir  at  law  who  is  also  a legatee  under  a will,  and  who  receives  and  re- 

ceipts for  his  legacy,  cannot  call  in  question  the  validity  of  the  will  or  its 
probate;  and  the  same  is  true  of  an  heir  at  law  who,  by  his  own  deed,  duly 
executed  upon  a sufficient  consideration,  recognizes  the  existence  and  va- 
lidity of  the  will 

5.  This  being  a joint  action  for  land  brought  by  several  plaintiffs,  and  the  evi- 

dence showing  conclusively  that  at  least  two  of  them  were  not  entitled  to 
recover,  a verdict  for  the  defendant  was  the  inevitable  legal  result  of  the 
trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  county. 

J.  H.  Lumpkin,  Judge. 

Action  by  Robert  Medlock  and  others  against  P.  W.  Merritt 
Verdict  directed  for  defendant,  new  trial  denied,  and  plaintiffs 
bring  error.  Affirmed. 

W.  TP.  Braswell,  Goodwin  & Westmoreland,  and  IP.  II.  Hulsey, 
for  plaintiffs  in  error. 

Candler  & Thomson,  for  defendant  in  error. 

Lumpkin,  P.  J.  — On  May  2,  1884,  a marriage  ceremony  was 
solemnized  between  P.  W.  Merritt  and  Caroline  Medlock.  Thev 
lived  together  as  man  and  wife  until  April  8,  1890,  when  she  died 
childless.  She  left  a paper  purporting  to  be  her  last  will  and  tes- 
tament, and  therein  nominated  John  O.  Medlock  as  executor,  lie 
propounded  the  paper  for  probate  in  solemn  form,  and,  upon  the 
assumption  that  P.  W.  Merritt,  as  the  husband  of  the  testatrix, 
was  her  sole  heir  at  law,  gave  notice  to  him  alone  of  the  proceed- 
ing. A judgment  wits  rendered  in  the  court  of  ordinary  admitting 
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the  paper  to  probate  as  prayed.  After  giving  certain  pecuniary 
and  other  specific  legacies  to  different  persons,  the  testatrix  left 
i the  residue  of  her  estate  to  P.  W.  Merritt  Among  the  assets  of 
this  estate  was  a tract  of  land  containing  ten  acres,  more  or  less, 
of  which  Merritt,  with  the  assent  of  the  executor,  took  possession, 
it  being  arranged  between  these  two  that  Merritt  would  supply  the 
executor  with  the  necessary  funds  for  paying  off  the  pecuniary 
legaciea  In  this  manner  Merritt  obtained  and  held  possession  of 
the  land.  Subsequently  certain  persons,  including  W.  P.  Medlock 
and  Robert  Medlock,  claiming  to  be  heirs  of  the  deceased, 
Caroline,  brought  against  Merritt  a joint  action  for  this  land.  The 
theory  of  the  plaintiffs  was  that  the  alleged  marriage  between  P. 
W.  Merritt  and  Caroline  Medlock  was  null  and  void,  because,  at 
the  time  of  the  solemnization  of  the  same,  she  was  of  unsound 
mind,  and  therefore  incapable  of  contracting  a valid  marriage.  It 
may  here  be  stated  if  P.  W.  Merritt  was  not,  as  the  lawful  hus- 
band of  the  said  Caroline,  her  only  heir,  the  plaintiffs  were  her 
heirs.  They  further  contended  that  the  alleged  will  was  void  for 
want  of  sufficient  mental  capacity  on  the  part  of  the  said  Caroline 
to  execute  a will,  and  that  in  no  event  could  the  probate  of  this 
paper  be  regarded  as  binding  upon  them,  for  the  reason  that  they 
had  not,  as  heirs  at  law  of  the  deceased,  been  served  with  any  no- 
tice of  the  application  for  probate.  Merritt's  defense  was  based  on 
the  grounds : (1)  That  his  marriage  to  Caroline  Medlock  was  valid 
and  lawful ; (2)  that  consequently  he  was  her  sole  heir  at  law,  and 
the  only  person  entitled  to  notice  of  the  application  for  probate; 
that  (3)  the  judgment  of  probate  wa3  conclusive  ; and  (4)  that  he 
was  entitled  to  the  land  as  the  residuary  devisee  of  the  testatrix, 
he  having  supplied  the  executor  with  a sufficient  amount  of  money 
with  which  to  satisfy  and  pay  off  the  special  legacies  under  the 
will.  It  was  shown  at  the  trial  that  W.  P.  Medlock,  one  of  the 
plaintiffs,  had  received  from  the  executor  the  money  legacy  be- 
queathed to  him,  and  had  given  his  receipt  for  the  same.  The 
following  facts  also  appeared:  Certain  money  which  had  been  be- 
queathed to  Caroline  Medlock  by  her  father,  John  W.  Medlock, 
was  invested  in  the  land  now  in  dispute,  and  the  same  was  con- 
veyed to  Robert  Medlock,  another  of  the  present  plaintiffs,  as  her 
trustee.  After  the  paper  purporting  to  be  her  will  had  been  pro- 
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bated,  as  above  stated,  Robert  Medlock  executed  a deed  reciting 
that  lie  was  only  “ a naked  trustee  ” for  the  said  Caroline,  and  con- 
veying the  property  now  in  dispute  to  P.  W.  Merritt  This  deed, 
in  substance,  further  recited  that  the  will  of  Caroline  Merritt  had 
been  duly  admitted  to  probate  in  the  court  of  ordinary ; that  she 
had  devised  to  Merritt  the  residue  of  her  estate  after  the  payment 
of  certain  legacies ; that  Merritt  had  furnished  the  executor  the 
money  wherewith  to  pay  the  same ; that  Merritt  was  therefore 
entitled  to  the  property  described  in  the  deed;  and  that  accord- 
ingly the  same  was  thereby  conveyed  to  him  in  consideration  of 
the  premises  aforesaid.  After  the  evidence  had  been  closed  on  both 
sides,  the  judge  directed  a verdict  for  the  defendant,  and  the  plain- 
tiffs made  a motion  for  a new  trial,  to  the  overruling  of  which 
they  excepted.  The  following  legal  questions  are  presented  for 
review  by  this  court : 

1.  Did  the  plaintiffs,  in  endeavoring  to  establish  their  claim  that 
they  were  heirs  at  law  of  the  deceased,  Caroline,  have  a right  to 
show  that  the  alleged  marriage  between  herself  and  Merritt  was 
void,  on  the  ground  that,  at  the  time  the  marriage  ceremony  was 
performed,  she  was  insane,  and  therefore  mentally  incompetent  to 
contract  marriage  ? In  other  words,  could  they  show  that  this 
alleged  marriage  was  a nullity  ; that,  consequently,  Merritt  was 
not  the  lawful  husband  of  the  deceased  ; and  that,  therefore,  they, 
as  her  next  of  kin,  were,  in  the  absence  of  a will,  entitled  to  in- 
herit her  estate?  The  court,  by  its  ruling  in  rejecting  an  amend- 
ment offered  to  the  plaintiffs'  deelaratiou  in  effect  cut  the  plain- 
tiffs off  from  making  any  attack  upon  the  validity  of  the  al- 
leged marriage.  This  we  think  was  erroneous.  In  Bell  v.  Ben- 
nett (73  Ga.  784),  this  court,  after  laying  down  the  unques- 
tionable rule  that  it  is  essential  to  the  validity  of  a marriage 
that  the  parties  should  be  of  sound  mind,  and  that  marriages 
of  persons  unable  to  contract  are  void,  distinctly  held  that, 
where  “a  claim  or  defense  depends  upon  this  question  whether  a 
person  was  of  sound  or  unsound  mind  at  the  time  of  the  marriage, 
it  is  not  necessary  that  there  should  have  been  a decree  of  nullifi- 
cation or  divorce  in  the  lifetime  of  such  person.”  That  was  a case 
in  which  an  application  for  a year's  support  was  contested  upon 
the  ground  that  the  applicant  had  never  been  the  wife  of  the  man 
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out  of  whose  estate  the  year’s  support  was  sought,  for  the  reason 
that  he  was  insane  and  iucapable  of  contracting  marriage  at  the 
time  the  ceremony  between  himself  and  the  applicant  was  per- 
formed ; and  this  court  held  that  the  administrator  of  the  deceased 
had  the  right,  in  this  proceeding,  to  collate  rails'  attack  the  validity 
of  the  alleged  marriage.  The  ruling  thus  made  is  supported  by  a 
decision  of  the  Supreme  Court  of  Kentucky  in  the  case  of  Jenkins 
v.  Jenkins'  Heirs  (2  Dana  103),  and  also  by  a decision  of  the  Su- 
premo Court  of  Kansas  in  the  case  of  Powell  v.  Powell  (18  Kan. 
371).  The  rule  established  by  these  cases  is  applicable  here  ; and 
it  was  therefore  the  right  of  the  plaintiffs,  both  by  pleading  and 
evidence,  to  attack  as  void,  on  the  ground  stated,  the  alleged  mar- 
riage between  Caroline  Medlock  and  P.  W.  Merritt 

2.  The  trial  judge,  in  rejecting  the  amendment  to  the  plaintiffs’ 
petition,  also  in  effect  ruled  that  they  were  not  entitled,  on  the 
trial  of  the  present  case,  to  show  that  the  judgment  of  the  court  of 
ordinary,  admitting  to  probate  in  solemn  form  the  alleged  will  of 
the  deceased,  Caroline,  was  void  as  to  them  because  no  notice  had 
been  given  them  of  the  application  for  such  probate,  but  that  it 
was  incumbent  upon  the  plaintiffs  to  make  a direct  attack  upon 
this  judgment  in  the  court  of  ordinary,  and  set  it  aside  there,  be- 
fore they  could  be  permitted  to  question  its  validity  elsewhere. 
This  judgment  of  probate  was  binding  and  conclusive  upon  all 
persons  who  were  parties  in  the  court  of  ordinary.  It  was  not, 
however,  binding  upon  any  person  who  was  not  before  that  court 
Our  Code  makes  a distinction  between  probate  in  common  form 
and  probate  in  solemn  form  with  respect  to  the  question  of  con- 
clusiveness. Probate  in  common  form  becomes  conclusive  upon 
all  the  parties  at  interest  after  tho  expiration  of  seven  years  from 
the  time  of  the  probate,  except  minor  heirs.  (Civ.  Code  § 3283.) 
But  probate  in  solemn  form  is  conclusive  only  upon  the  parties 
notified  and  legatees  who  are  represented  in  the  executor.  (Id.  § 
3282.)  It  was  not,  therefore,  essential  for  the  plaintiffs  in  the 
present  case  to  formally  set  aside  the  judgment  of  probate  set  up 
against  them  as  a defense  to  their  action  for  the  land.  All  they 
had  to  do  was  to  show  the  fact  that  they  had  never  been  served 
with  notice,  and  this  was  enough  to  render  that  judgment  of  no 
validity,  so  far  as  they  were  concerned. 
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3.  The  plaintiffs,  in  our  opinion,  had  a right  to  attack  the  mar- 
riage, and  also  show  that  neither  the  alleged  will  nor  the  probate 
thereof  was  binding  upon  them,  on  the  ground,  and  for  the  reason, 
above  stated,  without  amending  their  petition  and  specifically 
setting  forth  their  contentions  as  to  these  matters.  They  brought 
an  action  for  the  land  in  dispute,  and  in  their  petition  alleged  facts 
showing  a prima  facte  right  to  recover.  The  marriage  and  the 
will  were  set  up  as  matters  of  defense,  and  it  was  therefore  their 
right  to  attack  the  same  without  further  pleading.  It  is  manifest, 
however,  that  the  trial  judge  was  of  the  opinion  that  they  could 
neither  by  pleading  nor  by  proof  remove  from  their  path  to  a 
recovery  the  defenses  relied  on  by  Merritt.  This  view  of  the  matter 
was,  in  our  judgment,  erroneous,  and  we  would  therefore  order  a 
new  trial  but  for  a reason  which  will  now  be  stated. 

4.  This,  as  will  have  been  seen,  was  a joint  action  for  land  by 
several  plaintiffs.  There  was  no  prayer  in  behalf  of  any  one  or 
more  of  them  for  a several  recovery  of  any  fractional  or  undivided 
interest  in  the  property.  It  is  too  well  settled  to  require  discussion 
or  the  citation  of  authority  that  a joint  action  by  several  plaintiffs 
cannot  be  sustained  except  by  proof  showing  a joint  right  of  re- 
covery in  all  of  the  plaintiffs.  It  appeara  conclusively  that  at  least 
two  of  the  present  plaintiffs  were  not  entitled  to  a recovery.  W. 
P.  Medlock  received  and  receipted  for  his  legacy  under  the  will 
and  is  therefore  estopped  from  denying  the  validity  of  that  instru- 
ment So  Merritt’s  title  under  the  will  is  a complete  bar  to  any 
recovery  by  this  plaintiff.  Robert  Medlock,  by  his  solemn  deed, 
recognized  the  validity  of  the  will.  One  of  the  considerations  upon 
which  this  deed  was  based  was  the  fact  that  Merritt  had  agreed  to 
advance  money  for  the  payment  of  the  pecuniary  legacies  provided 
for  in  this  will.  It  appeared  beyond  question  that  Merritt  did  ad- 
vance the  money  with  which  the  legacy  to  W.  P.  Medlock  was 
paid  off.  Under  this  state  of  facts,  it  is  plainly  manifest  that 
Robert  Medlock  is  estopped  from  repudiating  his  own  deed,  and 
he,  therefore,  is  also  bound  by  the  judgment  admitting  the  will  to 
probate  in  solemn  form.  It  follows  that  the  court  was  right  in 
directing  a verdict  for  the  defendant,  for  the  simple  reason  that  the 
plaintiffs  failed  to  prove  their  case  as  laid.  Whether  they,  or  any 
of  them,  may  hereafter  maintain  separate  actions  for  the  recovery 
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of  what  they  may  allege  to  be  their  respective  interests  in  the  prop- 
erty, is  a question  not  now  for  decision. 

Judgment  affirmed.  All  the  justices  concurring. 

Little,  J.,  dissenting  as  to  the  propositions  of  the  second  and 
third  divisions  of  the  decision. 


In  re  Fleming's  Estate. 

[Supreme  Court  of  Pennsylvania,  January  3,  1898;  184  Pa.  St.  88;  89  Atl. 

Rep.  27.] 

Intent  of  testator  — Discrimination  between  children  — 

Interest. 

1.  The  question  whether  the  beneficiary  under  a will  who  la  charged  with  the 
continuance  of  the  testator’s  business  should  be  required  to  pay  interest  on 
a mortgage  he  was  obliged  to  satisfy  depends  largely  upon  the  intention  of 
the  testator. 

3.  A testator,  who  had  been  engaged  in  the  drug  business  in  copartnership 
with  his  son,  gave  to  him,  by  will,  the  privilege  of  purchasing  his  interest 
in  the  business  at  a discount  of  twenty  per  cent,  from  its  appraised  valua- 
tion. The  balance  of  his  property  was  distributed  equally  among  his  re- 
maining childreu.  Held,  reversing  the  court  below,  that  testator  intended 
to  discriminate  in  favor  of  the  son  who  had  been  his  business  partner. 

3.  The  testator  further  provided  for  a term  of  five  years  iu  which  the  son 
might  pay  for  the  copartnership  interest,  and  if,  at  the  expiration  of  the  five 
years,  he  had  failed  in  part  to  pay  for  the  same,  the  sum  remaining,  due 
and  unpaid,  should  be  deducted  from  his  share  in  the  property  devised. 
He  also  appointed  him  one  of  his  two  executors.  Held,  that  five  years' 
time  should  be  given  for  the  payment  before  the  same  became  due,  and 
that  no  interest  was  to  be  paid  by  the  son  before  the  expiration  of  that 
time. 

Appeal  from  an  order  of  tlie  Orphans’  Court  entered  at  a term 

held  in  and  for  the  county  of  Allegheny. 

W.  B.  Rodgers  and  Henry  R Eicing,  for  appellant 
William  Yost,  for  appellee. 
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Dean,  J. — Joseph  Fleming,  a dealer  in  drugs  in  Pittsburg,  and 
possessed  of  a considerable  estate,  some  weeks  before  making  his 
will,  on  October  30,  1889,  took  his  son,  this  appellant,  into  part- 
nership in  the  business,  selling  to  him  a fourth  interest,  and  him- 
self reserving  three- fourths.  In  less  than  six  months  thereafter, 
on  May  15,  1890,  the  father  died,  leaving  children,  besides  George 
the  appellant,  four  daughters.  He  appointed  the  son,  George,  and 
Robert  F.  Shannon,  a son-in-law,  executors  of  this  will.  The 
third  item  of  it  is  as  follows:  “I  have  recently  admitted  my  son 
George  S.  Fleming  as  a partner  in  my  business  at  No.  412  Market 
street,  Pittsburg  (wholesale  and  retail  dealer  in  drugs,  etc.). 
Should  he  develop  fairly  good  business  qualities,  and  be  willing 
to  continue  the  business  after  my  death,  I desire  that  he  should 
have  the  privilege  of  doing  so;  and  in  that  event,  and  for  that 
purpose,  I direct  that  a fair  and  just  inventory  and  appraisement 
of  my  interest  in  said  firm  or  business  be  made,  as  provided  in 
our  articles  of  copartnership,  and  that  George  shall  be  permitted 
to  take  and  purchase  the  same  at  a reduction  of  twenty  per  centum 
from  such  valuation  ; and,  further,  if  his  share  of  my  personal  es- 
tate which  I bequeath  to  him  in  this  should  not  be  sufficient  to  pay 
for  said  stock  and  interest,  I direct  that  a reasonable  time  be  given 
him  by  my  executors  to  make  payment  therefor,  such  time  not  to 
exceed  five  years,  however;  and,  if  he  should  then  fail  or  neglect 
to  meet  his  payments,  I direct  that  the  sum  or  sums  so  remaining 
unpaid  shall  be  deducted  from  his  share  of  my  real  estate  herein 
devised  to  him,  and  be  added  to  the  shares  of  his  sisters  in  such 
real  estate.”  By  a codicil  dated  January  29,  1890,  he  modified 
the  bequest  thus:  “ I,  Joseph  Fleming,  the  above-named  testator, 
do  hereby  make  and  declare  the  following  codicil  to  my  above- 
written  will : Upon  further  consideration,  it  appears  to  me  that  the 
good  will  of  the  drug  business  referred  to  in  the  third  item  of  my 
said  will  is  of  so  much  value,  and  my  son's  present  opportunities 
for  making  money  are  so  good,  I ought  not  to  give  him  the  addi- 
tional advantage  of  a twenty  per  cent,  discount  on  the  stock. 
I therefore  hereby  revoke  that  clause  in  said  item  which  allows 
him  to  take  the  said  stock,  etc.,  at  a discount  of  twenty  per  cent 
from  the  valuation  thereof,  and  I now  will  and  direct  that  my  son, 
George,  be  allowed  to  take  said  stock,  etc.,  at  the  valuation  that 
Vol.  HI-43 
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shall  be  placed  thereon  by  the  appraisement  made  as  in  said  third 
item  provided.”  An  appraisement  of  the  father's  interest  in  the 
drug  business  was  made  as  directed,  immediately  after  his  death, 
no  account  being  taken  of  the  good  will.  It  amounted  to  $48,- 
992.05,  and  George  accepted  it  at  that  valuation.  The  reasonable 
time,  not  exceeding  five  years,  which  George  was  by  the  will  to 
have  for  payment,  was  not  otherwise  fixed  by  the  executors.  He, 
however,  made  large  payments  from  time  to  time,  commencing 
soon  after  the  appraisement,  and  up  to  the  filing  of  this  fifth  ac- 
count, October  2,  1896,  the  balance  then  unpaid  of  the  principal 
was  but  $13,145.05.  In  filing  his  account  as  executor,  George 
charged  himself  with  no  interest  on  the  appraisement  of  the  drug 
business.  On  exceptions  filed,  the  court  below  surcharged  him 
with  interest  from  21st  of  June,  1890,  the  day  of  appraisement,  on 
the  balances  remaining  unpaid  of  the  purchase  money.  The  ap- 
pellant admitted  he  was  answerable  for  interest  on  any  balance 
due  at  the  end  of  five  years,  but  contended  that  under  the  will  he 
had  five  years  to  pay  the  principal,  and  during  that  time  no  inter- 
est should  be  computed.  Because  the  court  below  did  not  sustain 
his  contention,  we  have  this  appeal. 

If  the  intent  of  the  testator,  with  regard  to  charging  interest  on 
the  appraisement,  can  be  ascertained  with  reasonable  certainty 
from  the  will,  that  intent  must  control.  If  we  cannot  find  the  in- 
tent from  that  instrument,  then,  to  determine  the  liability,  we 
must  adopt  the  rules  of  law  applied  in  like  or  analogous  cases. 
The  learned  judge  of  the  court  below  was  of  opinion  that  the  will 
clearly  disclosed  a general  intent  to  equalize  his  gifts  among  all 
the  children ; but  that,  if  George  be  exempted  from  payment  of 
interest,  then  he  is  to  that  extent  benefited,  the  other  children  dis- 
criminated against,  and  the  intent  defeated, — that  is,  the  general 
intent  to  equalize  would  fail,  because  a particular  intent  was  as- 
sumed, in  the  absence  of  any  words  in  the  will  warranting  the 
assumption.  If  the  intent  to  equalize  the  whole  estate  be  clear, 
the  conclusion  ought  to  follow,  for  the  intent  to  favor  the  son,  by 
exempting  him  from  payment  of  interest,  it  may  be  conceded,  is 
not  beyond  all  doubt.  But  in  proportion  as  the  evidence  pointing 
to  a particular  intent  to  discriminate  makes  prominent  that  intent, 
that  pointing  to  a general  intent  to  equalize  the  distribution  is  of 
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course  weakened.  As  we  read  this  will,  the  evidence  of  an 
intent  to  favor  the  son  decidedly  outweighs  that  in  favor  of 
an  intent  to  equalize.  The  testator,  in  the  body  of  the  will, 
positively  expresses  an  intention  to  discriminate  in  favor  of 
George.  On  the  30th  of  October,  1889,  the  date  of  the  will, 
when  the  son  had  been  but  a short  time  his  partner,  he  says: 
“Should  he  develop  fairly  good  business  qualities  and  be  willing 
to  continue  the  business  after  my  death,"  then  a fair  valuation  of 
the  property  is  to  be  made,  and  “ George  shall  be  permitted  to 
take  and  purchase  the  same  at  a reduction  of  twenty  per  cent, 
from  such  valuation."  This  is  an  express  indication  of  favor,  by 
giving  to  George,  for  eighty  cents,  that  which,  at  a “fair  valua- 
tion," is  worth  a dollar.  But  it  is  argued  that  by  the  codicil,  made 
three  months  afterwards,  the  testator  shows  an  abandonment  of 
that  intention.  We  think  not.  It  only  shows  that,  on  reflection, 
he  discovered  that,  inadvertently  perhaps,  by  the  terms  of  the  be- 
quest, there  would  be  a practical  deduction^  of  forty  per  cent,  in- 
stead of  twenty.  He  says:  “Upon  further  consideration,  it 

appears  to  me  that  the  good  will  of  the  drug  business  referred  to 
in  the  third  item  of  my  will  is  of  so  much  value,  and  my  son’s 
present  opportunities  for  making  money  are  so  good,  I ought  not 
to  give  him  the  additional  advantage  of  a twenty  per  cent,  discount 
on  the  stock"  Evidently,  he  supposed  the  good  will  was  not  an 
appraisable  asset  of  his  estate,  or  that  it  passed  to  George  as  sur- 
viving partner  on  dissolution,  by  his  own  death,  of  the  partner- 
ship. On  reflection,  he  realizes  its  value.  He  had  built  up  a large 
business  as  a merchant  He  knew  the  value  of  a good  will,  and 
doubtless  believed  it  would  add  twenty  per  cent  to  the  “fair  and 
just  inventory  and  appraisement  of  the  stock:"  He  therefore  re- 
vokes the  gift  of  twenty  per  cent,  not  with  a view  to  take  that 
much  from  George,  to  make  him  equal  with  his  sisters,  but  that 
George  may  not,  in  effect,  get  forty  instead  of  twenty  per  cent 
Taking  the  word  of  the  will  and  codicil  together,  and  in  view  of 
the  subject  of  the  bequest,  we  think  there  was  an  almost  plainly 
expressed  intent  to  still  discriminate  in  favor  of  the  son  with  refer- 
ence to  the  bequest  of  the  drug  business. 

Starting  with  the  fact,  then,  that  the  father  did  intend  to  favor 
George  in  this  purchase,  what  construction  shall  be  put  upon  the 
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direction  aa  to  the  time  of  payment  and  the  date  from  which  in- 
terest should  be  computed  ? He  says : ‘‘  If  his  share  of  my  per- 
sonal estate,  which  I bequeathed  to  him  in  this,  should  not  be 
sufficient  to  pay  for  said  stock  and  interest,  I direct  that  a reason- 
able time  be  given  him  by  iny  executors  to  make  payment  there- 
for, such  time  not  to  exceed  five  years,  however;  and,  if  lie  should 
then  fail  or  neglect  to  meet  his  payments,  I direct  that  the  sum  or 
sums  so  remaining  unpaid  shall  be  deducted  from  his  share  of  my 
real  estate  herein  devised  to  him,  and  be  added  to  the  shares  of 
his  sisters  in  such  real  estate."  It  is  a settled  rule  that  interest  is 
not  demandable  until  the  money  is  due,  unless  the  instrument 
stipulates  otherwise.  It  is  due  whenever  a liquidated  sum  of 
money  is  unjustly  withheld,  and  interest  is  compensation  to  the 
creditor  for  wrongful  delay  by  the  debtor.  It  is  unnecessary  to 
cite  authorities  for  so  familiar  a rule.  The  testator,  clearly,  did 
not  expect  the  son  to  pay  this  large  sum  out  of  the  profits  of  the 
drug  business,  for  he  expressly  subjects  the  son’s  share  of  the  per- 
sonalty to  the  payment  in  the  first  instance,  and,  if  that  be  not 
sufficient,  then  the  amount  is  to  be  paid  out  of  his  share  of  the 
realty.  The  personalty  barely  sufficed  to  pay  testator's  debts,  a 
contingency  probably  apprehended  by  him,  and  the  amount  re- 
maining unpaid  is  therefore  secured  or  charged  on  the  son’s  share 
of  the  realty.  But  the  intent  is  clear  the  son  should  not  be  em- 
barrassed by  an  immediate  demand  for  the  debt,  as  if  it  were  due,, 
for.  if  the  personalty  be  absorbed  by  his  own  debts,  the  son  can- 
not pay.  In  that  event,  reasonable  time  is  to  be  given,  not  ex- 
ceeding five  yeara  Then,  if  anything  remains  unpaid,  it  is  to  be 
deducted  from  the  son's  snare  of  the  realty.  If  there  had  been 
personalty  exceeding  testator's  debts,  undoubtedly  the  son’s  share 
would,  under  the  express  terms  of  the  will,  have  been  immediately 
applicable  to  the  payment  of  the  appraisement,  and  to  that  extent 
it  would  have  been  from  that  time  due  and  payable  There  was 
no  personalty,  however,  for  the  son,  and  therefore  payment  was  to 
be  made  within  a reasonable  period,  not  exceeding  five  years.  In 
the  mind  of  the  testator  five  years  was  not  an  unreasonable  time 
for  payment,  and  no  compulsory  payment  was  intended  within 
that  period,  if  there  was  no  personalty  out  of  which  to  make  pay- 
ment ; but,  after  the  expiration  of  that  time,  payment  could  be  cora- 
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pelled  out  of  the  son’s  share  of  the  realty.  This  is  not  a contract 
for  purchase,  as  in  the  cases  cited  by  appellee,  where  the  vendee 
goes  into  possession,  and  equity  presumes  interest  is  to  be  paid  on 
the  purchase  money  although  not  so  stipulated,  because  of  the 
benefit  arising  to  the  vendee  from  possession.  It  is  a bequest  by 
a father  to  a son  of  valuable  business,  at  a price  to  be  fixed  by 
disinterested  appraisers,  the  testator  specifying  the  sources  of  pay- 
ment, and  the  time  within  which  payment  is  to  be  made.  A less 
time  could  have  been  determined  on  by  the  legatee  and  the  execu- 
tors. Of  these  last,  the  legatee  was  one  out  of  two.  The  other  could 
not,  of  himself,  have  determined  that  a less  time  than  five  years 
was  reasonable,  for  the  testator  has  said  that  five  years  was  that 
reasonable  time.  He  has  therefore  fixed  the  date  the  money  was 
due  and  payable.  Until  the  expiration  of  that  time,  it  was  not 
wrongfully  withheld,  and  no  interest,  until  then,  was  demandable. 

It  is  argued  that  the  son,  by  payments  within  the  five  years,  gave 
■to  the  will  appellee’s  construction  of  it.  In  view  of  the  surround- 
ings of  the  parties  and  the  condition  of  the  estate,  we  think  this 
has  but  little  significance.  Robert  F.  Shannon,  the  other  execu- 
tor, states  that  he  very  often  demanded  money  from  George  on 
the  bequest ; that  money  was  needed  to  satisfy  a mortgage,  and  for 
other  purposes  directed  by  the  will,  and  George  frequently  made 
payments.  He  admits,  however,  George  always  denied  any  lia- 
bility for  interest  Why  should  not  the  son  and  executor,  jointly 
interested  in  the  estate  with  his  sisters,  do  everything  in  his  power 
to  relieve  the  estate  from  incumbrances,  if  he  was  able  to  aid  it? 
If  he  partly  anticipated  payment  of  his  own  debt  at  some  loss  to 
himself,  it  was  not,  in  view  of  the  circumstances,  such  improbable 
conduct  as  could  be  construed  into  an  admission  of  legal  liability. 
It  is  further  argued  by  appellee  that  the  agreement  by  which  the 
son  accepted  the  business  at  the  appraisement  was  a construction 
of  the  will  against  his  present  contention.  The  agreement,  it  seems 
to  us,  is  evidence  in  his  favor.  By  it  he  agrees  with  Shannon,  the 
other  executor,  that  he  accepts  the  property  at  the  appraisement, 
and  will  pay  for  the  same  “ upon  all  the  terms  and  conditions 
allowed  by  Joseph  Fleming,  deceased,  in  his  will.”  Not  a word 
is  said  about  the  money  being  due  presently,  or  within  a period 
less  than  five  years, — the  word  “ interest"  is  not  mentioned  in  it ; 
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but  there  is  a distinct  recognition  of  that  period  as  a controlling 
one  for  time  of  collection  of  the  partnership  debts,  thus : “ This 

agreement  being  made  on  condition  that  I (George  S.  Fleming) 
am  to  use  all  reasonable  endeavor  to  collect  all  the  outstanding 
bills  and  accounts  receivable  of  said  firm,  and  those  which  I am 
unable  within  five  years  to  collect  1 am  to  be  allowed  a credit  for 
on  final  settlement-”  The  judgment  note  for  $50,000,  payable  one 
day  after  date,  expresses  on  its  face  it  was  merely  collateral  security 
for  the  appraisement,  under  the  terms  of  the  will  of  Joseph  Fleming. 
It  was,  in  fact,  an  additional  security  to  the  amount  of  it,  not  pro- 
vided for  in  the  will,  because  by  means  of  it  a levy  could  have 
been  made  on  any  property  owned  by  him  other  than  his  share  in 
the  real  estate.  He  gave  it  voluntarily,  for  the  will  did  not  exact 
it.  It  is  no  more  an  admission  of  present  liability  than  the  agree- 
ment already  referred  to.  The  testator,  by  long  years  of  inde- 
fatigable toil  and  assiduous  attention,  had  accumulated  wealth,  and 
built  up  a large  and  prosperous  business.  Like  most  aged  men  in 
similar  circumstances,  he  was  doubtless  desirous  of  perpetuating, 
as  far  as  he  could  do  so,  this  business,  and  at  the  same  time  have 
the  family  name  connected  with  it  Hence,  in  addition  to  paternal 
affection  for  his  only  son,  he  sought  to  gr&tify  his  family  pride  by 
such  favorable  provision  in  his  will  as  would  insure  the  son's  con. 
tinued  success.  He,  in  effect,  bequeathed  to  him  the  store  and 
good  will  at  a price  below  their  fair  value.  He  then,  apparently 
to  guard  against  impairment  of  capital,  directed  that  the  son  should 
not  be  compelled  to  pay  within  a period  of  five  years.  He  seeks 
to  protect  the  son’s  possession  of  the  old-established  business  stand 
by  a prohibition  against  high  rent  for  fifteen  years,  and  that  the 
son  should  have  the  first  right  to  become  owner  of  the  building, 
at  a not  excessive  valuation.  We  think,  taking  the  whole  will,  in 
view  of  the  surroundings,  the  testator  intended  to  discriminate  in 
favor  of  his  son  as  to  this  part  of  the  property ; and  while  there 
is.  as  to  all  his  other  property,  an  intent  to  equalize  distribution 
among  his  children,  he  did  not  so  intend  as  to  this  bequest.  We 
are  of  opinion  the  court  erred  in  surcharging  him  with  interest 
before  the  expiration  of  the  five  years,  and  the  surcharge  is  directed 
to  be  stricken  from  the  account,  costs  of  appeal  to  be  paid  by 
appellee. 
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Martin  et  al.  vs.  Fowler. 

[Supreme  Court  of  South  Carolina,  March  17, 1898;  51  8.  C.  499  ; 29  S.  E.  Rep. 

261.] 

Administrators — Competency  of  witnesses  against — Trans- 
actions WITH  DECEDENTS. 

1.  Evidence  should  be  excluded  that  is  in  manifest  contravention  of  a statutory 

enactment  prohibiting  certain  testimony  when  introduced  by  a litigant 
against  the  executor  or  administrator  of  a deceased  person. 

2.  Where  an  exception  to  a ruling  of  the  trial  court  appears  In  the  appellate 

record,  but  there  is  not  a scintilla  of  evidence  in  support  of  it,  the  excep- 
tion should  be  overruled. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a term  held  in  and  for  the  county  of  Spartanburg. 

Hon.  I.  D.  Witherspoon,  Presiding  Judge. 

Action  by  E.  Martin  and  another,  as  administrators  of  the  estate 
of  Othello  Martin,  deceased,  against  James  Fowler.  From  a de- 
cree for  plaintiffs  for  only  a part  of  the  amount  claimed,  they  and 
defendant  appeal.  Affirmed. 

Thomason  & Bomar,  for  plaintiffa 

Carlisle  <t  Hydrick , for  defendant 

Pope,  J. — The  plaintiffs’  action  was  to  foreclose  a mortgage 
executed  by  the  defendant  to  their  intestate  on  the  2d  February, 
1883,  due  October  1st  thereafter,  to  secure  defendant’s  sealed  note 
for  $175.  The  defendant  set  up  a counter  claim  for  usurious  in- 
terest, also  pleaded  payment  in  lifetime  of  intestate,  and  also  that 
payments  thereon  to  intestate  were  not  duly  credited.  Under  an 
order  of  reference,  the  issues  of  law  and  fact  were  heard  and  re- 
ported on  by  L.  R Hill,  Esq.,  as  master  for  Spartanburg.  Ex- 
ceptions were  filed  to  the  master’s  findings  of  fact  and  conclusions 
of  law,  which  came  on  to  be  heard  before  his  honor,  Judge  With- 
erspoon. His  decree  allowed  an  additional  credit  of  $30  to  the 
defendant  and  gave  plaintiffs  a decree  of  $96.80,  with  interest 
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thereon  from  15th  day  of  June,  1896,  which  was  the  date  of  the 
decree,  and  directed  the  mortgaged  land  to  be  sold.  The  defend- 
ant has  excepted  to  said  decree,  and  so  have  the  plaintiffs.  With- 
out stating  the  language  of  the  exceptions,  we  will  consider  them 
as  embodying  these  propositions : 

1.  That,  under  the  testimony,  the  note  should  have  been  held 
paid.  We  cannot  so  view  the  testimony,  for,  according  to  the 
testimony  of  two  of  the  witnesses  for  the  plaintiffs,  the  defendant 
admitted  after  the  death  of  the  intestate  that  he  still  owed  some- 
thing on  the  note.  If  anything  was  due,  this  exception  could  not 
be  sustained.  The  witnesses,  on  the  contrary,  are  exceedingly  un- 
certain as  to  what  note  due  by  defendant  to  the  intestate  was  re- 
ferred to  when  the  intestate  referred  to  a note  as  paid.  The  proofs 
showed  that  there  were  several  notes  and  mortgages  held  by 
plaintiffs’  intestate  against  the  defendant,  and  after  intestate's 
death  at  least  two  notes  secured  by  mortgage  could  not  be  found 
among  the  papers  of  intestate.  No  doubt  he  had  destroyed  the 
note  referred  to  as  paid. 

2.  That  the  testimony  required  that  defendant  should  have 
been  allowed  credits  on  his  note,  $10  alleged  to  have  been  paid  in 
gold,  $5  paid  on  the  road  to  Gaffney,  $10  alleged  to  have  been 
paid  at  the  time  of  a trade  for  a wagon  between  Fowler  and 
Bridges,  $18.09  with  money  got  from  Moore,  $16  with  money  got 
from  Charles  Fowler,  and  money  paid  intestate  by  Bridges  and 
Sarratt.  We  have  examined  this  testimony  with  care.  We  do  not 
remember  ever  to  have  encountered  more  indefiniteness  in  testi- 
mony. No  time  is  fixed  for  any  of  these  alleged  payments  except 
for  the  very  last.  Inasmuch  as  defendant  owed  other  debts  to  the 
intestate  besides  the  note  and  mortgage  now  sued  on,  we  do  not 
see  how  we  can  impute  error  to  the  circuit  judge  and  master  in 
declining  to  allow  these  credits.  We  find  in  the  “case  " that  the 
intestate  placed  two  credits  on  the  note,  to  wit,  one  for  $50,  and 
one  for  $17,  with  the  date  of  each,  both  of  which  were  after  the 
note  matured.  So  far  as  the  Bridges  and  Sarratt  payments  are 
concerned,  the  credit  therefor  was  allowed  by  the  master,  and  ap- 
proved by  the  circuit  judge. 

3.  That  the  $30  ordered  to  be  credited  as  money  paid  by  de- 
fendant to  the  wile  of  intestate,  as  his  agent,  should  be  credited  as 
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of  15th  of  June,  1896,  when  it  is  submitted  an  earlier  credit 
should  have  been  given.  We  think,  under  the  testimony,  the 
proper  date  was  fixed.  It  was  defendant's  misfortune  not  to  be 
able  to  establish  the  true  date. 

4 That,  under  the  testimony,  the  sum  of  $96.80  was  not  cor- 
rect as  the  amount  owed  by  the  defendant  on  15th  June,  1896. 
"We  have  examined  the  testimony  from  beginning  to  end,  and  it 
is  apparent  therefrom  that  full  justice  has  been  done  to  the  de- 
fendant. 

5.  That  there  was  an  error  by  the  circuit  judge  in  ascribing  the 
credit  of  $48,  allowed  by  the  master,  to  the  $16  paid  by  Sarratt ; 
$16  by  Bridges.  The  testimony  showed  that  three  persons  who 
bought  hogs,  each  of  whom  owed  about  $16,  and  which  defendant 
had  included  in  his  note,  paid  their  indebtedness  to  the  intestate 
on  or  about  October  1,  1883,  when  defendant’s  note  matured. 
There  were  no  other  payments  than  these  to  make  up  this  account 
for  which  credit  was  allowed  by  the  master,  and  therefore  the  cir- 
cuit judge  did  not  err  when  he  approved  the  finding  of  the 
master. 

6.  That  thecircuit  judgeerred  when  he  held  that  the  testimony 
of  defendant  when  he  testified  “that  he  saw  the  deceased  on  dif- 
ferent occasions  when  he  (the  defendant)  had  certain  sums  of 
money  in  his  possession,  referred  to  in  the  exceptions,  and  that  he 
(the  defendant)  did  not  have  the  money,  and  had  not  lost  it,  after 
he  left  the  deceased,  intestate,”  was  incompetent,  under  section  400 
of  the  Code ; and  that  he  also  erred  when  he  said  that  the  pur- 
pose of  said  section  of  the  Code  would  be  defeated  and  evaded  by 
the  admission  of  such  testimony,  and  in  not  considering  such  tes- 
timony in  reaching  his  conclusiona  In  the  first  place,  we  might 
dispose  of  this  exception  by  saying  it  looks  very  much  like  harm- 
less error  in  the  circuit  judge  in  refusing  to  consider  such  testi- 
mony. It  was  indefinite  to  such  a degree  that  human  rights 
ought  not  to  be  jeopardized  by  it.  But,  in  the  second  place,  it 
was  objectionable  under  the  Code  (section  400).  It  was  a palpa- 
ble effort  to  evade  and  nullify  the  wholesome  rule  fixed  by  the 
legislature  in  the  adoption  of  this  section.  A halt  should  be 
called,  and  a result  which  could  not  be  legally  obtained  by  direc- 
tion should  be  forbidden  by  such  indirection. 

Vot.  III-44 
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The  seventh  exception  imputes  error  to  circuit  judge  for  not 
having  sustained  the  position  that  the  plaintiffs’  intestate  had 
charged  usurious  interest  We  have  examined  the  “ case,”  and 
not  a scintilla  of  evidence  there  appears  to  support  this  charge. 
It  is  overruled. 

Now  as  to  plaintiffs’  exceptions: 

1.  They  allege  that  the  circuit  judge  erred  in  admitting  the  $30 
credit  in  addition  to  that  allowed  by  the  master.  One  of  the 
plaintiffs  himself  admitted  and  other  persons  proved,  that  Mrs. 
Martin  acted  as  the  agent  of  the  intestate  in  his  lifetime  in  receiv- 
ing money.  It  was  not  denied  that  Mrs.  Martin  received  this 
money.  Therefore  it  was  not  error  on  the  part  of  the  circuit 
judge. 

2.  That,  after  allowing  the  defendant  to  have  credit  for  the  $30 
paid  to  the  wife  of  the  intestate,  it  was  error  to  direct  its  applica- 
tion to  the  note  in  suit,  and  not  to  some  other  notes  held  by  the 
estate  of  intestate  against  the  defendant.  The  note  sued  on  is  the 
only  note  of  force,  in  the  light  of  the  testimony  of  defendant, 
which  was  admitted  without  objection,  that  the  other  note,  to  wit, 
that  assigned  to  intestate  by  R E.  Linder,  was  included  in  the  note 
and  mortgage  sued  on.  So,  therefore,  if  the  defendant  was  to  ob- 
tain any  benefit  from  the  $30  credit,  it  had  to  be  placed  on  the 
note  sued  on.  It  is  true  that  the  plaintiffs’  counsel  very  ingen- 
iously call  our  attention  to  the  fact  that  the  present  note  and 
mortgage  were  executed  on  the  2d  February,  1883,  while  the 
assignment  from  R E.  Linder  of  his  note  and  mortgage  to  the  in- 
testate occurred  on  the  next  day.  It  should  be  recalled,  however, 
that  the  papers  show  that  the  dower  was  not  renounced  until  the 
3d  February,  1883,  which  shows  that  the  transaction  as  to  the 
mortgage  sought  now  to  be  foreclosed  occupied  both  days  — the 
2d  and  3d  of  February,  1883.  It  frequently  happens  in  business 
that  a paper  — note,  for  instance  — which  is  arranged  to  be  taken 
up  by  another  than  the  maker,  for  the  maker’s  accommodation,  is 
dated  afterwards 

These  exceptions  are  untenable.  It  is  the  judgment  of  this  court 
that  the  judgment  of  the  Circuit  Court  be  affirmed. 
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Note. -WHEN  A PARTY  CANNOT  TESTIFY  IN  HIS  OWN  BEHALF. 

(a)  Two  conflicting  rules  of  evidence  considered. 

(b)  The  celebrated  section  " 829  ” of  the  New  York  Code'considered 

(c)  Nature  and  scope  of  the  New  York  enactment. 

(d)  Comments  of  Mr.  Austin  Abbott. 

(e)  Outline  of  various  decisions  of  the  New  York  courts. 

(f)  Statutes  and  decisions  in  Illinois. 

(g)  Typical  legislation  in  Iowa;  the  rule  in  other  states. 

(b)  State  of  the  law  in  Pennsylvania. 

(a)  Two  conflicting  rules  of  evidence  considered.— The  principal  case 
brings  into  prominence  two  hopelessly  irreconcilable  rules  of  evidentiary  law. 
By  one  familiar  rule  we  are  told— in  effect — that  no  person  is  to  be  disqualified 
as  a witness  by  reason  of  his  interest  direct  or  indirect  in  the  event  of  the  litiga- 
tion. No  matter  how  obvious  bis  bias  may  be  or  how  vigorous  the  appeal  is  to 
his  financial  interests  or  to  his  affections,  he  must  be  allowed  to  give  his  testi- 
mony, and  the  jury  are  to  say.  under  all  the  circumstances  of  the  case,  what 
degree  of  credence  they  are  to  attacii  to  his  testimony.  Probably  every  trial 
lawyer  in  the  United  States  will  recognize  the  accuracy  of  the  foregoing  state- 
ment. 

But  in  the  very  face  of  this  all  but  universal  rule  comes  one  equally  sweep- 
ing and  emphatic  which  is  based  upon  the  Code  legislation  of  the  state  of  New 
York,  which  legislation  has  found  its  latest  and  most  authoritative  utterance  in 
section  829  of  the  Code  of  Civil  Procedure.  This  legislation  has  been  exten- 
sively followed  in  sister  states,  and,  the  case  under  review  aptly  illustrates  its 
workings  under  the  Pennsylvania  act  of  May  28,  1887.  Without  expecting  to 
influence  this  controversy  by  the  intrusion  of  any  personal  views,  I cannot  but 
refer,  with  every  sentiment  of  approbation,  to  the  language  of  a New  York  sur- 
rogate that  merits  the  utmost  publicity: 

“ It  is  not  easy  to  discover  any  good  reason  why  courts  should  volunteer  to 
stop  the  mouth  of  a witness,  and  be  * compelled  to  grope  in  the  dark  when 
there  is  testimony  of  intelligent  witnesses  within  their  reach  to  enable  them  to 
ascertain  where  the  truth  lies  on  the  issues  that  they  have  to  decide,  the  dis- 
closure of  which  will  not  be  a stain  upon  the  memory  of  the  dead  man,  which 
is  the  property  of  his  family  and  kindred."’  (t’er  Ransom,  S.,  in  the  Matter 
of  Coop,  N.  Y.  Law  J..  May  13,  1891.) 

(b)  The  celebrated  section  “829”  of  the  New  York  Code  consid- 
ered.— The  adoption  of  the  Code  of  Procedure  by  the  legislature  of  New  York 
operated  upon  the  more  conservative  element  in  the  legal  profession,  like  a 
shock  of  apoplexy.  Many  of  the  most  cherished  opinions  and  prejudices  of 
the  bench  and  bar  were  signally  outraged  by  this  performance,  and  even  in  the 
state  of  Its  adoption,  some  of  its  most  distinguished  jurists  employed  all  the 
resources  of  their  mental  equipment,  and  all  the  technicalities  of  common  law 
procedure  to  throw  doubt  and  discredit  upon  the  great  Code  reform.  (See 
Reubens  v.  Joel,  13  N.  Y.  483,  and  read  the  case  in  connection  with  the  judt 
cial  commentary  of  Comstock.  C.  J.,  in  New  York  Ice  Co.  v.  N.W.  Ins.  Co., 
23  N.  Y.  359.)  Fierce  as  has  been  the  controversy  over  that  celebrated  act 
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and  the  Pendant  Act  of  1877,  it  is  exceedingly  doubtful  if  the  outburst  of  pro 
fessional  disapproval  reached  higher  crest  over  any  other  section  than  that  of 
section  829  of  the  new  or  amended  Code  of  1877.  Tlint  section  was  avowedly 
a mere  reenactment  of  section  899  of  the  preceding  Code,  but  it  was  a 
reenactmeut  with  additions,  and  all  of  the  smoldering  objections  that  nearly 
thirty  years  of  agitation  had  more  or  less  allayed,  broke  out  afresh  with 
seven  fold  intensity.  Indeed,  it  may  !>e  affirmed,  without  fear  of  contradiction, 
that  no  mere  evidentiary  law  has  been  the  theme  of  such  protracted  discussions 
and  resulted  in  such  vacillating  views  as  have  nltended  this  famous  section  829. 
In  Bliss's  Annotated  Code,  the  ucholia  under  this  section  covers  forty-three  pages 
in  double  columu  type,  and  there  are  over  one  hundred  separate  and  distinct 
decisions  in  the  New  York  Court  of  Appeals,  more  or  leas  expository  of  it.  In 
the  inferior  courts  it  has  been  the  theme  of  innumerable  separate  rulings,  and 
when  we  consider  that  it  has  been  sanctioned  and  adopted  by  the  legislatures 
of  many  of  our  Code  states,  and  that,  so  adopted,  it  has  become  the  prolific 
source  of  relaled  decisions  in  those  courts  of  last  resort,  it  can  be  readily  seen 
that  we  arc  entirely  within  conservative  limits  when  we  allege  that  no  mere 
law  of  evidence,  at  least  in  modern  times,  has  been  so  thoroughly  exploited  or 
so  widely  known.  The  full  text  of  this  celebrated  enactment  will  be  found  in 
2 Rice  Ev.  1324. 

Test  of  the  admissibility  of  testimony  under  section  829.  Where  an  action  is 
commenced  against  an  executor,  the  plaintiff  cannot  be  permitted  to  testify  in 
the  matter  of  notes  which  the  decedent  made  in  his  lifetime,  to  the  order  of, 
and  indorsed  by,  such  plaintiff,  and  where  the  transactions  were  had  personally 
between  them.  The  test  of  the  admissibility  of  the  testimony  in  such  a case  is, 
does  it  tend  to  prove  what  the  transaction  was?  (Strong  v.  Dean,  55  Barb.  337. 
See,  also,  8tanley  v.  Whitney,  47  id.  586;  Angevine  v.  Angevine,  48  id.  417; 
Van  Alstyne  v.  Van  Alstyne,  28  N.  Y.  [1  Tiff.]  375;  Kerr  v.  McGuire,  id. 
446;  s.  c.  28  How.  27.) 

(c)  Nature  and  scope  of  the  New  York  enactment. — Statutes  and  Deci- 
sions in  New  York. — In  New  York,  the  statute  provides  that  (Code  Civ.  Proc. 
§ 829)  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a special 
proceeding,  a party  or  person  interested  in  the  event,  or  a person  from,  through, 
or  under  whom  such  a party  or  Interested  person  derives  his  interest  or  title,  by 
assignment  or  otherwise,  shall  not  be  examined  as  a witness,  in  his  own  behalf 
or  interest,  or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator,  or  survivor  of  a deceased  person,  or  the  committee 
of  a lunatic,  or  a person  deriving  his  title  or  Interest  from,  through,  or  under  a 
deceased  person  or  lunatic,  by  assignment  or  otherwise,  concerning  a personal 
transaction  or  communication  between  the  witness  and  the  deceased  person  or 
lunatic,  except  where  the  executor,  administrator,  survivor,  committee,  or  per- 
son so  deriving  title  or  interest,  is  examined  in  his  own  behalf,  or  the  testimony 
of  the  lunatic  or  deceased  person  is  given  in  evidence  concerning  the  same  trans- 
action or  communication.  A person  shall  not  be  deemed  Interested  for  the 
purposes  of  this  section,  by  reason  of  being  a stockholder  or  officer  of  any  bank- 
ing corporation  which  is  a party  to  the  action  or  proceeding,  or  interested  in 
the  event  thereof.  (Cary  v.  White,  59  N.  Y.  336;  Hildebrant  v.  Crawford,  65 


Digitized  by  Google 


MARTIN  ET  AL.  y.  FOWLER.  349 

id.  107;  Pinney  v.  Orth,  88  id.  447;  Miller  v.  Montgomery,  78  id.  282;  Church 
v.  Howard,  79  id.  420;  Potts  v.  Mayer,  86  id.  302;  Pope  v.  Allen,  90  id.  298; 
Koehler  v.  Adler,  91  id.  675;  Lane  v.  Lane,  95  id.  501;  Maverick  v.  Marvel, 
90  id.  656;  Nearpass  v.  Gilman,  104  id.  510;  In  re  Wilson,  103  id.  374;  Loder 
y.  Whelpley,  111  id.  239.) 

(d)  Comments  of  Mr.  Austin  Abbott. — The  most  elaborate  comment  upon 
the  foregoing  section  that  has  been  brought  to  my  attention  is  that  of  Mr. 
Austin  Abbott  in  an  extended  note  appended  to  the  case  of  Brogue  v.  Lord  (3 
Abb.  N.  C.  1).  This  commentary,  which  is  in  the  best  vein  of  Mr.  Abbott's 
discriminating  style,  proceeds  as  follows: 

The  laws  of  the  American  states  generally  recognize  the  sound  policy  of 
restraining  the  admission  of  the  testimony  of  a party  or  interested  witness,  as 
against  the  estate  of  a deceased  person  or  the  interest  of  one  succeeding  to  his 
right.  The  ground  of  the  rule  Is,  that  although  parties  aud  interested  witnesses 
are  made  generally  competent,  an  exception  should  lie  made  where  the  adver- 
sary in  the  controversy  is  deceased.  The  law  admits  all  parties;  but  when  death 
silences  one,  the  law  will  silence  the  other.  The  statutes  for  this  purpose  are 
very  diverse.  Some  reach  the  result  by  forbidding  parties  and  interested  wit- 
nesses from  testifying  where  the  opposite  party  is  an  executor  or  administrator. 
Others  attempt  to  define  the  line  with  more  discrimination.  The  New  York 
statute  in  its  present  form  is  perhaps  the  most  successful  of  these,  and  instend 
of  applying  to  a particular  class  of  actions,  it  is  addressed  directly  to  defining 
the  evidence  which  ought  to  be  excluded  in  whatever  action.  It  confines  the 
prohibition  to  the  actual  interview  with  one  who  can  no  longer  contradict  him. 
To  prevent  evasion,  tiie  statute  applies  not  only  to  parties  on  the  record  and 
parties  having  an  interest  in  the  result,  but  to  assignors  and  others  through 
whom  a party  claims.  To  prevent  unequal  application,  it  does  not  apply  against 
one  side  when  the  other  side  has  gone  into  the  subject  of  the  interview.  These 
are  the  features  of  the  New  York  statute." 

(e)  Outline  of  various  decisions  by  the  New  York  courts.— "The  obvious 
intention  of  the  statute  is  to  preserve  equality  and  prevent  unfair  advantage. 
The  mouth  of  the  survivor  is  closed  because  the  other  party  to  the  transaction 
is  dead,  aud  to  allow  the  living  witness  to  speak,  secure  from  the  contradiction 
or  correction  of  his  adversary,  is  to  give  him  an  advantage  manifestly  unfair 
and  dangerous  to  the  truth.  Such  inequality  and  injustice  docs  not  exist, 
however,  where  the  deceased  party  has  spoken,  and  his  statement  of  a transac- 
tion is  put  in  evidence.  In  that  event,  to  allow  the  dead  man  to  speak  through 
his  declarations  while  living,  and  deny  the  rigid  of  contradiction  or  correction 
to  the  surviving  party,  would  shift  the  unfair  advantage  to  those  representmg 
the  deceased  party,  and  it  wns  to  obviate  such  injustice  that  the  exception  in 
the  statute  was  framed.”  (Potts  v.  Mayer,  80  N.  Y.  302.) 

In  Lane  v.  Lane  (95  N.  Y.  494),  the  evidence  of  the  testator's  wife,  who  was 
a legatee  under  the  will,  was  admitted  to  prove  the  conversations  taking  place 
at  its  preparation  and  execution.  This  court  said:  “ As  to  any  personal  trans- 
action or  communication  with  the  testator,  she  was,  of  course,  incompetent  to 
testify,  under  section  829  of  the  Code;”  and  the  judgment  was  reversed  for 
error  In  the  admission  of  her  evidence.. 
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In  the  same  volume  (page  516),  in  Re  Smith,  a legatee  and  executor  of  the 
will  was  permitted  to  testify  to  the  instructions  of  the  testator  and  the  draft 
and  execution  of  a will  on  September  10,  with  a view  of  showing  that  a subse- 
quent will  executed  on  September  13  was  a transcript  of  the  previous  will,  and 
in  all  respects  the  same,  except  that  the  witness  was  a subscribing  witness  to 
the  first  will,  and  not  of  the  last.  It  was  held  that  such  witness  was  not  com- 
petent to  testify  under  section  829. 

In  Re  Will  of  Wilson  (103  N.  Y.  374,  4 Cent.  Rep.  769).  an  executor  and 
legatee  under  the  will  of  Wilson  was  allowed  to  testify  to  facts  relating  to  the 
preparation  and  execution  of  the  will.  It  was  held  that  the  witness,  having 
previously  executed  a release  of  his  legacy  to  the  executor,  was  thereby  rendered 
competent,  although  otherwise  he  would  have  been  incompetent  under  section 
829. 

In  Loder  v.  Whelpley  (111  N.  Y.  239),  it  was  stated  that  " the  testimony  of 
the  legatee  under  a will,  so  far  as  it  relates  to  communications  with  the  testator, 
or  transactions  with  him,  is  inadmissible  on  proceedings  taken  for  the  admis- 
sion of  the  will  to  probate  under  Code  Civil  Procedure,  section  829.” 

In  Ward  v.  Plato(23  Hun  402),  it  was  held,  viz.:  “ Under  section' 829  of  the 
Code  of  Civil  Procedure  a party  cannot  be  examined  as  a witness  in  his  own 
behalf  against  the  administrator  of  a deceased  person,  as  to  any  personal  transac- 
tion or  communication  bad  by  him  with  the  deceased,  unless  the  administrator 
has  been  examined  in  his  own  behalf  concerning  the  tame  trantaction  or  com- 
munication.” 

In  Martin  v.  Hillen  (142  N.  Y.  144),  in  the  course  of  the  opinion,  it  was  said: 
“ Section  829  recognizes  the  right  of  a party,  suing  as  executor  or  adminis- 
trator, to  testify  in  his  own  behalf  to  a personal  transaction  or  communication 
between  the  witness  and  the  deceased,  if  it  is  otherwise  competent.  In  that 
case,  the  adverse  party  may  also  testify  against  the  executor  or  administrator. 
but  the  testimony,  if  it  invoices  a personal  transaction  or  communication  with  the 
deceased,  must  be  confined  strictly  to  the  same  transaction  or  communication  to 
which  the  executor  or  administrator  has  already  testified  in  his  own  behalf.  It  was 
competent  for  the  defendant,  if  he  could,  to  testify  in  regard  to  the  same  trans- 
action referred  to  by  the  plaintiff  in  her  testimony.  (McLaughlin  v.  Webster, 
141  N.  Y.  76.)  Confining  himself  to  that  transaction,  he  could  testify  to  any 
fact  or  circumstance  that  was  a part  of  or  involved  in  it  that  tended  to  contra- 
dict or  weaken  the  plaintiff's  version  of  it.  But  he  could  not  explain,  impair 
or  contradict  the  jdaintiff's  version  by  means  of  another  and  indejwndent  personal 
transaction  or  communication  between  himself  and  the  deceased.  The  contention 
of  the  defendant's  counsel  is  that  the  defendant  could  testify  to  any  fact  or 
circumstance  that  concerned  the  transaction  testified  to  by  the  plaintiff,  and  any 
new  or  Independent  personal  transaction,  between  the  defendant  and  the 
deceased,  that  tended  to  contradict  it,  or  show  that  it  could  not  have  occurred, 
was  evidence  of  that  character,  and  admissible.  We  think  that  such  a con- 
struction of  section  829  is  not  permissible.  The  words  ‘ concerning  the  same 
transaction  or  communication’  were  inserted  in  the  section  for  the  very  purpose 
of  rendering  such  a construction  impossible.  It  would  open  the  door  for  the 
admission  of  all  the  evils  which  the  section  was  intended  to  prevent,  and  would 
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go  far  towards  repealing  it  entirely,  since  the  testimony  of  the  executor  or 
administrator  bringing  the  action  in  his  own  behalf,  to  a single  distinct  personal 
transaction  or  communication,  would  open  the  way  for  the  adverse  party  to 
testify  to  any  other  personal  transaction  or  communication  or  to  any  number 
of  them,  upon  the  ground  that  they  tended  to  explain  or  contradict  the  single 
transaction  or  communication  given  in  evidence  by  the  plaintiffs.  This  would 
practically  defeat  the  purpose  which  the  legislature  had  in  view." 

Even  where  the  executor  is  the  proponent  of  the  alleged  will,  he  is,  in  his 
capacity  of  executor,  a party  without  intereit,  and,  therefore,  not  included  In 
the  prohibition  of  that  section,  because  It  is  impossible  that  he  should  be  ex- 
amined "in  his  own  behalf  or  interest;  ” besides,  contestants,  against  whom 
he  would  testify,  are  not  persons  deriving  their  " title  or  interest  from,  through 
or  under  ” the  deceased,  by  assignment  or  otherwise.  (Whelpley  v.  Loder,  1 
Dem.  368.)  A person  named  executor  is  not  made  incompetent  by  a bequest 
to  him  of  a sum  of  money,  as  a compensation  for  his  services  as  executor,  over 
and  above  his  commission.  (Pruyn  v.  Briukerhoff,  57  Barb.  176;  S.  P.  Mat- 
ter of  Wilson,  103  N.  Y.  372;  Matter  of  Huestis,  28  Week.  Dig.  224;  Matter 
of  Gagan,  47  State  Rep.  444;  s.  c.,  21  N.  Y.  Supp.  850.) 

Testimony  of  the  executor,  as  to  transactions  and  communications  with  dece- 
dent, and  what  he  did,  as  tending  to  show  an  implied  agreement  to  pay  for  his 
services,  is  incompetent.  (Burnett  v.  Noble,  5 Redf.  69;  see  Smith  v.  Chris- 
topher, 6 Sup.  Ct.  [T.  <Ss  C.]  288;  and  Abbot's  Trial  Evidence  62  el  teq.) 
And  so,  also,  a surety  upon  an  executor's  bond  is  so  far  interested  in  the 
event  of  the  accounting  of  his  principal,  that  he  is  incompetent  to  testify  as  a 
witness  on  behalf  of  the  executor,  to  a personal  transaction  or  communication 
between  him  and  the  deceased.  (Miller  v.  Montgomery,  78  N.  Y.  282.)  But 
in  an  action  by  an  administrator  to  set  aside  an  assignment  of  a mortgage 
made  by  his  intestate,  the  next  of  kin,  though  interested  In  the  event  of  the 
action,  and  claiming  rights  through  the  plaintiff,  are  not  incompetent  to  testify 
in  his  behalf,  as  to  the  conduct  and  actions  of  the  intestate,  and  as  to  per- 
sonal transactions  of  his  with  which  they  had  no  connection,  and  also  as  to 
communications  made  by  him  to  others  in  their  presence.  (Holcomb  v,  Hol- 
comb, 20  Hun  156.)  The  fact  that  a witness  upon  a contested  application  for  ad- 
ministration by  one  alleged  to  be  the  husband  of  a decedent,  is  a second  cousin 
of  decedent,  and  entitled  to  participate  in  the  cstute  as  one  of  the  next  of  kin, 
in  the  event  of  the  decease  of  all  the  first  cousins  of  the  latter,  who  are  numer- 
ous, does  not  interest  the  witness  in  the  event  so  as  to  prevent  his  testifying  to 
a conversation  with  the  deceased.  The  exclusion  depends  upon  a present 
fixed  interest,  not  one  remote  and  contingent  and  amounting  to  a mere  possi- 
bility. (Matter  of  Hanley,  44  Hun  559.)  The  prohibition  does  not  apply 
when  the  deceased  person  is  other  than  the  one  whose  estate  is  in  controversy 
In  the  proceeding.  (Mntter  of  De  Baum,  1 Connoly  203;  Redf.  Law  and 
Practice  of  Surrogates'  Courts  [5th  ed  ] 143.) 

(f)  Statutes  and  decisions  in  Illinois.— In  Illinois,  it  is  provided  by 
statute  (Ann.  Sts.  ch.  51,  pars.  2 and  3).  that  no  party  to  any  civil  action,  suit, 
or  proceeding,  or  person  directly  interested  in  the  event  thereof,  shull  tie 
allowed  to  testify  therein  of  his  own  motion,  or  in  his  own  behalf,  by  virtue  of 
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the  foregoing  section,  allowing  parties  to  testify  when  any  adverse  party  sues 
or  defends  as  the  trustee  or  conservator  of  any  idiot,  habitual  drunkard,  luna- 
tic, or  distracted  person,  or  as  the  executor,  administrator,  heir,  legatee,  or 
devisee  of  any  deceased  person,  or  as  guardian  or  trustee  of  any  such  heir,  lega- 
tee, or  devisee,  unless  when  called  as  a witness  by  such  adverse  party  so 
suing  or  defending,  and  also  except  in  the  following  cases,  namely: — 

First.  In  any  such  action,  suit,  or  proceeding,  a party  or  interested  person 
may  testify  to  facts  occurring  after  the  death  of  such  deceased  person,  or  after 
the  ward,  heir,  legatee,  or  devisee  shall  have  attained  his  or  her  majority. 

Second.  When  in  such  action,  suit,  or  proceeding,  any  agent  of  any  de- 
ceased person  shall,  in  behalf  of  any  person  or  persons  suing  or  being  sued,  in 
either  of  the  capacities  above  named,  testify  to  any  conversation  or  transaction 
between  such  agent  and  the  opposite  party  or  party  in  interest,  such  opposite 
party  or  party  in  interest  may  testify  concerning  the  same  conversation  or  trans- 
action. 

Third.  Where,  in  any  such  action,  suit,  or  proceeding,  any  such  party  suing 
or  defending  as  aforesaid,  or  any  person  having  a direct  interest  in  the  event 
of  such  action,  suit,  or  proceeding,  shall  testify  in  behalf  of  such  party  so 
suing  or  defending,  to  any  conversation  or  transaction  with  the  opposite  party 
or  party  iu  interest,  then  such  opposite  party  or  party  in  interest  shall  also  be 
permitted  to  testify  as  to  the  same  conversation  or  transaction. 

Fourth.  Where,  in  any  such  action,  suit,  or  proceeding,  any  witness,  not  a 
party  to  the  record,  or  not  a party  in  interest,  or  not  an  agent  of  such  de- 
ceased person,  shall,  in  behalf  of  any  party  to  such  action,  suit,  or  proceeding, 
testify  to  any  conversation  or  admission  by  any  adverse  party  or  party  in  in- 
terest occurring  before  the  death  and  iu  the  absence  of  such  deceased  person, 
such  adverse  party  or  party  in  interest  may  also  testify  as  to  the  same  admis- 
sion or  conversation. 

Fifth.  When,  in  any  such  action,  suit,  or  proceeding,  the  deposition  of  such 
deceased  person  shall  lie  read  in  evidence  at  the  trial,  any  adverse  party  or 
party  in  interest  may  testify  as  to  all  matters  and  things  testified  to  in  such 
deposition  by  such  deceased  person,  and  not  excluded  for  irrelevancy  or  in- 
competency. 

In  Illinois,  the  legislation  is  quite  formidable,  and  bristles  with  refinements 
and  distinctions  that  arc  somewhat  suggestive  of  continued  friction,— a result 
that  might  have  been  avoided  had  the  compilers  of  the  law  shown  the  least 
respect  for  the  cotintless  expositions  under  the  New  York  law.  A few  of  the 
many  Illinois  cases  in  elucidation  of  . this  act  (Ann.  Sts.  ch.  51)  are  Whitmer  v. 
Rucker  (71  III.  410);  Lowman  v.  Aubrey  (72  id.  619);  Steele  v.  Clark  (77  id. 
471);  Roberts  v.  Pierce  (79  id.  378);  Strauber  v.  Mohler  (80  id.  21);  Crane  v. 
Crane  (81  id.  166);  Branger  v.  Lucy  (82  id.  9);  Remann  v.  Buekmaster  (85  Id. 
403);  Penn  v.  Oglesby  (89  id.  110):  Forbes  v.  Snyder  (94  id.  374);  Warrick  v. 
IIull(102id.  280):  Sconce  v.  Henderson  (id.  376);  Bradshaw  v.  Coombs  (id.  428). 

tg)  Typical  legislation  in  Iowa:  the  rnle  in  other  states.— Similar  legis- 
lation will  be  found  in  the  recitals  of  section  3639  of  the  Iowa  Code,  and  a 
recent  judicial  exposition  of  that  enactment  is  the  case  of  Ballinger  v.  Conna- 
blc  (100  Iowa  121).  The  opinion  cites  several  preceding  cases  in  which  the  act 
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lias  received  the  attention  of  the  court,  and,  on  examination,  they  ail  disclose 
an  irritation  and  unrest  over  the  applications  of  the  law,  that  suggest  a certain 
degree  of  dissatisfaction  with  the  rule. 

A critical  examination  of  the  legislation  on  this  subject  will  disclose  the 
presence  of  two  separate  and  distinct  theories,  one  or  the  other  of  which  has 
been  a determining  influence  in  the  framing  of  the  law.  Both  theories,  how- 
ever, contemplate  the  exclusion  of  certain  testimony;  but  they  differ  as  to  the 
degree  of  the  incompetcncy  that  is  imposed  upon  the  witness.  In  digest  form, 
the  rule  may  appear  thus: 

1.  In  any  form  of  action,  by  or  against  an  executor  or  administrator,  in 
which  a final  judgment  may  be  given  either  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  regarding  any  transaction 
with,  or  statement  by,  the  decedent,  unless  he  is  called  to  testify  thereto  by  the 
opposite  party  or  by  the  court. 

2.  A more  general  form  of  the  rule  lays  a prohibition  upon  the  testimony  of 
any  party  to  a suit  or  upon  any  person  directly  interested  in  the  event  who 
attempts  to  testify  voluntarily  in  his  own  behalf  in  an  action  or  special  proceed- 
ing against  an  executor  or  administrator. 

Now  it  will  he  observed,  that  the  first  form  of  the  rule  makes  the  party  in- 
competent only  for  certain  purposes,  while  the  second  form  imposes  total  in- 
competency. There  are  able  jurists  who  have  mourned  over  this  result,  but 
the  better  opinion  seems  to  be  thnt  the  rule  enforces  a wholesome  prohibition. 
It  is  impracticable  to  attempt  a classification  of  the  various  statutes  although 
they  aim  at  a similar  result. 

Coming  to  the  state  of  Indiana,  we  find  a scries  of  remarkably  able  decisions 
Ix'nring  upon  a statute  having  many  similarities  with  the  type  we  are  discuss- 
ing. (Sec  lad.  Rev.  Sts.  £ 498.)  And  the  practitioner  would  do  well  to  con- 
sult Spences  v.  Robbins  (100  Ind.  580);  L.  N.  A.  & Co.  v.  Thompson  (107  id. 
444):  Taylor  v.  Duesterberg  (109  id.  170);  and  Scherer  v.  Ingerman  (110  id. 
443),  as  affording  some  very  recent  views  of  this  highly  complicated  question. 

I shall  not  attempt  further  elaboration  of  this  topic.  When  we  consider 
that  Mr.  Merrill,  a text  writer  and  author  of  high  repute,  has  written  a fair- 
sized  octavo  volume  on  this  evidentiary  rule,  the  absurdity  of  attempting  the 
compression  of  this  subject  within  the  limits  of  a few  pages  is  quite  apparent. 
I ahull  content  myself  by  a brief  reference  to  a few  late  decisions,  and  trust 
that  they  will  always  assist  ami  never  mislead  the  patient  investigator  along  the 
shadowy  line  of  cleavage,  that  marks  this  most  exasperating  rule  in  the  entire 
range  of  civil  evidence.  (See  Dennison  v.  Dennison,  35  Md.  361;  Jones  v. 
Jones,  30  id.  447;  Bassett  v.  Shepardson,  52  Mich.  8;  Schofield  v.  Walker,  58 
id.  98;  Halstead  v.  Tyng,  29  N.  J.  Eq.  80;  Smith  v.  Burnett,  34  id.  219;  Pal- 
jnntcr  v.  Tilton,  40  id.  555;  Robinson  v.  Talraadgc,  97  Mass.  171;  Granger  v. 
Bassett,  99  Id.  402;  Woodrow  v.  Mansfield,  100  id.  112;  Page  v.  Whiddcn,  59 
X.  H.  511;  Burns  v.  Madigan,  60  id.  197;  Wilson  v.  Russell,  61  id.  305;  Eng- 
lish v.  Porter,  63  id.  218;  Rankin  v.  Hannn,  38  Ohio  St.  438;  Harrison  v. 
Neely,  41  id.  334;  Roberts  v.  Briscoe,  44  Id.  600;  Jackson  v.  Payne,  114  Pa.  St. 
86;  Patterson  v.  Dushane,  115  id.  387;  Hill  v.  Truby,  117  id.  324;  and  Porter 
v.  Nelson,  12!  id.  040.) 
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(li)  State  of  the  law  in  Pennsylvania.— Recurring  to  the  principal  case, 
and  especially  to  the  act  of  1887.  we  find  that  it  relates  only  to  living  husbands 
and  wives,  and  makes  no  provision  in  the  case  of  the  death  of  either.  Thus,  in 
Cornell  v.  Vauartsdale  (4  Pa.  St.  864),  the  widow  of  a decedent  against  whose 
estate  an  action  was  brought  by  a tenant,  who  claimed  to  recover  on  the  com- 
mon counts,  and  for  repairs  made  to  the  leased  premises,  was  competent  to  tes- 
tify to  what  took  place  between  her  husband  and  the  tenant  at  various  settle- 
ments which  had  been  made  between  them.  We  held  that  the  competency  of 
the  widow  depended  on  the  rule  of  confidential  communications.  Rooeks,  J., 
delivering  the  opinion,  said;  " The  great  object  of  these  rules  being  to  secure 
domestic  happiness  by  prohibiting  confidential  communications  from  being  di- 
vulged, the  rule  is  the  same  to  that  extent,  even  though  the  other  party  is  no 
longer  in  being,  or  has  eveu  been  divorced,  and  married  to  another  person . 
The  rule  is  the  same  in  its  spirit  and  extent  as  that  which  excludes  confidential 
communications  made  by  a client  to  an  attorney.  And,  in  analogy  to  this 
rule,  it  is  held  that  the  wife,  after  the  death  of  the  husband,  is  competent  to 
prove  facts  coming  to  her  knowledge  from  other  sources  not  by  means  of  her 
situation  as  wife,  notwithstanding  they  relate  to  the  transactions  of  her  hus- 
band.” The  same  ruling  was  made  by  this  court  in  Homan  v.  Homan  (13  Wkly. 
Notes  Cas.  88).  In  Robb's  Appeal  (98  Pa.  St.  501),  a servant  preferred  a claim 
before  an  auditor,  in  the  distribution  of  adecedent's  estate,  forservices  rendered 
to  the  decedent  in  hislifetime,  and  called  the  widow  to  testify  in  support  of  her 
claim.  She  was  admitted  as  a witness,  after  objection  to  her  competency,  iu 
the  court  below,  and  we  sustained  her  competency.  The  present  chief  justice, 
delivering  the  opinion,  said:  “ It  is  contended  that  on  grounds  of  public 

policy  the  widow  of  the  decedent  was  incompetent  to  testify  to  the  coutract  on 
which  appellee's  claim  for  wages  is  based;  that  the  disqualification  Incident  to 
coverture  continued  after  the  death  of  her  husband,  and  is  not  limited  to  what 
occurred  in  their  confidential  intercourse,  but  extends  to  all  facts  and  transac- 
tions which  came  to  her  knowledge  during  their  marital  relations.  While  the 
principle  thus  broadly  stated  has  sometimes  been  recognized,  the  better  and 
more  generally  received  opinion  is  that  the  disqualification  is  restricted  to  com- 
munications of  a confidential  nature,  and  does  not  embrace  ordinary  business 
transactions  and  conversations  iu  which  others  have  participated.”  After  stat- 
ing that  the  court  below  admitted  the  widow’s  testimony  to  conversations  be- 
tween her  husband,  herself,  and  the  appellee,  which  resulted  in  a contract  of 
hiring,  the  opinion  proceeds:  " These  conversations,  as  shown  by  the  testimony, 
are  not,  in  any  proper  sense  of  the  term,  confidential  communications,  and 
there  was,  therefore,  no  error  in  permitting  the  witness  to  testify.”  In  Stephens 
v.  Cotterell  (99  Pa.  St.  188),  we  said  (Mekcur,  J.):  “ The  mere  fact  that  Mrs. 
Stephens  was  called  to  testify  against  the  interest  of  the  estate  of  her  deceased 
husband  did  not  make  her  incompetent.  She  is  competent  to  testify  to  facts 
which  came  to  her  knowledge  otherwise  than  through  the  confidential  relations 
existing  between  her  and  her  husband.  Such  were  the  facts  here,  and  site  was. 
therefore,  competent.”  In  the  present  case  there  is  no  question  that  the  mat- 
ters testified  to  by  the  plalutilT  were  not  confidential  communications.  Thcv 
were  not  matters  imparted  to  the  plaintiff  by  her  husband,  but  were  acts  ana  con- 


Digitized  by  Google 


LAMSON  v.  KNOWLES. 


355 


vernations  between  herself  and  her  husband  and  a third  person,  Bishop.  The 
ease  of  Johnson  v.  Watson  (157  Pa.  St.  454;  27  Atl.  772),  has  no  relevancy 
whatever.  That  was  an  action  of  replevin,  in  which  the  husband  was  plain- 
tiff and  the  title  of  the  wife  to  the  goods  was  set  up  against  him.  We  held 
that,  ••  as  the  issue  stood  upon  the  record  whcu  the  jury  was  sworn  and  on  the 
trial,  it  was  between  plaintiff  and  his  wife.”  This  presented  nothing  but  the 
plain  case  of  a husband  testifying  against  his  wife,  as  to  which  the  rule  of  the 
common  law  is  not  changed,  but  confirmed,  by  act  1887. 


Lamson  vs.  Knowles. 

[Supreme  Judicial  Court  of  Massachusetts,  Bristol,  February  24,  1898;  170 
Mass.  295;  49  N.  E.  Rep.  440.] 

Administrators— Ordek  of  distribution — Notice. 

1.  It  is  competent  for  the  Probate  Court  to  pass  upon  the  settlement  of  the  ac- 

counts of  an  administrator  who  was  appointed  for  the  sole  purpose  of  col- 
lecting an  award  granted  on  account  of  French  spoliations.  Where  the 
avails  of  the  award  above  mentioned  were  duly  distributed  by  the  admin- 
istrator, in  accordance  with  a valid  order  of  the  court,  he  will  be  protected 
by  the  order,  and  his  act  cannot  be  drawn  in  question. 

2.  There  is  no  statutory  law  in  Massachusetts  which  prescribes  what  notice 

shall  be  given  to  the  heirs  and  next  of  kin  of  the  decedent  before  making 
a decree  of  distribution  of  the  property  constituting  his  estate. 

3.  The  nature  and  scope  of  the  notice  to  be  given  to  the  heirs  at  law  and  next 

of  kin  before  final  distribution  is  decreed  is  largely  within  the  discretion  of 
the  Probate  Court.  But  reasonable  notice  must,  in  all  cases,  be  given 
and  unless  this  is  done,  the  decree  of  the  Probate  Court  will  be  reversed. 

Case  reserved  for  the  determination  of  the  full  bench  by  an 
order  of  the  Supreme  Judicial  Court  entered  at  a.  term  held  in  and 
for  the  county  of  Bristol. 

C S.  Knowles  and  0.  A.  King , for  appellant 

F.  B.  Kendall , for  collateral  heirs. 

This  was  an  appeal  from  a decree  of  the  Probate  Court  direct- 
ing a distribution  by  the  administrator  of  the  estate  of  Paul  Gard- 
ner, deceased.  Gardner  died  in  Nantucket  in  1835.  The  estate 
to  be  distributed  consisted  of  the  proceeds  of  an  award  on  account 
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of  French  spoliationa  Gardner  had  but  one  child,  a daughter, 
who  married,  and  in  1832  went  to  Texaa  Nothing  has  been 
heard  of  any  of  Gardner’s  lineal  descendants  for  over  fifty  yeara 
In  1896  a notice  ordered  by  the  Superior  Court  was  printed  in  a 
newspaper  in  Austin,  Texas,  directed  to  the  heirs  of  Gardner,  but 
no  response  was  received.  The  Probate  Court  ordered  a distribu- 
tion to  descendants  of  a brother  of  Paul  Gardner,  and  the  adminis- 
trator appealed. 

Ai.len',  J. — The  first  question  before  us  is  whether  a decree  of 
distribution  will  protect  the  administrator.  It  was  held  in  Sar- 
gent  v.  Sargent  (168  Masa  420 ; 47  N.  E.  121),  that  it  is  competent 
for  the  Probate  Court  to  entertain  jurisdiction  of  the  settlement 
of  the  accounts  of  an  administrator  appointed  for  the  sole  purpose 
of  collecting  and  receiving  assets  like  those  in  the  hands  of  the 
administrator  in  the  present  case;  at  least,  when  he  has  not  been 
called  to  account  by  other  judicial  proceedings  instituted  before 
the  jurisdiction  of  the  Probate  Court  for  this  purpose  is  sought. 
The  settlement  of  the  accounts  of  an  administrator  by  implication 
includes  the  passing  of  an  order  for  the  distribution  of  the  funds 
in  his  hands.  Such  order  of  distribution,  therefore,  if  passed  on 
due  proceedings,  will  be  a protection  to  the  administrator.  (Lor- 
ing  v.  Steiueman,  1 Met.  [Mass.]  204  ; Pierce  v.  Prescott,  128  Mass. 
140-144  ; Cathaway  v.  Bowles , 136  id.  54.) 

There  is  no  statute  which  prescribes  what  notice  shall  be  given 
before  making  a decree  of  distribution.  It  is  therefore  left  for  the 
court,  in  its  discretion,  to  determine  what  notice  ought  to  be  given. 
(Boring  v.  Steineman,  1 Met.  [Mass.]  204.)  The  appeal  brings 
before  us  the  question  whether  reasonable  notice  was  given  in  the 
present  case ; and  this  court  may  pass  such  decree  as  the  Probate 
Court  ought  to  have  passed,  and  may  remit  the  case  for  further 
proceedings,  or  take  any  other  order  therein,  as  law  and  justice 
may  require.  (Pub.  St.  ch.  156,  § 17.)  Upon  consideration,  it 
seems  to  us  that  further  notice  ought  to  be  given  before  approv- 
ing the  decree  of  distribution.  To  be  sure,  a notice  by  publication 
in  a newspaper  in  Texas  was  given  in  former  proceedings  in  the 
Superior  Court  in  respect  to  the  distribution  of  this  same  fund. 
But  even  that  notice,  which  apparently  reached  none  of  the  de- 
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scendants  of  Paul  Gardner,  was  not  in  form  such  a notice  as  we 
think  should  be  given,  in  view  of  all  the  circumstances.  The  new 
notice  issued  by  the  Probate  Court  in  the'present  case,  if  taken  by 
itself  alone,  was  obviously  unlikely  to  reach  any  such  descendants. 
A further  notice  should  therefore  be  given,  in  a form  to  be  approved 
by  a justice  of  this  court,  and  returnable  into  this  court. 

So  ordered. 


Matter  of  Tompkins. 

[New  York  Court  of  Appeals,  January  11,  1898;  154  N.  Y.  884.] 

Will — Trust  to  executors — Trust  for  lives — Vesting  of 
REMAINDER — ALIENABLE  ESTATE — CANONS  OF  CONSTRUC- 
TION— Tenancy  in  common  of  income. 

1.  A general  devise  to  executors  In  trust  vests  no  estate  In  them,  except  for  such 

of  the  declared  purposes  as  require  that  the  title  be  vested  in  them. 

2.  A trust  limited  to  lives  offers  no  greater  obstacle  to  the  present  vesting  of 

the  remainder  in  fee  or  residue  of  personalty  than  does  a life  estate. 

8.  The  grantee  of  lands  devised  subject  to  the  execution  of  a trust  has  a legal 
estate  against  all  persons  except  the  trustee  (1  R.  8.  729,  §§  60,  61);  and 
such  an  estate  is  alienable,  subject  to  the  execution  of  the  trust. 

4.  The  canons  of  construction,  that  effect  must  be  given,  if  possible,  to  every 
part  of  the  will,  and  that  the  testator  intended  to  dispose  of  his  entire  es- 
tate, applied. 

6.  The  rule,  that  rents  and  profits  undisposed  of  during  a valid  limitation  of  an 
expectant  estate  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate  (1  R.  S.  726,  § 40),  applied. 

8.  The  fourth  and  fifth  clauses  of  the  will  of  a testator  who  left  a wife,  a son 
and  a daughter,  directed  the  executors  to  sell  certain  real  and  personal 
property  and  to  invest  and  dispose  of  the  net  proceeds  "as  hereinafter  di- 
rected as  to  the  residue  of  my  estate  or  the  proceeds  thereof.”  The  sixth 
clause  devised  to  the  executors  a house  and  lot,  which  constituted  all  the 
property  not  dealt  with  in  prior  parts  of  the  will,  with  power  to  receive 
the  rents  during  the  lives  of  the  wife  and  son,  or  that  of  the  longest  liver 
of  them,  upon  the  trust  to  pay  the  same,  during  that  period,  in  equal  shares 
to  the  wife,  son  and  daughter,  or  the  “ lawful  issue  or  descendants  ” of 
the  son  or  daughter,  if  either  should  die  before  the  wife,  “ such  descendant 
receiving  the  share  of  their  parent,"  and  directed  the  executors,  at  the  de- 
cease of  the  wife  and  son,  to  “ deliver  up  to  my  said  children  or  their  de- 
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sccndants  the  said  house  and  lot.  which  Is  then  to  belong  to  them  in  fee." 
This  clause  then  gave  the  executors  a power  to  sell,  under  direction  of 
the  court,  at  any  time  during  the  lives  of  the  son  and  wife  or  the  longest 
liver  of  them,  directed  the  proceeds  to  he  invested  by  the  executors  and  the 
income  paid  in  equal  shares  to  the  wife,  son  and  daughter,  and  provided 
that,  at  the  death  of  the  longest  liver  of  the  wife  and  son,  the  principal 
should  be  equally  divided  between  the  son  and  daughter  “ or  their  lawful 
descendants.”  The  eighth  clause  directed  that  all  moneys  arising  from 
sales  of  real  and  personal  property,  ordered  to  be  sold  and  not  otherwise 
disposed  of,  should  be  invested  by  the  executors  during  the  lives  of  the 
wife  and  son,  or  the  longest  liver  of  them,  and  the  interest  divided  equally 
between  the  wife,  son  and  daughter.  The  property  was  sold  as  authorized. 
The  testator’s  wife  died  before  the  daughter,  who,  dying  unmarried  and 
without  issue,  devised  and  bequeathed  any  interest  she  had  in  her  father’s 
estate  to  one  E.  B.  M.  The  latter  subsequently  died,  leaving  all  his  prop- 
erty to  8.  M.  The  testator's  son,  at  the  time  of  construing  the  will,  was 
seventy-three  years  old  and  without  issue.  Held,  that  the  words,  “ or  their 
lawful  descendants,”  in  the  sixth  clause,  referred  to  a death  of  the  son  or 
daughter  In  the  lifetime  of  the  testator;  that  that  clause  created  a valid 
trust  in  the  proceeds  of  the  sale  of  the  house  and  lot,  terminable  on  the 
death  of  the  son;  that,  as  to  the  income,  the  beneficiaries  took  as  tenants  in 
common;  that  at  the  testator's  death  the  remainders  vested  in  his  son  and 
daughter  absolutely,  subject  to  the  execution  of  the  trust;  that  the  pro- 
ceeds of  sale  of  property  covered  by  the  fourth  and  fifth  clauses  were  dis- 
posed of  by  force  of  the  provision  therein  that  they  should  be  disposed  of 
as  " hereinafter  directed  as  to  the  residue  of  my  estate  or  the  proceeds 
thereof,"  and  the  disposition  of  the  residue  by  the  sixth  and  eighth  clauses; 
that  all  the  residuary  interest  which  the  daughter  had  in  the  principal  of 
her  father's  estate,  at  the  time  of  her  decease,  passed  under  her  will  to  E. 
B.  M.,  and,  under  the  latter's  will,  to  S.  M.;  that  as  the  daughter  took  her 
interest  in  the  income  as  tenant  in  common,  that  interest  after  her  death 
was  undisposed  of  by  her  father's  will  and  did  not  go  to  the  survivor,  but 
passed,  by  the  statute  (1  R.  8.  726,  § 40),  to  the  person  “ presumptively  en- 
titled to  the  next  eventual  estate,”  that  is,  to  E.  B.  M.,  the  daughter’s  devi- 
see, and,  on  his  death,  to  8.  M. , his  devisee;  that  the  trust  will  continue 
until  the  death  of  the  testator’s  son,  and  during  that  time  the  income  of  the 
trust  estate.  Including  that  of  the  principal  under  the  eighth  clause,  must 
be  paid,  one-half  each  to  8.  M.  and  the  sou;  that  at  the  death  of  the  son 
the  trust  ends  and  the  corpus  of  the  estate  must  be  divided,  one-half  to  8. 
M.,  or  to  her  representatives  or  assigns,  und  the  other  half  to  the  represen- 
tatives or  assigns  of  the  son;  and  that  E.  B.  M.  was  entitled,  under  the 
statute,  to  one  half  the  income  of  the  estate  from  the  death  of  the  testator's 
daughter  until  his  decease.  Tompkins  v.  Verplanck  (10  App.  Div.  S72), 
modified. 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  second  judicial  department,  entered  December 
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26,  1896,  affirming  an  order  of  the  surrogate  of  Westchester 
county. 

Also  an  appeal  from  a judgment  of  the  Appellate  Division  in 
the  second  department,  entered  December  26,  1896,  reversing  a 
judgment  of  the  Special  Term,  Westchester  county,  in  the  action 
of  David  Verplanck,  as  executor  and  trustee,  against  Jotham  S. 
Tompkins  el  al,  for  an  accounting. 

Also  in  an  action  of  Jotham  S.  Tompkins  against  David  Ver 
planck,  as  executor  and  trustee,  for  a construction  of  the  will  of 
Joseph  Warren  Tompkins. 

The  above  two  actions  were  consolidated  and  tried  together. 

The  surrogate’s  proceedings  and  the  consolidated  actions  involve 
the  construction  of  the  said  will. 

Tlio  provisions  of  the  will  necessary  to  be  examined  are  the 
fourth,  fifth,  sixth  and  eighth  clauses,  which  are  as  follows: 

“ Fourth.  All  my  mills,  factories,  water  power  rights  of  pond- 
age and  everything  appertaining  thereto,  situate  at  Kensico,  in  the 
town  of  North  Castle,  in  the  said  county,  or  elsewhere  in  that 
town  which  I may  own  at  my  decease,  I give  and  devise  to  my 
executors  hereinafter  named,  with  power  to  take  possession  of. 
occupy,  rent  out  and  keep  in  repair  and  receive  the  rents  and 
profits  thereof  until  the  same  shall  be  sold  and  conveyed  by  my 
executors  as  hereinafter  directed,  and  I do  direct  my  said  execu- 
tors as  soon  as  they  can  obtain  a fair  price  therefor,  to  sell  and 
convey  the  same  in  fee  simple  absolute  at  public  or  private  sale  in 
their  discretion,  in  one  or  more  parcels  as  they  may  judge  most 
beneficial  to  my  estate,  and  out  of  the  moneys  arising  from  the 
sale  thereof,  to  pay  and  discharge  all  liens  and  incumbrances 
thereon  and  all  other  liens  and  incumbrances  on  all  or  any  real  es- 
tate owned  by  me  at  my  decease,  together  with  all  just  debts  owing 
by  me  at  my  decease  ; the  residue  of  said  sales  I direct  my  execu- 
tors to  invest  upon  interest  and  dispose  of  as  hereinafter  directed 
as  to  the  residue  of  my  estate  or  the  proceeds  thereof. 

“ Fifth.  My  dwelling  house  and  about  seven  acres  of  land  in 
the  village  of  White  Plains,  with  all  the  chattels  and  movable 
property  thereon,  and  all  other  lands,  tenements  or  real  estate 
owned  by  me  at  my  decease,  except  so  much  thereof  as  is  in  this,  my 
will,  otherwise  disposed  of,  I give  and  devise  to  my  executors 
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hereinafter  named,  with  power  to  take  possession  of,  rent  out,  keep 
in  repair,  receive  the  rents  and  profits  thereof,  until  the  same  shall 
be  sold  and  conveyed  by  my  executors  as  hereinafter  directed.  I 
do  hereby  direct  my  said  executors,  as  soon  as  they  can  obtain  a 
fair  price  for  the  same,  to  sell  and  convey  the  same  at  public  or 
private  sale  in  their  discretion,  and  the  moneys  arising  from  the 
sale  thereof  I order  my  executors  to  invest  upon  interest  and  dis- 
pose of  as  hereinafter  directed  as  to  the  residue  of  my  estate  or  the 
proceeds  thereof. 

“Sixth.  My  house  and  lot  in  the  city  of  New  York,  known  as 
No.  15  Wall  street,  I give  and  devise  to  my  said  executors  with 
everything  appertaining  thereto,  with  power  to  take  possession  of, 
occupy,  rent  out  and  keep  in  repair  and  receive  the  rents,  issues 
and  profits  thereof  as  if  they  were  owners  thereof,  during  the 
lives  of  my  wife,  Sarah  Walton,  and  my  son,  Jotham,  but  upon 
the  express  trusts  and  condition  that  during  the  said  lives  or  that 
of  the  longest  liver  of  them  my  said  executors,  as  often  as  re- 
ceived, pay  and  distribute  in  equal  parts,  the  net  rents  of  said 
house  and  lot  to  my  said  wife,  Sarah  Walton,  my  daughter  Marion, 
and  my  son,  Jotham,  or  the  lawful  issue  or  descendants  of  my  said 
son  or  my  said  daughter,  if  either  should  die  before  my  said  wife, 
such  descendant  receiving  the  share  of  their  parent,  and  at  the 
decease  of  my  said  wife  and  son,  Jotham,  to  deliver  up  to  my  said 
two  children  or  their  descendants  the  said  house  and  lot  which  is 
then  to  belong  to  them  in  fee,  but  inasmuch  as  by  fire,  acci- 
dent or  change  in  the  city  of  New  York,  it  may  be  expedient  and 
necessary  or  greatly  to  the  interest  of  my  estate  during  the  lives 
of  my  said  sou  and  wife  or  longest  liver  of  them  to  sell  and  con- 
vey said  house  and  lot  No.  15  Wall  street  in  fee,  in  that  event,  I 
authorize  my  3aid  executors  to  apply  to  the  Supreme  Court  and 
upon  proof  to  said  court  of  the  propriety  and  necessity  of  said  sale 
to  its  satisfaction,  I authorize  said  court  to  direct  a sale  thereof 
by  my  said  executors  in  fee,  and  the  moneys  arising  from  the 
sale  thereof  to  be  invested  upon  interest  by  my  said  executors 
until  the  death  of  my  said  wife  and  son  or  the  longest  liver  of 
them  and  the  interest  and  income  thereof  paid  in  equal  shares  to 
my  said  wife  and  son  and  daughter  sis  aforesaid,  and  at  the  death 
of  the  longest  liver  of  my  said  wife  and  son,  the  principal  to  be 
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equally  divided  between  my  said  son  and  daughter  or  their  lawful 
descendants. 

“ Eighth.  All  the  moneys  arising  from  the  sales  of  my  said  real 
and  personal  property  in  this,  my  will,  ordered  to  be  sold  and  not 
in  this,  my  will,  otherwise  disposed  of,  after  payment  of  all  my 
just  debts  and  liens  on  my  said  real  estate  and  the  legacy  afore 
said,  I order  my  executors  to  invest  and  keep  invested  on  interest, 
on  bond  and  mortgage,  on  real  estate  in  the  state  of  New  York, 
in  the  stocks  or  bonds  of  the  state  of  New  York  or  of  the  United 
States,  at  the  best  interest  they  can  obtain  for  the  same  during  the 
life  of  my  said  wife  and  son  or  the  longest  liver  of  them,  and  as 
often  as  received  to  pay  and  divide  equally  the  said  interest  be- 
tween my  said  wife  and  son  and  daughter.” 

Abel  Crook  and  William  L.  Snyder,  for  appellants. 

F.  J.  Worcester  and  V.  Wright  Kingsley , for  respondents. 

Bartlett,  J. — We  are  called  upon  to  construe  the  will  of 
Joseph  Warren  Tompkins,  deceased,  at  one  time  a well-known 
lawyer  in  Westchester  county. 

The  testator  left  him  surviving  a widow  and  two  children,  a 
son,  Jotham  S.  Tompkins,  and  a daughter,  Marion  W.  Tompkins. 

The  testator  died  in  1874,  the  widow  in  1885  and  the  daughter 
in  1889  unmarried  and  without  issue.  The  son,  Jotham,  still  sur- 
vives, a widower  without  issue,  aged  seventy-three  years. 

The  daughter,  Marion,  left  a will  by  which  she  devised  and  be- 
queathed to  one  Emil  B.  Morel  any  interest  she  had  in  the  estate 
of  her  father. 

Morel  died  subsequently,  leaving  all  his  property  to  Stephanie 
Morel,  his  wife,  who  is  a party  to  this  action  as  executrix  of  her 
husband’s  will,  and  claims  to  represent  the  rights  of  Marion. 

The  principal  point  in  this  case  is  the  construction  to  be  given 
the  sixth  clause  of  the  will,  which  reads  in  part  as  follows: 

“ Sixth.  My  house  and  lot  in  the  city  of  New  York,  known  as 
No.  15  Wall  street,  I give  and  devise  to  my  said  executors  with 
everything  appertaining  thereto,  with  power  to  take  possession  of, 
occupy,  rent  out  and  keep  in  repair  and  receive  the  rents,  issues 
Vol.  Ill— 46 
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and  profits  thereof  as  if  they  were  owners  thereof,  during  the  lives 
of  my  wife,  Sarah  Walton,  and  my  son,  Jotham,  but  upon  the 
express  trusts  and  condition  that  during  the  said  lives  or  that  of 
the  longest  liver  of  them  my  said  executors,  as  often  as  received, 
pay  and  distribute  in  equal  parts  the  net  rents  of  said  house  and 
lot  to  my  said  wife,  Sarah  Walton,  my  daughter,  Marion,  and  my 
son,  Jothain,  or  the  lawful  issue  or  descendants  of  my  said  son  or 
my  said  daughter,  if  either  should  die  before  my  said  wife,  such 
descendant  receiving  the  share  of  their  parent;  and  at  the  decease 
of  my  said  wife  and  son,  Jotham,  to  deliver  up  to  my  said  two 
children  or  their  descendants  the  said  house  and  lot  which  is  then 
to  belong  to  them  in  fee.” 

Then  follows  an  authorization  to  sell  the  premises  No.  15  Wall 
street,  with  the  permission  of  the  court,  and  a direction  to  deal 
with  the  proceeds  substantially  as  provided  for  the  real  estate  and 
its  rents  and  profits. 

This  property  was  sold  as  authorized. 

It  is  the  contention  of  counsel  for  executor  that  this  clause  of 
the  will  creates  a valid  express  trust,  whereby  the  executor  took 
by  implication,  as  well  as  by  direct  devise,  the  entire  estate  during 
the  lives  of  the  widow  and  Jotham,  both  in  law  and  equity,  sub- 
ject only  to  the  execution  of  the  trust. 

Further,  that  because  of  the  interposition  of  the  trust  estate  no 
portion  of  the  estate  vested  in  the  children  of  the  testator,  or  could 
vest  in  them  until  the  termination  of  the  trust  estate,  that  is,  until 
the  death  of  Jotham,  the  longest  liver  of  the  two  selected  lives ; 
that  the  death  of  the  daughter  Marion  has  defeated  her  estate,  and 
that  Jotham's  estate  must  necessarily  terminate  with  the  trust, 
because  his  life  is  the  ultimate  one  selected  upon  which  its  dura- 
tion depends;  that  the  word  “descendants,”  used  by  the  testator 
in  the  will,  is  synonymous  with  “ issue  of  the  body,”  and  does  not 
include  collateral  relatives,  hence,  neither  Marion  nor  Jothatn 
could  take  from  the  other. 

In  the  proceedings  in  Surrogate's  Court,  instituted  to  compel 
David  Yerplanck  as  executor  and  trustee  to  pay  over  to  petitioner, 
Stephanie  Morel,  one-half  of  the  income  of  certain  trust  funds 
created  by  the  will,  it  is  stated  in  the  opinion  that  Marion  took  a 
vested  alienable  interest  in  the  real  estate  devised  by  the  sixth 
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clause  of  the  will,  subject  to  the  trust  therein  created ; that  the 
rents  mentioned  in  the  sixth  clause,  to  which  Marion  would  have 
been  entitled  if  living,  are  undisposed  of  by  the  will,  and  they, 
therefore,  belong,  under  the  Revised  Statutes  (IRS.  726,  § 40), 
to  the  person  presumptively  entitled  to  the  next  eventual  estate, 
and  the  petitioner,  Stephanie  Morel,  is  such  person  ; that  as  to  the 
residue  of  the  real  estate  disposed  of  by  the  eighth  clause  of  the 
will  testator  died  intestate,  and,  this  being  so,  it  vested  in  Jotham 
and  Marion  immediately  upon  their  father’s  death,  subject  to  the 
execution  of  the  trust,  Marion's  interest  passing  under  her  will. 

The  Special  Term  held  that  the  trustees  were  vested  with  the 
entire  legal  title  of  the  corpus  of  the  estate  until  the  death  of 
Jotham ; that  no  portion  of  the  principal  ever  vested  in  Marion  or 
passed  under  her  will ; that  the  entire  income  since  Marion’s  death 
belonged  to  Jotham ; that  no  portion  of  the  principal  ever  vested  or 
can  vest  in  Jotham,  and,  at  his  death,  the  corpus  of  the  estate  will 
vest  in  the  persons,  if  any,  who  will  then  answer  the  description  of 
his  descendants. 

The  Appellate  Division  affirmed  the  decree  of  the  Surrogate’s 
Court  and  reversed  that  of  the  Special  Term. 

We  agree  with  the  learned  Appellate  Division  that  the  will 
created  a valid  trust  and  that,  as  to  the  income,  the  beneficiaries 
take  as  tenants  in  common  and  not  as  joint  tenants. 

As  to  the  remainders,  on  the  termination  of  the  trust,  the  opinion 
of  the  Appellate  Division,  after  dealing  with  the  difficulties  of 
treating  them  as  contingent,  goes  on  to  state:  “ But,  if  the  remain- 
ders were  to  be  vested  subject  only  to  be  divested  in  favor  of 
descendants,  in  case  the  devisee  should  leave  descendants,  then  the 
testamentary  direction  is  wholly  reasonable  and  natural.  We  are 
of  opinion  that  the  latter  construction  must,  therefore,  prevail.” 
The  opinion  then  states  that  it  would  be  unwise  to  decide  what 
effect  possible  issue  of  Jotham  would  have  on  the  vested  estates. 

We  are  of  opinion  that  a fundamental  error  has  entered  into  the 
construction  of  this  will  ns  to  the  effect  to  be  given  the  words  of 
gift  in  the  sixth  clause,  to  the  son  or  daughter  or  their  “ lawful 
descendants.” 

While  these  words  were  treated  by  the  Appellate  Division  as  a 
gift  by  substitution  in  case  of  the  death  of  the  first  legatee  or 
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devisee,  they  were  held  to  refer  to  a death  during  the  continuation 
of  the  trust. 

We  think  these  words  refer  to  a death  in  the  lifetime  of  the 
testator,  and  such  a construction  removes  many  of  the  difficulties 
in  carrying  out  the  obvious  intention  of  the  testator. 

At  the  testator’s  death  the  remainders  vested  in  Morion  and 
Jothain  absolutely,  subject  to  the  execution  of  the  trust  ( Livings - 
lonx.  Green,  52  N.  Y.  119  ; Embury  v.  Sheldon,  68  id.  227;  Nelson 
v.  Russell , 135  id.  137 ; Stokes  v.  Weston,  142  id.  433.) 

A general  devise  to  executors  in  trust  vests  no  estate  in  them, 
except  for  such  of  the  declared  purposes  as  require  that  the  title 
be  vested  in  them.  ( Everitt  v.  EveriU,  29  N.  Y.  39  ; J lanice  v. 
Manice,  43  id.  303.)  In  the  case  at  bar  the  trustees  took  only 
such  an  estate  as  was  commensurate  with  their  trust  duties,  and 
those  were  limited  solely  to  lives.  It  is  clear  they  never  took  the 
remainder  in  fee,  or  the  residue  of  personalty  after  the  end  of  the 
trust  estate.  A trust  limited  to  lives  offers  no  greater  obstacle  to 
the  present  vesting  of  the  remainder  in  fee  or  residue  of  personalty 
than  does  a life  estate. 

The  trustee  takes  an  estate  in  possession  and  such  title  as  will 
enable  him  to  execute  his  trust 

The  learned  counsel  for  the  executor  argues  that,  by  reason  of 
the  interposition  of  the  trust  estate,  no  portion  of  the  estate  vested 
in  the  children  of  the  testator  until  the  termination  of  the  trust ; 
that  there  can  be  no  vested  estate  without  a present  legal  and 
existing  right  of  alienation,  which  cannot  be  until  the  termination 
of  the  precedent  estate. 

If  such  were  the  effect  of  an  express  trust  created  by  will,  it 
would  prove  a serious  obstacle  to  carrying  out  the  intention  of  testa- 
tors. 

The  statute  of  uses  and  trusts  provides  that,  while  an  express 
trust  vests  the  whole  estate  in  the  trustee  in  law  and  in  equity,  it 
shall  not  prevent  any  person  creating  a trust  from  granting  or 
devising  such  lands,  subject  to  the  execution  of  the  trust,  and  such 
grantee  has  a legal  estate  against  all  persons  except  the  trustee 
(I  R.  S.  729,  §§  60,  61.) 

Such  an  estate  is  alienable,  subject  to  the  execution  of  the  trust 
(Bn'tjy  v.  Davis,  21  N.  Y.  576,  577  ; McLean  v.  Freeman , 70  id.  85.) 
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Starting  out  with  a vesting  of  the  residuary  estates  at  testator’s 
death  and  adopting  the  familiar  canon  of  construction,  that  effect 
must  be  given  if  possible  to  every  part  of  the  will  ( Wright  v.  Drew , 
10  Wheat  239  ; Dawes  v.  Swan , 4 Mass.  208),  and  that  the  tes- 
tator intended  to  dispose  of  his  entire  estate,  there  is  no  great 
difficulty  in  harmonizing  the  various  provisions  of  the  instrument 
and  preventing  intestacy  either  as  to  principal  or  income. 

The  scheme  of  the  will  is  simple,  and  while  in  some  respects 
it  might  have  been  more  clearly  expressed,  yet  the  general  inten- 
tion of  the  testator  is  manifest. 

The  fourth  and  fifth  clauses  direct  the  executors  to  sell  certain 
real  and  personal  property,  and  out  of  the  proceeds  pay  the  liens 
thereon,  the  debts  of  the  testator,  and  to  invest  the  residue  and 
dispose  of  it  in  the  same  manner  as  the  residue  of  the  estate. 

The  eighth  clause  provides  that  all  the  moneys  arising  from  the 
sales  of  real  and  personal  property,  and  not  in  the  will  otherwise 
disposed  of,  are  to  be  invested,  and  the  income  thereof  paid  to  the 
widow,  son  and  daughter  during  the  lives  of  the  widow  and  son 
and  the  survivor  of  them. 

It  thus  appears  that  the  testator,  after  providing  for  certain 
specific  legacies,  directed  the  sale  of  the  balance  of  his  estate,  real 
and  personal,  except  his  property  in  the  city  of  New  York,  and 
directed  the  investment  of  the  residue  of  the  proceeds  nnd  the  pay- 
ment of  the  income  during  the  lives  of  his  widow  and  son  to  them 
and  his  daughter. 

The  principal  arising  from  the  sales  with  the  interest  the  testator 
bad  thus  disposed  of  in  the  fourth  and  fifth  clauses,  in  the  same 
manner  as  the  residue  of  his  estate. 

The  court  below,  in  its  opinion,  suggests  that  “the  will  contains 
no  residuary  clause,  and  makes  no  further  final  disposition  of  the 
testator’s  estate  other  than  that  prescribed  in  the  sixth  and  eighth 
clauses." 

The  sixth  clause  deals  with  the  residue  of  the  estate,  as  all 
property,  real  and  personal,  save  that  located  in  the  city  of  New 
York,  is  disposed  of  by  the  other  portions  of  the  will. 

The  sixth  clause,  as  already  pointed  out,  creates  a valid  trust  in 
the  proceeds  of  the  sale  of  the  New  York  city  property,  and  the 
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income  is  disposed  of  during  the  lives,  and  the  principal  divided, 
on  the  termination  of  the  trust,  between  the  son  and  daughter. 

The  testator,  by  the  fourth  and  fifth  clauses,  provides  that  the 
net  proceeds  of  the  sales  under  those  clauses  shall  be  disposed  of 
“ as  hereinafter  directed  as  to  the  residue  of  my  estate.”  It  is 
thus  clear  that  this  principal,  invested  under  the  eighth  clause,  is 
to  be  divided  between  the  son  and  daughter  when  the  trust  under 
the  sixth  clause  terminates,  as  this  investment  is  limited  by  the 
same  lives  as  those  upon  which  the  trust  rests. 

There  is  no  intestacy  as  to  the  principal  or  residue  under  the 
eighth  clausa 

When  we  read  together  the  portions  of  the  will  in  pari  materia , 
we  find  that  the  testator  has  disposed  of  his  entire  estate.  ( Allen 
v.  Allen,  149  N.  Y.  280-285.) 

It  follows  that  all  the  residuary  interest  Marion  had  in  the  prin- 
cipal of  her  father’s  estate,  at  the  time  of  her  decease,  passed  un- 
der her  will  to  Emil  B.  Morel,  and  by  the  will  of  the  latter  to  his 
widow,  Stephanie  MoreL 

The  interest  of  Marion  in  the  income  of  the  estate,  after  her 
death,  was  undisposed  of  by  her  father’s  will,  as  she  took  as  tenant 
in  common,  and  consequently  her  share  of  the  income  did  not  go 
to  the  survivors.  This  being  the  situation,  her  share  goes  by 
statute  to  the  person  presumptively  entitled  to  the  next  eventual 
estate.  (IRS.  726,  § 40;  Embury  v.  Sheldon,  68  N.  Y.  227; 
Delajield  v.  Shipman,  103  id.  463.) 

As  already  pointed  out,  Marion’s  interest  in  the  principal  of  her 
father’s  estate  passed  under  her  will  to  Emil  B.  Morel,  and  from 
him  to  his  executrix  and  devisee,  Stephanie  Morel. 

Morel  and  his  widow  were  thus  successively  the  person  entitled 
to  the  next  eventual  estate. 

The  trust  will  continue  until  the  death  of  Jotham,  the  son,  and 
during  that  time  the  income  of  the  trust  estate,  including  that  of 
the  principal  under  the  eighth  clause  of  the  will,  must  be  paid, 
one-half  each,  to  Stephanie  Morel,  as  executrix,  legatee  and 
devisee  under  her  husband's  will,  and  to  Jotham  S.  Tompkins. 

At  the  death  of  Jotham  the  trust  ends,  and  the  corpus  of  the 
estate  must  be  divided,  one-half  to  Stephanie  Morel,  as  executrix, 
legatee  and  devisee  under  her  husband’s  will,  or  to  her  successors, 


Digitized  by  Google 


IN  HE  TRUE’S  ESTATE. 


367 


heirs,  legal  representatives  or  assigns,  and  the  other  half  to  the 
heirs,  devisees,  legatees,  legal  representatives  or  assigns  of  Jothain 
•S.  Tompkins. 

Emil  B.  Morel  was  entitled  under  the  statute  to  one-half  the  in- 
come of  the  estate  from  the  death  of  Marion  in  1889  until  his 
decease  in  1894. 

The  accounts  in  the  Surrogate's  Court  should  be  adjusted  on 
this  basis,  as  Mr.  Morel,  by  his  answers  in  the  Supreme  Court 
actions,  made  a claim  to  the  principal  and  income. 

Stephanie  Morel,  as  executrix,  devisee  and  legatee  under  her 
husband's  will,  is  entitled  to  one-half  the  income  of  the  estate 
from  and  after  the  death  of  Emil  B.  Morel. 

The  judgment  of  the  Appellate  Division  should  be  modified  so 
as  to  conform  to  this  decision,  and  as  so  modified  affirmed,  with 
costs  in  this  court  to  ail  parties  who  were  allowed  costs  in  the 
Appellate  Division,  to  be  paid  out  of  the  principal  fund  of  the 
-estate. 

All  concur.  Judgment  accordingly. 


In  re  True’s  Estate. 

Gorner  vs.  True  (S.  F.  927). 

[Supreme  Court  of  California.  March  23,  1898;  120  Cal.  832  , 52  Pac.  Rep.  815.] 
Executors — Agreement  to  renounce  appointment. 

1.  Under  the  common  law  the  rule  was  well  established  that  the  renunciation 

of  an  executor  might  be  retracted  at  any  time  before  the  issuance  of  letters 
testamentary. 

2.  Where  the  testator  names  two  persons  as  the  executors  of  his  will,  the  ap- 

pointment of  each  is  a part  of  his  will,  as  much  so  as  are  the  dispositions 
made  by  him  of  Ids  estate.  Each  of  the  executors  so  appointed  has  had 
conferred  upon  him  the  due  execution  of  a trust,  and  neither  can  be 
estopped  from  carrying  out  the  provisions  of  this  trust  by  reason  of  any 
conduct  towards  the  other. 

3 An  agreement  entered  into  by  one  executor  with  the  other  by  which  it  was 
stipulated  that  one  would  not  npnlv  for  letters  of  administration  cannot  bo 
entorced  for  the  rcaaon  that  such  agreements  coutravene  public  policy  and 
are  consequently  void. 
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Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Alameda. 

Thos.  Scott  and  T.  C.  Huxley , for  appellant 

Aye  it  Kinsell,  for  respondent 

Harrison,  J. — By  the  last  will  and  testament  of  the  deceased 
the  appellant  and  respondent  were  appointed  its  executors.  After 
his  death,  and  prior  to  filing  the  will  for  probate,  the  two  execu- 
tors visited  the  office  of  an  attorney  for  the  purpose  of  commenc- 
ing proceedings  for  the  probate  of  the  will,  and  at  that  interview 
the  widow  expressed  a desire  to  administer  the  estate  alone,  and 
requested  Gorner  to  renounce  his  right,  which  he  consented  to 
do,  and  indorsed  his  renunciation  upon  the  will.  The  will  was 
thereupon  filer!,  together  with  the  petition  by  the  widow  for  its 
probate,  and  the  issuance  of  letters  testamentary  thereon  to  her. 
Prior  to  the  hearing  of  this  petition,  Gorner  filed  a retraction  of 
his  renunciation,  and  also  a petition  that  letters  testamentary  be 
issued  to  him  in  conjunction  with  the  widow.  To  this  petition 
the  widow  filed  a contest  and  objection  upon  the  ground  that  he 
had  renounced  his  right  to  be  appointed.  The  petitions  were 
heard  together,  and  the  court  denied  the  petition  of  Gorner,  and 
granted  that  of  the  widow,  and  ordered  letters  testamentary  to  be 
issued  to  her.  From  this  order  Gorner  has  appealed. 

At  common  law  the  rule  was  well  settled  that  the  renunciation 
of  an  executor  might  be  retracted  at  any  time  before  letters  had 
been  actually  granted  to  another.  (1  Williams  Ex'rs  [7th  Am. 
ed.]  333:  Woerner.  Adm.  513;  Redf.  Prac.  Surr.  Cts.  256:  Rice 
Prob.  Law  339;  Robertson  v.  McGeoch,  11  Paige  640;  Casey  v. 
Gardiner,  4 Brad.  Sur.  [N.  Y.]  13;  Taylor  v.  Tibbatts , 13  B.  Mon. 
1S4.)  This  rule  is  conceded  by  the  respondent,  but  she  seeks  to 
sustain  the  order  appealed  from  upon  the  ground  that  the  appel- 
lant is  estopped  from  asking  the  appointment  We  do  not,  how- 
ever, consider  that  there  are  any  elements  of  estoppel  presented. 
It  does  not  appear  that  the  respondent  was  induced  to  incur 
any  expense,  or  to  change  her  condition  to  her  detriment  in  any 
respect  by  reason  of  the  renunciation  prior  to  its  retraction,  or 
that  there  is  anything  inequitable  or  unjust  towards  her  or  to- 
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wards  the  estate  by  this  conduct  of  the  appellant  But,  aside 
from  these  considerations,  the  relation  of  the  appellant  to  the  re- 
spondent does  not  admit  of  the  application  of  the  principles  of 
estoppel  that  would  be  pertinent  in  contractual  dealings  between 
them,  or  if  they  had  each  been  acting  in  their  own  right  The 
appellant  derives  his  right  to  be  appointed  an  executor  from  the 
testator,  and  not  from  the  respondent  The  appointment  of  each 
is  a part  of  the  testator’s  will,  equally  with  the  disposition  made 
by  him  of  his  estate.  The  execution  of  the  will  is  a trust  that  has 
been  conferred  upon  each  of  them  by  him,  and  neither  of  them 
can  be  estopped  from  carrying  out  this  trust  by  reason  of  any  con- 
duct towards  the  other.  While  the  failure  of  the  appellant  to 
apply  for  letters  until  after  they  had  been  issued  to  the  respondent 
might  have  precluded  him  from  claiming  a right  to  them,  so  long 
as  those  letters  were  in  force  he  is  not  estopped  by  reason  of  his 
renunciation  from  claiming  them  at  any  time  before  they  were 
granted  to  her.  An  agreement  with  her  not  to  apply  for  letters 
could  not  have  been  enforced  against  him,  for  the  reason  that  it 
would  have  been  against  public  policy  ( Bowers  v.  Bowers,  26  Pa. 
St.  74 ; Ellicolt  v.  Chamberlain,  38  N.  J.  Eq.  604) ; and  acts  and 
conduct  of  one  which  would  create  an  estoppel  in  favor  of  another 
cannot  have  any  greater  force  than  a solemn  agreement  between 
them.  The  order  is  reversed. 

We  concur : Garoutte,  Van  Fleet,  JJ. 


Note  — AN  AGREEMENT  TO  RENOUNCE  AN  EXECUTORSHIP  IS 
VOID  AS  AGAINST  PUBLIC  POLICY. 

The  principle  that  has  been  made  so  emphatic  in  the  case  under  review  is 
one  of  extended  application,  and  may  l>c  said  to  have  been  borrowed  from  the 
Roman  jurisprudence  of  Justinian’s  time.  It  is  an  elementary  proposition  that 
nn  executorship  is  nothing  more  nor  less  than  a testamentary  trust.  Every 
attribute  of  the  trust  relation  is  called  into  active  exercise  whenever  a party 
assumes  the  duties  and  responsibilitiesof  that  position.  And  if  we  will  steadily 
keep  in  view  this  universally  conceded  rule  of  testamentary  trusts,  we  will  at 
once  discern  the  impropriety  and  danger  of  allowing  that  fiduciary  relation  to 
be  made  the  subject  of  barter  and  sale.  The  case  of  Elliott  v.  Chamberlain 
(38  N.  J.  Eiy  004).  cited  in  the  principal  case,  was  decided  so  late  as  1884,  in 
an  opinion  of  exceptional  merit.  This  opinion  was  largely  predicated  upon, 
Vol.  m— 47 
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and  in  fact  draws  most  of  its  inspiration  from,  a very  early  decision  of  Mr. 
Chancellor  Kent,  in  which  that  celebrated  jurist  held  that  “A  trust  is  regarded 
as  a matter  of  honor  and  conscience,  and  not  to  be  undertaken  with  mercenary 
views."  (Manning  v.  Manning,  1 Johns.  Ch.  527.) 

In  their  very  essence,  letters  testamentary  import  a judicial  act,  and  dictates 
of  obvious  propriety  suggest  that  judicial  action  should  be  entirely  free  and 
independent  in  so  far,  at  least,  as  to  admit  of  the  appointment  of  such  a person 
as  trustee  of  an  express  or  implied  trust,  as  will,  in  the  judgment  of  the  court, 
best  serve  the  interests  of  the  beneficiary  and  prove  most  acceptable  to  the  court 
itself. 

Again,  it  should  be  borne  in  mind,  that  by  statutory  enactment  in  many  of 
our  states,  the  |>erson  upon  whom  the  law  casts  the  duty  of  administration  is 
clearly  indicated,  and,  with  this  responsibility  imposed  upon  him  by  law,  it 
would  indeed  be  a startling  anomaly  to  say  that  he  could  evude  his  duties  by 
simply  bartering  the  trust  reposed  in  him,  and  making  merchandise  of  what 
the  law  regards  and  in  fact  is  one  of  the  most  important  functions  that  comes 
to  the  lot  of  any  man,  viz.,  the  just  und  faithful  distribution  of  his  estate, 
when  death  has  deprived  the  original  owner  of  all  voice  in  the  matter. 

It  is  eminently  fitting,  then,  that  contracts  of  this  character  should  be 
pointedly  condemned  as  in  contravention  of  public  policy;  and  it  is  but  taking 
the  next  logical  step  to  ssy  that  all  agreements  so  offending  are  absolutely 
null  and  void  (See  1 Story's  Eq.  Jur.  § 294;  Porter  v.  Jones,  53  Mo.  399; 
Staunton  v.  Parker,  9 llun  55;  Forbes  v.  McDonald,  54  Cal.  93;  contra,  Bas- 
sett v.  Miller.  8 Md.  548.) 

Right  to  renounce. — Of  course,  any  person  named  as  executor  in  a will 
may  refuse  to  enter  upon  the  duties  of  the  office.  He  cannot  be  compelled  to 
take  a grant  of  letters;  but  before  letters  will  be  issued  to  any  other  person 
than  the  one  named  executor,  he  must  formally  renounce  his  appointment,  or 
be  declared  disqualified,  though  he  may  afterwards,  in  certain  cases,  retract 
his  renunciation.  The  right  to  renounce  the  appointment  is  absolute,  and  the 
surrogate  lias  no  discretion  or  privilege  to  grant  or  refuse  acceptance  of  it. 
The  right  to  reeign  Is  another  matter.  At  common  law,  an  executor  having 
once  accepted  the  office,  could  not  resign  it.  The  statute  now  confers  upon 
the  Surrogate's  Court  the  power  to  accept  the  resignation  of  an  executor  or 
administrator,  and  to  discharge  him  from  the  further  execution  of  his  trust, 
but  the  right  to  resign  is  not  absolute.  (Itedf.  Law  and  Practice  of  Surrogates’ 
Courts  [5tli  ed.]  255.) 

Right  to  appointmnet  cannot  be  relinquished  by  contract.— In  Bow- 
era  v.  Bowers  (28  Pa.  8t.  74).  it  is  held  that  an  agreement  made  In  consid- 
eration of  the  plaintiff  relinquishing  his  right  to  administration  upon  the  estate 
of  an  intestate,  in  favor  of  the  defendant,  is  against  public  policy  and  cannot 
be  enforced  by  action.  This  case  was  decided  In  1858.  and  it  is  assumed  in 
the  opinion  that  there  was  at  that  time  no  case  in  point  to  serve  the  court, 
either  as  an  authority  or  os  an  illumination.  Hark.  J.,  in  the  court  below, 
said  : "The  question  raised  is  one  of  very  considerable  intrinsic  difficulty,  in- 
creased bv  the  absence  of  all  conclusive  or  determining  authority,  which  we 
have  been  able  to  find,  either  in  the  argument  at  the  bar,  or  by  our  own  re- 
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searches.”  Woodward,  J.,  la  deciding  against  the  validity  of  the  agreement, 
says:  " The  question  here  is  not  upon  the  legality  of  the  administration,  but 
upon  the  sufficiency  of  the  consideration  for  the  defendant's  promise;  and  as 
that,  in  its  very  nature,  endangered  the  purity  of  the  trust,  the  law  will  not 
sanction  it.” 

So,  also,  it  was  held,  in  Whatley  v.  Hughes  (53  Miss.  368),  that  a contract 
by  which  one  agrees,  for  the  purpose  of  collecting  a claim  against  the  estate 
of  a deceased  person,  to  administer  on  the  estate,  and  thereby  make  the  collec- 
tion, and  for  his  services  retain  one-half  of  the  amount  collected,  is  immoral, 
against  public  policy,  and.  so  far  as  it  remains  executory,  incapable  of 
enforcement.  Chalmers,  J.,  saying:  " It  is  the  duty  of  a person  receiv- 
ing a claim  for  collection  to  use  nil  lawful  means  to  collect  it.  It  is  the 
duty  of  an  administrator,  by  all  lawful  means,  to  defeat  all  claims  which  are 
not  legal  charges  against  the  estate  of  which  he  is  the  representative.  A con- 
tract, therefore,  by  which  a person  undertakes,  for  a consideration,  to  assume 
and  discharge  the  duties  of  these  antagonistic  positions  is  illegal,  and,  in  so  far 
as  it  remains  executory,  is  Incapable  of  enforcement.  ” 


In  re  Twombley’s  Estate  (S.  F.  1058). 

[Supreme  Court  of  California,  March  23, 1898;  120  Cal.  850;  52  Pac.  Rep.  815.] 

Probate  proceedings — Presumption  of  regularity — Juris- 
diction. 

1.  The  law  will  indulge  all  possible  presumption  not  upset  by  the  record  itself 

as  to  the  regularity  and  validity  of  the  proceedings  by  virtue  of  which  the 
will  was  originally  admitted  to  probate. 

2.  This  presumption  of  regularity  will  be  applied  alike  to  all  orders  and  de- 

crees of  the  Probate  Court  even  where  such  courts  possess  but  limited 
jurisdiction  and  restricted  powers.  And  where  the  record  of  the  proceed- 
ings had  at  the  time  of  probate  states  the  necessary  jurisdictional  facts, 
and  shows  upon  its  face  the  due  observance  of  all  statutory  requirements, 
the  Appellate  Court  will  assume  that  the  Probate  Court  acquired  jurisdic- 
tion in  the  premises. 

3.  Where  the  record  recites  that  which  was  done,  a contrary  presumption  is 

not  indulged,  and,  where  the  record  is  entirely  silent,  the  presumption  still 
exists  that  what  teat  done  in  the  premises  was  requisite  to  sustain  the  juris- 
diction. 

4.  In  the  absence  of  any  allegation  or  suspicion  of  fraud,  this  presumption  of 

regularity  in  the  proceedings  of  the  Probate  Court  must  be  regarded  as 
conclusive. 
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Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Alameda. 

Napthaly , Freidenrich  & Ackerman,  for  appellants. 

Davis  if  llill,  F.  L.  Krause,  D.  IF.  Burchard,  and  F.  E.  Spen- 
cer, for  respondent. 


Van  Fleet,  J. — The  appeal  is  from  an  order  refusing  to  revoke 
the  probate  of  the  last  will  of  deceased,  and  the  grant  of  letters 
testamentary  thereon,  made  upon  demurrer  sustained  to  the 
petition.  The  order  admitting  the  will  to  probate  was  made  and 
entered  by  the  then  Probate  Court  of  Alameda  county  on  the  5th 
day  of  May,  1879.  The  petition  for  revocation  was  filed  August 
26,  1896— more  than  seventeen  years  thereafter.  The  sole  ground 
urged  for  a reversal  is  that  it  appears  from  the  averments  of  the 
petition  that  the  Probate  Court  never  acquired  jurisdiction  to  ad- 
mit said  will  to  probate.  This  proposition  is  founded  upon  the 
fact,  alleged  in  the  petition,  that  no  copy  of  the  notice  of  the  time 
appointed  for  the  probate  of  the  will  was  served,  as  required  bv 
the  statute,  either  by  mail  or  personally,  upon  petitioner  and  the 
other  heirs  of  the  testatrix  resident  within  the  state ; and  that 
there  is  no  proof  on  file,  or  order  of  the  court,  showing  such 
service.  And  it  is  argued  that  by  reason  of  this  fact  the  order 
admitting  the  will  to  probate  was  and  is  void.  It  is  to  be  ob- 
served that  this  attack  upon  the  order  is  in  the  nature  of  a mere 
motion ; and  every  presumption,  not  upset  by  the  record  itself, 
is  to  be  indulged  in  support  of  the  regularity  and  validity  of  the 
order.  This  presumption  of  regularity  applies  alike  to  the  orders 
and  decrees  of  the  late  Probate  Courts,  made  within  the  limits  of 
their  restricted  powers,  as  to  proceedings  of  courts  of  general  juris- 
diction. (Trivia  v.  Scriber,  18  Cal.  499 : Burris  v.  Kennedy,  108 
id.  331,  337 ; 41  Pac.  458.)  The  petition,  with  the  exhibits  at- 
tached thereto,  shows  that  the  will,  accompanied  by  a petition  for 
its  probate  stating  the  necessary  jurisdictional  facts,  was  duly  filed 
in  said  Probate  Court,  and  an  order  regularly  made  fixing  a time 
for  the  hearing,  and  directing  notice  of  the  hearing  to  be  given  by 
publication,  as  required  by  the  statute;  that  proof  of  the  pub- 
lication of  the  notice  was  duly  made  by  the  affidavit  of  the  pub- 
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lisher,  and  that  thereafter  the  court  proceeded  at  the  time  desig- 
nated to  hear  the  application  for  probate,  and  upon  such  hearing 
made  the  order  which  it  is  sought  to  have  vacated.  These  pro- 
ceedings sufficiently  show  that  the  court  acquired  jurisdiction  in 
the  premises.  ( Irwin  v.  Scriber , supra;  In  re  Warfield’s  Will,  22 
Cal.  64.)  It  is  true,  the  record  does  not  show  affirmatively  that 
the  notice  of  probate  was  served  either  by  mail  or  personally,  but 
the  statute  did  not  require  that  fact  to  appear  of  record,  the  re- 
quirement being  simply  that  proof  of  the  fact  “must  be  made  at 
the  hearing."  (Code  Civ.  Proc.  § 1304)  While  the  record  does 
not  show  that  such  proof  was  made,  neither  does  it  show  that  it 
was  not,  and  in  such  case  the  presumption  is  that  the  necessary 
proof  was  made.  The  rule  in  this  respect  is  that,  where  the  record 
recites  that  which  was  done,  nothing  to  the  contrary  may  be  pre- 
sumed ; but  where  the  record  is  silent  the  presumption  is  that  that 
was  done  which  was  requisite  to  sustain  the  jurisdiction  ( Ilahn  v. 
Kelly,  34  Cal.  391;  Black  Judgm.  §284);  and,  in  the  absence  of 
any  showing  of  fraud,  this  presumption  is  conclusive.  The  au- 
thorities relied  on  by  appellants  in  no  respect  contravene  the  prin- 
ciples we  have  announced.  The  demurrer  was  properly  sustained, 
and  the  judgment  must  be  affirmed.  It  is  so  ordered. 

We  concur : Garoutte,  Harrison,  JJ. 


Noth.  — PRESUMPTION  AFFECTING  JUDICIAL  ACTS. 

The  best  exemplification  of  the  rules  regulating  the  familiar  principles  that 
characterize  judicial  acts,  is  found  in  the  maxim.  “ Judicial  action  is  presumed 
regular.”  It  is  a politic  intendment,  inspired  by  necessity,  and  is  approvingly 
noticed  in  every  jurisdiction  of  this  country.  (Wallace  v.  Cox,  71  111.  548; 
Hahn  v.  Kelly,  34  Cal.  400;  Markel  v.  Evans.  47  Ind.  826;  Butcher  v.  Bank  of 
Brownsville,  2 Kan.  80;  Bumpus  v.  Fisher,  21  Tex.  561 ; Pittsburgh.  C.  & St. 
L.  R Co.  v.  Ramsay.  89  U.  S.  22  Wall.  322.  22  L.  ed.  823;  Palmer  v.  Oakley. 
2 Doug.  [Mich.]  433;  State  v.  Lewis.  22  N.  J.  L.  564;  Horner  v.  Doc,  1 Iud. 
130;  48  Am.  Dec.  855;  Mechanics  & T.  Bank  v.  Union  Bank,  89  U S.  22  Wall. 
276;  22  L.  ed.  871;  Davis  v.  Hudson,  29  Minn.  28;  Reed  v.  Vaughan,  15  Mo. 
141;  Hays  v.  Ford,  55  Ind.  52;  Callison  v.  Autry,  4 Tex.  371;  Frosh  v.  Holmes, 
8 Id.  29,  Sumner  v.  Cook,  12  Kan.  162;  Dodge  v.  Coffin.  15  id.  277;  Reynolds  v- 
Nelson,  41  Miss.  83;  State  v.  Williamson,  57  Mo.  192;  Brooks  v.  Walker,  8 La. 
Ann.  150;  Grinatead  v.  Foute,  28  Miss.  476;  Tyler  Cotton  P.  Co.  v.  Chevalier 
56  Ga.  494;  Letcher  v.  Kennedy,  3 J.  J.  Marsh.  701;  Brown  v.  Gill,  49  Qa.  549; 
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Outlaw  v.  Davis.  27  111.  467;  Tibbs  v.  Allen,  id.  119;  Moore  v.  Neil,  39  id. 
266;  Preston  v.  Wright,  60  Iowa  831;  Tharp  v.  Com.,  8 Met.  [Ky.]  411;  McNitt 
v.  Turner,  83  U.  S.  16  Wall.  852:  21  L.  ed.  841;  Reedy  v.  Scott,  90  U.  S.  23 
Wall.  852  ; 28  L.  ed.  109;  Rowe  v.  Parsons,  6 Hun  838;  Mandeville  v.  Reynolds, 
68  N.  Y.  528;  Cromelien  v.  Brink,  29  Pa.  522;  Hudson  v.  Messick,  1 Houst. 
275;  Brown  v.  Counelly,  5 Blackf.  390;  Brackenridge  v.  Dawson,  7 Ind.  383; 
Morgan  v.  State,  12  id.  448;  1 Rice  on  Ev.  58.) 

Conclusive  presumptions  are  also  made  in  favor  of  judicial  proceedings. 
Thus  the  record » of  a court  of  justice  are  presumed  to  have  been  correctly 
made  (Reed  v.  Easton,  1 East.  855);  a party  to  the  record  is  presumed  to  have 
been  interested  in  the  suit  (Stein  v.  Bowman,  18  Pet.  209);  and,  after  verdict,  it 
will  be  presumed  that  those  facts,  without  proof  of  which  the  verdict  could 
not  have  been  found,  were  proved,  though  they  are  not  expressly  and  dis- 
tinctly alleged  in  the  record;  provided  it  contains  terms  sufficiently  general  to 
comprehend  them  in  fair  and  reasonable  intendment.  (Jackson  v.  Pesked,  1 
M.  & S.  284,  287,  per  Lord  Ellenbohough;  Stephen  on  PI.  166, 167;  Spiers  v. 
Parker,  1 T.  R.  141.)  The  presumption  will  also  be  made,  after  twenty  years, 
in  favor  of  every  judicial  tribunal  acting  within  its  jurisdiction,  that  all  per- 
sons concerned  had  due  notice  of  its  proceedings.  (Brown  v.  Wood,  17  Mass. 
68.)  A like  presumption  is  also  sometimes  drawn  from  the  solemnity  of  the 
act  done,  though  not  done  in  court.  Thus  a bond  or  other  specialty  is  pre- 
sumed to  have  been  made  upon  good  consideration,  as  long  as  the  instrument 
remains  unimpeached.  (Lowe  v.  Peers,  4 Burr.  2225;  1 Qrecnl.  Ev.  [Redf. 
ed.]  24.) 


Boyd  et  al.  vs.  Emmons  et  al. 

[Court  of  Appeals  of  Kentucky,  April  15,  1898;  45  S.  W.  Rep.  S64.] 

Lis  pendens— Laches. 

1.  The  doctrine  of  lit  pendens  Is  that  real  property,  when  it  has  been  put  in 

litigation  by  a suit  in  equity,  in  which  it  is  specifically  described,  will,  if 
the  suit  is  prosecuted  with  vigilance,  be  bound  by  the  final  decree  notwith- 
standing any  intermediate  alienation. 

2.  One  who  intermeddles  with  property  in  litigation  is  as  conclusively  bound 

by  the  results  of  the  litigation,  whatever  they  may  be,  as  if  he  had  been  a 
party  to  the  contest. 

8.  Land  specifically  devised  may  be,  nevertheless,  subjected  to  the  payment  of 
testator’s  debts  even  in  the  case  of  unconscionable  delay  in  prosecuting  the 
claims  of  the  creditors,  provided  it  can  be  shown  that  the  delay  was  occa- 
sioned by  continuous  efforts  to  settle  the  estate. 

4.  The  court  may,  in  its  discretion  for  good  cause  shown,  direct  its  commis- 
sioner to  collect  the  money  due  by  the  devisees  for  the  purpose  of  discharg- 
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ing  the  Indebtedness  of  the  estate,  and  pay  the  same  directly  to  the 
creditors. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Bath. 

Reuben  Gudgell  it  Son,  W.  H.  Holt,  and  II.  L.  Stone,  for  ap- 
pellants. 

W.  A.  Sudduth,  Hanson  Kennedy,  Kennedy  <b  Son,  and  Knott  it 
Edelen,  for  appellees. 

Burnham,  J. — This  is  the  fifth  appeal  to  this  court  from  judg- 
ments of  the  Bath  Circuit  Court  rendered  in  the  progress  of  this 
litigation,  and  the  particular  question  to  be  determined  on  this  ap- 
peal is  whether  the  allegations  of  the  original  petition  were  suffi- 
cient to  create  a lis  pendens  against  the  real  estate  devised  by 
Spencer  Boyd,  Sr.,  to  his  children,  to  secure  the  payment  of  his 
debts.  It  will  be  necessary  to  briefly  review  the  facts  of  this  liti- 
gation in  order  to  understand  the  precise  legal  question  involved 
upon  the  appeal. 

Spencer  Boyd,  Sr.,  died,  testate,  in  1862,  leaving  four  children, 
who  were  his  sons,  E.  I.  Boyd,  W.  W.  Boyd,  Cyrus  I.  Boyd,  and 
Spencer  Boyd,  Jr.,  and  two  granddaughters,  Helen  Reynolds  and 
Mary  Biggstaff.  The  bulk  of  his  estate  was  represented  by  divers 
tracts  of  land,  amounting  in  the  aggregate  to  something  over 
2,000  acres,  all  of  which  was  specifically  devised  by  his  will  except 
about  twelve  acres.  By  the  terms  of  the  will,  the  four  sons  were 
appointed  executors ; but  E.  I.  Boyd  alone  qualified,  and  on  the 
2d  day  of  December,  1862,  he  instituted  this  suit  in  the  Bath  Cir- 
cuit Court  for  a settlement  of  the  estate,  asking  a reference  to  the 
master  commissioner,  to  ascertain  the  indebtedness  of  decedent, 
and  for  necessary  orders  to  provide  for  payment  thereof  out  of  the 
devised  estate.  The  only  averments  of  the  petition  which  are  im- 
portant to  the  issue  presented  by  this  appeal  are  in  this  language: 
“ The  plaintiff  further  states  that  it  will  be  necessary  to  sell  the 
slaves,  and  probably  some  of  the  land,  in  order  to  raise  money  to 
pay  the  debts  of  the  testator,  and  a marshaling  of  the  assets  and 
a contribution  among  the  devisees  will  have  to  be  made  upon 


Digitized  by  Google 


376 


PROBATE  REPORTS  ANNOTATED. 


equitable  principles,” — followed  by  a prayer  for  special  and  gen- 
eral relief.  The  will  of  Spencer  Boyd,  Sr.,  was  filed  and  made 
part  of  the  petition,  the  ninth  clause  of  which  reads  as  follows : 
“I  give  unto  my  son  Spencer  Boyd  300  acres  of  land  whereon  I 
now  live,  including  the  tract  conveyed  to  me  by  Thomas  Sinclair, 
and  that  part  formerly  owned  by  Elijah  Perry,  Sr.,  and  the  tract 
conveyed  by  John  Adams,  so  far  as  to  make  300  acres  as  above 
named.”  The  devisees  were  all  brought  before  the  court  in  this 
suit,  and  the  case  was  referred  to  the  master  commissioner,  to  as- 
certain and  report  the  debts ; and  his  report,  filed  in  1866,  shows 
a large  indebtedness  and  a small  amount  of  personal  estate  ; and 
the  court  entered  a decree  at  that  term  to  sell  the  land  devised  to 
C.  I.  Boyd  to  pay  his  debts,  the  great  bulk  of  which  was  due  to 
the  estate  of  his  deceased  father.  W.  W.  Boyd,  one  of  the  chil- 
dren, had  asserted  a large  number  of  claims  against  the  estate  of 
his  father,  amounting  in  the  aggregate  to  exceeding  $10,000,  and 
had  also  sued  out  an  attachment,  and  sought  to  subject  the  estate  of 
his  brother  C.  L Boyd,  to  an  individual  debt  due  to  him.  It  became 
evident  that  it  would  be  necessary  to  subject  the  landed  estate  de- 
vised to  the  children  to  contribution  in  order  to  discharge  the 
indebtedness ; and  at  the  September  term,  1866,  the  case  was  re- 
ferred to  the  commissioner,  to  report  what  real  estate  and  person- 
alty had  been  received  by  the  devisees,  with  the  view  of  ascertain- 
ing the  amount  of  contribution  which  would  have  to  be  paid  by 
each  towards  the  extinguishment  of  the  debts  of  the  ancestor.  In 
the  mean  time  W.  W.  Boyd  died,  and  W.  N.  Smoot  qualified  as 
his  administrator,  and  the  case  was  revived  in  his  name.  At  the 
March  term,  1868,  and  at  the  September  term,  1870,  judgments 
were  entered  prorating  the  personal  estate  among  the  creditors, 
and  fixing  the  amount  which  each  devisee  would  have  to  contribute 
to  pay  off  the  balance  of  this  indebtedness.  Appeals  were  taken  to 
this  court  from  the  judgments  entered  in  1866,  1868,  and  1870,  and 
they  were  all  reversed,  in  some  particulars,  by  an  opinion  delivered 
on  December  9,  1875.  W.  N.  Smoot,  the  administrator  of  W.  W. 
Boyd,  deceased,  and  Spencer  Boyd,  Jr.,  one  of  the  devisees  of  the 
testator,  filed  numerous  exceptions  to  the  judgments,  and  were 
parties  to  the  appeals.  As  early  as  1867  the  land  devised  to  Spen- 
cer Boyd,  Jr.,  was,  by  order  of  the  court,  allotted  to  him,  and  a 
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survey  of  same  was  filed  in  this  record.  Upon  the  return  of  the 
case  it  was  again  referred  to  the  commissioner,  to  apportion  the 
debts  due  by  Spencer  Boyd,  Sr.,  among  his  heirs,  on  the  basis 
pointed  out  by  the  opinion  of  this  court;  and,  pursuant  thereto, 
another  commissioner’s  report  was  tiled,  upon  which  judgment 
was  entered  at  the  September  term,  18S2,  from  which  judgment  an 
appeal  was  prosecuted  to  this  court,  and  was  reversed  in  some  par- 
ticulars in  an  opinion  rendered  in  1888.  (9  S.  W.  842.) 

During  the  pendency  of  the  appeal  from  the  judgments  of  1868 
and  1870,  Spencer  Boyd,  Jr.,  executed  a mortgage  upon  the  300 
acres  of  land  devised  to  him  to  W.  N.  Smoot,  the  administrator  of 
W.  W.  Boyd,  to  secure  a liability  due  to  him  individually  for 
about  $8,000;  and  a suit  was  subsequently  brought  by  Smoot  to 
foreclose  this  mortgage  against  Spencer  Boyd,  Jr.,  and  in  this  suit 
the  land  was  sold,  and  appellee  Banta  became  the  purchaser  of  the 
entire  300  acres  for  the  amount  of  the  mortgage  debt,  which  the 
proof  shows  was  much  less  than  its  value.  The  purchaser  was  a 
brother-in-law  of  Spencer  Boyd,  Jr.,  and  it  is  worthy  of  note  that 
Spencer  Boyd,  Jr.,  continued  to  occupy  this  land  until  his  death, 
in  1883.  The  judgment  of  1882  was  rendered  subsequently  to 
the  sale  of  this  tract  of  land  to  Banta,  and  required  the  entire  un- 
paid indebtedness  of  Spencer  Boyd,  Sr.,  to  be  paid  by  four  devi- 
sees, upon  the  theory  that  not  only  C.  I.  Boyd,  but  also  Spencer 
Boyd,  Jr.,  was  insolvent  Spencer  Boyd,  Jr.,  was  a party  to  the 
appeal  from  the  judgment  of  1882,  and  died  pending  that  appeal 
in  this  court,  and  appellee  Banta  qualified  as  his  administrator. 
After  the  reversal  of  that  judgment  by  this  court  in  1888,  appel- 
lants filed  their  answer  and  cross  petition,  seeking  to  have  sub- 
jected the  300  acres  of  land  devised  to  Spencer  Boyd,  Jr.,  to  the 
payment  of  his  proportion  of  the  unpaid  ifidebtedness  due  by 
Spencer  Boyd,  Sr.,  upon  the  ground  that  at  the  date  of  his  mort- 
gage to  Smoot,  in  1874,  there  was  a lis  pendens  against  the  land, 
and  that  appellee  Banta,  by  his  purchase  at  the  judicial  sale,  ac- 
quired only  the  rights  of  a pendente  lite  purchaser,  and  took  the 
land  subject  to  the  right  and  power  of  the  court  to  decree  and  en- 
force a sale  of  enough  of  the  300  acres  of  land  to  satisfy  the  por- 
tion of  the  indebtedness  of  Spencer  Boyd,  Sr.,  which  had  been 
adjudged  to  be  the  share  of  Spencer  Boyd,  Jr.,  as  one  of  the  devi- 
Vol.  Ill— 48 
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sees  of  the  testator.  At  the  March  term,  1890,  the  chancellor 
dismissed  the  petition  of  appellants,  and  adjudged  that  the  land 
purchased  by  appellee  Banta  was  not  liable  for  any  debts  due  by 
Spencer  Boyd,  Jr.,  as  his  proportion  of  the  indebtedness  of  his 
father ; and  ou  this  appeal  we  are  asked  to  review  that  judgment 

Banta,  the  purchaser,  makes  two  defenses  : First,  that  the  alle- 
gations of  the  original  petition  were  insufficient  to  create  a lis  pen- 
dens, and  that  he  was  not  a pendente  lite  purchaser  ; second,  that, 
even  if  he  were  a pendente  lite  purchaser,  the  right  to  assert  any 
claim  against  the  300  acres  of  land  has  been  lost  by  reason  of 
laches  and  negligence  on  the  part  of  the  personal  representative  of 
Spencer  Boyd,  Sr. 

This  record  discloses  that,  in  the  course  of  this  tortuous  and  pro- 
tracted litigation,  the  children  of  Spencer  Boyd,  Sr.,  have  all  died, 
and  that  three  executors  have  been  appointed  to  administer  the 
estate,  on  account  of  vacancies  created  by  death.  The  appellants 
are  the  heirs  of  E.  I.  Boyd,  who  died  in  1874,  and  they  became  of 
age  while  this  case  was  pending  in  this  court,  from  1882  to  1888; 
and  while  this  case  has  been  before  this  court  a number  of  times, 
the  questions  presented  on  this  appeal  have  never  been  in  issue 
before.  The  question  before  us  is  whether  the  property  devised 
to  Spencer  Boyd,  Jr.,  by  his  father,  shall  bear  its  proportion  of  his 
father’s  debts,  or  whether  this  indebtedness  shall  be  borne  by  the 
children  of  the  deceased  brothers  of  Spencer  Boyd,  Jr.;  and  its 
determination  depends  upon  whether  a lis  pendens  against  the  300 
acres  of  land  was  created  by  the  allegations  of  the  petition  in  the 
suit  brought  for  settlement  of  the  estate  of  Spencer  Boyd,  Sr. 

The  doctrine  of  lis  pendens  is  that  real  property,  when  it  has 
been  put  in  litigation  by  a suit  in  equity,  in  which  it  is  specifically 
described,  will,  if  the  suit  is  prosecuted  with  vigilance,  be  bound 
by  the  final  decree,  notwithstanding  any  intermediate  alienation ; 
and  one  who  intermeddles  with  property  in  litigation  docs  so  at 
his  peril,  and  is  as  conclusiveh'  bound  by  the  results  of  the  litiga- 
tion, whatever  they  may  be,  as  if  he  had  been  a party  from  the  out- 
set. (See  Tilton  v.  Gofield,  93  U.  S.  168.)  Mr.  Bennett,  in  his 
work  on  Lis  Pendens  (page  153),  says  : “ It  is  essential  to  tlie  ex. 
istence  of  a valid  and  effective  lis  pendens  that  three  elements  be 
present : First,  the  property  must  be  of  a character  to  be  subjected 
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to  the  rule;  second,  the  court  must  have  jurisdiction  both  of  the 
person  and  the  res  ; and,  third,  the  property  or  res  involved  must 
be  sufficiently  described  in  the  pleadings.”  And  this  definition  of 
the  learned  writer  is  quoted  with  approval  by  this  court  in  the  case 
of  Leavell  v.  Poore  (91  Ky.  824 ; 15  S.  W.  858).  The  property  in 
this  case  is  real  estate,  and  such  has,  from  the  earliest  history  of 
the  doctrine  of  lis  pendens,  been  the  kind  of  property  to  which  this 
rule  of  law  applies.  In  the  second  place,  the  court  had,  by  serv- 
ice of  process,  jurisdiction,  not  only  of  all  the  heirs  at  law,  but 
also  of  Smoot,  the  mortgagee,  in  the  conveyance  made  by  Spencer 
Boyd,  Jr.,  in  1874. 

And  the  last  and  serious  question  for  our  consideration 
is : Are  the  allegations  of  the  original  petition  sufficient  to 
subject  the  property,  and  wa3  it  sufficiently  described  in  the 
pleadings  ? The  suit  was  one  to  settle  the  estate  of  decedent  The 
allegations  of  the  petition  are  that  the  indebtedness  greatly  ex- 
ceeded the  personalty,  and  that  it  would  probably  be  necessary  to 
sell  the  real  estate;  and  it  asks  for  a marshaling  of  the  assets,  and 
for  a contribution  from  the  devisees,  and  for  such  orders  as  were 
necessary  to  accomplish  these  ends.  The  will  filed  as  an  exhibit 
contains  sufficient  description  of  the  800  acres  of  land  devised  to 
Spencer  Boyd,  Jr.;  and  long  before  his  mortgage  thereof  to  Smoot, 
on  his  motion,  the  boundaries  of  the  land  were,  by  order  of  the  court, 
definitely  ascertained  by  survey,  which  was  filed  in  the  action, 
and,  for  purposes  of  description,  exhibits  to  pleadings,  which  are 
made  part  of  them,  are  to  be  considered ; and  while  they  are  not 
sufficient  to  supply  averments  of  a cause  of  action,  wholly  omitted 
from  a pleading,  yet  they  do  aid  a material  averment  defectively 
stated.  And  a lis  pendens  is  created  if  the  averments  of  a petition, 
taken  in  connection  with  the  exhibits,  are  sufficient,  and  if  enough 
is  alleged  to  enable  a party,  upon  reasonable  inquiry,  to  identify 
the  property,  and  ascertain  the  object  of  the  suit  The  legal 
maxim,  “ That  is  certain  which  may  be  made  certain,”  applies  to 
the  question  as  to  whether  property  is  sufficiently  described  to 
create  a lis  pendens.  The  rule  is  that  there  is  a lis  pendens  when- 
ever there  is  enough  in  the  proceedings  to  lead  a vigilant  mind  to 
identify  the  property  involved,  and  to  warn  the  world  that  they 
intermeddle  at  their  peril.  (See  13  Am.  and  Eng.  Enc.  Law,  877.) 
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The  whole  doctrine  is  elaborately  discussed  in  the  case  of  Murray 
v.  Ballou  (1  Johns.  Ch.  572),  in  an  opinion  by  Judge  Kent,  who 
says:  “The  established  rule  is  that  a lis pendens,  duly  prosecuted 
and  not  collusive,  is  notice  to  a purchaser,  so  as  to  affect  and  bind 
his  interest  by  the  decree ; and  the  lis  paidens  begins  from  the 
service  of  the  subpoena  after  the  bill  is  filed.  * * * And  it 

would  be  impossible  to  mention  any  rule  of  law  which  has  been 
established  with  higher  authority  or  with  more  uniform  sanction.’’ 
And,  in  our  opinion,  there  was  a lis  ]>endens  to  subject  this  prop- 
erty to  the  payment  of  the  debts  of  Spencer  Boyd,  Sr.,  from  the 
date  of  the  institution  of  this  suit.  Nor  has  this  right  been  lost 
by  reason  of  any  negligence  or  laches  on  the  part  of  the  represen- 
tative of  Spencer  Boyd,  Sr.  The  suit  has  been  alive  from  the  date 
of  its  institution.  The  numerous  appeals  taken  to  this  court  have 
been  largely  responsible  for  the  extraordinary  delay,  as  nearly  half 
the  time  that  has  elapsed  since  the  institution  of  the  action  has 
been  consumed  by  such  appeals.  There  has  been  a continuous 
effort  to  settle  the  estate  of  the  testator,  to  ascertain  the  debts  for 
which  it  was  liable,  and,  after  the  appropriation  of  his  personal 
estate  to  the  payment  of  these  debts,  to  compel  his  devisees  to 
contribute  ratably  to  the  payment  of  the  balance  thereof ; and 
there  has  been  no  such  laches  as  exonerates  the  300  acres  of  land, 
acquired  during  the  pendency  of  this  action  by  appellee  Banta, 
from  liability  to  contribute  the  proportion  of  these  debts  due  by 
the  estate  of  Spencer  Boyd,  Jr.  He  acquired  by  his  purchase  only 
the  rights  of  a pendente  Ute  purchaser,  and,  as  such,  is  bound  by 
the  result  of  the  litigation.  The  creditors  of  Spencer  Boyd,  Sr., 
and  the  appellants  have  an  equitable  lien  upon  the  300  acres  of 
land  in  his  possession,  purchased  at  the  judicial  sale  in  1877,  to 
satisfy  Spencer  Boyd,  Jr.’s,  proportion  of  his  father’s  debts,  and 
are  entitled  to  have  enough  of  this  land  sold  in  this  action  for 
that  purpose,  the  amount  of  which  seems  to  be  correctly  shown  by 
the  commissioner’s  report;  and,  in  our  opinion,  the  appellee  Em- 
mons, executor  with  the  will  anuexed  of  Spencer  Boyd,  Sr.,  was 
authorized  to  have  the  suit  revived  in  his  name,  and  to  subject 
the  real  estate  owned  by  Spencer  Boyd,  Sr.,  at  his  death,  to  the 
pavment  of  his  debts,  the  personalty  being  insufficient  for  that 
purpose.  But  this  does  not  necessarily  require  that  the  money 
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shall  be  paid  over  to  appellee  Emmons  in  person.  On  the  con- 
trary, the  court  may,  in  its  discretion,  for  a good  reason,  direct  its 
commissioner  to  collect  the  money  due  by  the  devisees,  and  pay 
same  directly  to  the  creditors.  For  the  reasons  assigned,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


Portland  Trust  Company  of  Oregon  vs.  Beatie. 

[Supreme  Court  of  Oregon,  Feb.  7,  1898  ; 82  Or.  805;  52  Pac.  Rep.  89.] 
Construction  of  wills — Description  of  property  embraced 

IN  A DEVISE. 


1.  The  controlling  factor  in  the  construction  of  a will  Is  the  intention  of  the 

testator,  but  in  determining  this  intention,  the  courts  are  guided  by  certain 
elementary  rules. 

2.  One  of  these  rules  relates  to  the  description  in  a devise,  and  is  to  the  effect 

that  a precedent  particular  description  is  not  to  be  impaired  by  a subsequent 
general  description,  nnd  that  words  of  reference  or  explanation  never  des- 
troy a specific  grant. 

8.  Another  rule  of  extended  application  is  to  the  effect  that  where  a testator 
misdescribes  an  estate  as  to  its  locality,  and  there  is  sufficient  appearing  on 
the  face  of  the  will  as  applied  to  the  subject  matter  to  show  that  such  de- 
scription was  a mistake,  it  will  not  have  the  effect  to  defeat  the  obvioua 
Intention  of  the  testator. 

4.  While  words  cannot  be  added  to  a will,  yet,  in  arriving  at  the  Intention  of 
the  testator  so  much  as  Is  false  in  the  description  may  be  rejected;  and,  if 
enough  remains  to  identify  the  premises,  intended  to  be  devised,  the  will 
may  be  read  and  considered  with  the  false  words  eliminated  therefrom. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Clackamas. 

Hon.  T.  A McBride,  presiding  judge. 

«S  B.  IAnthicum  and  Rodney  L.  Olisan , for  appellant 

J.  J.  Balleray  and  C.  A.  Dolph , for  respondent 
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Bean,  J. — This  is  an  action  brought  by  the  successor  in  interest 
of  the  heirs  of  Daniel  Harvey,  deceased,  to  recover  possession  of 
certain  real  property  known  as  “ Beatie’s  Addition  to  Oregon 
City,"  being  a part  of  the  Oregon  City  land  claim  not  laid  off  into 
lots  and  blocks  by  Dr.  John  McLoughlin  prior  to  the  act  of  con. 
gress  of  September  27,  1850.  This  claim  was  settled  upon  and 
had  been  occupied  and  improved  by  Dr.  McLoughlin  for  ninny 
years  prior  to  the  donation  law,  but  the  portion  thereof  not  sold  by 
him  prior  to  March  1,  1849,  was  by  sucb  act  granted  to  the  territory 
of  Oregon  for  university  purposes  ; but  in  1862  the  title  of  the 
state  was  confirmed  and  conveyed  to  the  legatees  of  Dr.  McLoughlin, 
he  having  in  the  mean  time  died,  leaving  a will  in  which  he  devised 
and  bequeathed  all  of  his  property  in  Oregon  to  his  son  David 
McLoughlin,  his  daughter  Eloisa,  and  to  her  husband,  Daniel 
Harvey,  in  equal  shares.  On  May  20,  1859,  David  McLoughlin 
conveyed  his  interest  in  the  estate  to  his  brother-in-law,  Daniel 
Harvey,  so  that  by  virtue  of  the  act  of  the  Oregon  legislature  of 
October  11,  1862,  the  title  to  a one-third  interest  in  the  unsold 
portion  of  the  Oregon  City  claim  vested  in  Eloisa  Harvey,  and  the 
remaining  two-thirds  in  her  husband,  Daniel  Harvey.  In  1868, 
Daniel  Harvey  died,  leaving  a will,  the  second  clause  of  which  is 
as  follows : “ Second.  Whereas,  under  the  last  will  and  testament 

of  Dr.  John  McLoughlin,  of  which  I am  the  sole  executor,  my 
beloved  wife,  Eloisa  Harvey,  the  daughter  of  said  Dr.  John 
McLoughlin,  was  entitled  in  her  own  right  to  an  undivided  one- 
third  part  of  all  his  real  estate  in  the  state  of  Oregon,  and  as  and 
for  the  divided  interest  in  and  to  all  the  unsold  real  estate  to  which 
she  was  so  entitled,  she  fully  consenting  thereto,  I hereby  formally 
give  and  devise  to  my  said  beloved  wife,  Eloisa  Harvey,  to  be 
held  by  her  as  her  sole  property,  in  her  own  name  and  right,  all 
and  singular  the  following  described  real  estate,  that  is  to  say.” 
Then  follows  an  enumeration  of  divers  and  sundry  lots  and  blocks 
which  do  not  include  or  affect  the  property  in  controversy  ; “ all 
in  Oregon  City,  in  thecounty  of  Clackamas,  in  the  state  of  Oregon, 
according  to  the  plat  of  said  Oregon  City  as  laid  off  bv  Dr.  John 
McLoughlin,  now  deceased,  and  filed  in  the  county  clerk's  office 
of  the  said  Clackamas  county  ; and  also  all  that  part  of  the  Ore- 
gon City  land  claim  not  laid  off  into  lots  and  blocks,  and  lying  in 
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the  northeasterly  portion  of  said  land  claim,  and  containing  eighty- 
five  acres,  more  or  less ; and  also  all  of  one-half  section  of  land 
situated  near  Davidson’s  landing  in  Marion  county,  state  of  Ore- 
gon, more  particularly  described  as  in  notification,”  eta  By  the 
third,  fourth,  fifth,  sixth,  seventh,  and  eighth  clauses  of  the  will 
the  testator  devised  to  his  children  and  stepchildren  divers  and 
sundry  of  the  described  lots  and  blocks  in  Oregon  City  according 
to  the  plat  thereof  as  laid  off  by  Dr.  McLoughlin.  The  ninth, 
tenth,  and  eleventh  clauses  are  not  pertinent  to  any  issue  in  this 
casa  By  the  twelfth  the  testator  gave  to  his  wife  $10,000  in  coin, 
to  be  accepted  and  received  by  her  in  lieu  of  dower,  and  the  thir- 
teenth and  last  clause,  excepting  the  one  appointing  an  executor, 
reads  as  follows:  “Thirteenth,  I give,  devise,  and  bequeath  unto 

my  said  beloved  wife,  for  and  during  her  natural  life,  so  long  as 
she  remains  single,  the  same  also  to  be  accepted  and  received  by 
her  in  lieu  of  dower,  subject  to  the  payment  of  all  lawful  debts, 
taxes,  and  adjustments  thereon,  the  absolute  use  and  control  of 
all  the  rest  and  residue  of  my  property,  real,  personal,  and  mixed, 
whatsoever  and  wheresoever,  for  her  comfort  and  support,  and  for 
the  support  and  education,  in  her  discretion,  of  our  said  beloved 
children,  Daniel  Harvey,  Mary  Angeline  Harvey,  and  James  Will- 
iam McLoughlin  Harvey,  during  their  minority,  and  to  be  divided 
equally  between  them,  or  the  survivors  of  them,  upon  the  decease 
of  my  said  beloved  wife”  Both  parties  to  this  litigation  claim 
title  to  the  property  in  dispute  under  this  will.  The  only  question 
in  the  case  is  whether  it  passed  under  the  second  or  the  residuary 
clause. 

At  the  time  the  will  wns  executed  a portion  of  the  Oregon  City 
land  claim  had  been  laid  off  into  lots  and  blocks,  leaving  an  ir- 
regular shaped  tract  of  wild,  unimproved,  uninclosed  forest  land, 
containing  159.76  acres,  lying  in  one  body  on  the  north  and  east 
sides  of  the  claim,  and  bounded  on  the  north  and  east  by  the  claim 
line,  and  on  the  south  and  west  by  the  platted  portion  thereof. 
The  position  of  the  plaintiff  is  that  the  testator  devised  to  his  wife 
by  the  second  clause  of  the  will  only  eighty-five  acres  of  the  un- 
platted part  of  the  claim  in  the  northeasterly  portion  thereof,  and, 
as  the  property  in  dispute  would  not  be  included  in  such  a tract 
of  land,  and  is  nowhere  else  mentioned  in  the  will,  it  passed  under 
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the  residuary  clause;  while  the  defendant  contends  that  the  whole 
of  the  unplatted  part  passed  to  the  wife  under  the  second  clause,  and 
that  the  statement  in  the  description  that  it  was  situated  in  the 
northeasterly  portion  of  the  claim,  and  contained  eighty-five  acres, 
more  or  less,  is  in  fact  an  error,  and  does  not  impair  the  precedent 
particular  description.  The  whole  controversy  between  the  par- 
ties, therefore,  hinges  on  the  interpretation  to  be  given  to  that 
provision  in  the  will  by  which  the  testator  devised  to  his  wife  “all 
that  part  of  the  Oregon  City  land  claim  not  laid  off  into  lots  and 
blocks,  and  lying  in  the  northeasterly  portion  of  said  claim,  and 
containing  eighty-five  acres,  more  or  less.” 

The  intention  of  a testator,  as  expressed  in  his  will,  is,  of  course, 
the  controlling  factor  in  its  construction,  but  there  are  certain  ele- 
mentary rules  or  guides  which  are  considered  valuable  to  aid  in 
arriving  at  such  intention.  Among  these,  are  that  a precedent 
particular  description  is  not  to  be  impaired  by  a subsequent  gene- 
ral description  or  reference,  and  that  words  of  reference  or  expla- 
nation never  destroy  a specific  grant  ( Melvin  v.  Proprietors  of 
Locks  and  Canals , etc.,  5 Meta  [Mass.]  15;  Hathom  v.  Hinds,  69 
Me.  326 ; Maker  v.  Lasell,  83  id.  562 ; 22  Atl.  474)  That  where 
a testator  misdescribes  an  estate  as  to  its  locality,  and  there  is  suf- 
ficient appearing  on  the  face  of  the  will,  as  applied  to  the  subject- 
matter  to  show  that  such  description  was  a mistake,  it  will  not 
have  the  effect  to  defeat  the  obvious  intention  of  the  testator. 
(Moreland  v.  Brady , 8 Or.  303;  1 Kedf.  Wills,  *469.)  While 
words  cannot  be  added  to  a will,  yet,  in  arriving  at  the  intention 
of  the  testator,  so  much  as  is  false  in  the  description  may  be  re- 
jected, and,  if  enough  remains  to  identify  the  premises  intended 
to  be  devised,  the  will  may  be  read  and  considered  with  the  false 
words  eliminated  therefrom.  ( Whitcomb  v.  Rodman  [111.],  40  N. 
E.  553.)  It  is  presumed  that  the  testator,  when  he  makes  and 
publishes  his  will,  intends  to  dispose  of  his  whole  estate,  unless 
the  presumption  is  rebutted  by  its  provisions  or  evidence  to  the 
contrary.  ( Smith's  Exr  v.  Smith,  17  Grat  268;  Irwin  v.  Zane, 
15  W.  Va.  646.)  Applying  these  rules  and  tests  to  the  case  at 
bar,  the  result  is  manifestly  favorable  to  the  defendant  The  tes- 
tator and  his  wife  were  the  owners,  as  tenants  in  common,  of 
the  unsold  portion  of  the  Oregon  City  claim,  platted  and  unplat- 
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ted,  and  the  various  provisions  of  the  will  indicate  quite  clearly 
that  he  intended  it  should  operate  as  a partition  or  division  thereof 
between  his  wife  and  children,  and  that  she  consented  thereto.  In 
other  words,  it  would  seem  that  he  intended  to  devise  to  his  wife 
his  two-thirds  interest  in  the  portion  of  the  claim  described  in  the 
second  clause  of  the  will  in  consideration  of  her  consent  to  the  di- 
vision of  the  remainder,  including  her  interest,  among  his  children, 
ns  he  assumed  to  do  in  other  parts  of  the  will.  This  intention  is 
indicated  by  the  preamble  to  the  second  clause,  in  which  the  tes 
tator  recites  the  fact  that  his  wife  is  the  owner  in  her  own  right  of 
the  undivided  one-third  of  all  the  property  of  her  father,  Dr.  Mc- 
Loughlin,  in  the  state  of  Oregon,  and  then  proceeds  to  say  “ that, 
as  and  for  the  divided  interest  in  and  to  all  the  unsold  real  estate 
to  which  she  was  so  entitled,  she  fully  consenting  thereto,  I hereby 
formally  give  and  devise  to  her  ” certain  described  real  property, 
including  “all  that  part  of  the  Oregon  City  land  claim  not  laid  off 
into  lots  and  blocks,  and  lying  in  the  northeasterly  portion  of  said 
claim,  and  containing  eighty-five  acres,  more  or  less.”  Now,  this 
is  the  only  reference  in  the  will  to  the  portion  of  the  claim  not 
laid  off  into  lots  and  blocks,  and  it  is  apparent  that  the  testator 
intended,  in  order  to  carry  out  his  plan  of  division,  to  devise  all 
of  such  portion  to  his  wife,  and  there  is  nothing  in  the  language 
as  used  to  prevent  this  intention  from  being  carried  into  effect. 
Indeed,  no  other  construction  can,  it  seems  to  us,  be  put  upon  the 
language  used.  The  unplatted  part  of  the  claim  was  one  body  of 
uninclosed  land,  lying  in  the  north  and  easterly  portion  thereof, 
and  was  not  divided  into  separate  tracts  by  either  natural  or  arti- 
ficial boundaries.  There  was  no  particular  part  thereof  to  which 
the  description  contended  for  by  the  plaintiff  can  apply.  It  can 
only  be  satisfied  by  arbitrarily  measuring  off  a tract  containing 
eighty-five  acres  somewhere  in  the  northeasterly  portion  of  the 
claim,  and  there  is  nothing  in  the  will  or  in  the  actual  condition 
of  the  land  itself  by  which  the  particular  portion  rfo  to  bo 
set  off  can  be  ascertained.  It  will  also  be  observed  that  the 
devise  is.  not  of  a part  of  the  unplatted  portion  of  the  claim, 
t>ut  of  “all  that  portion  of  the  Oregon  City  land  claim  not  laid  off 
into  lots  and  blocks,”  which  it  is  admitted  is  sufficiently  definite, 
jf  it  stood  alone;  and  the  question  is  whether  this  certain  and  defi- 
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nite  description  is,  in  view  of  the  surrounding  circumstances, 
to  be  controlled  and  limited  by  the  words,  “and  lying  in  the  north- 
easterly portion  of  said  claim,  and  containing  eighty-five  acres, 
more  or  less."  If  this  latter  clause,  which  was  evidently  intended 
as  an  additional  or  cumulative  description,  be  omitted,  the  case 
presents  no  difficulty  whatever;  and  it  is  a well-settled  rule  that  a 
mere  inaccurate  statement  as  to  the  location  of  the  property  in- 
tended to  be  devised,  or  of  the  number  of  acres  contained  therein, 
will  not  limit  or  restrict  an  otherwise  definite  and  certain  grant 
Thus,  where  the  property  devised  was  described  in  the  will  as  lots 
1 and  2,  in  block  187,  of  the  city  of  Portland,  and  the  testator  did 
not  own  lots  1 and  2,  in  such  block,  but  did  own  lots  2 and  4 
therein,  it  was  held  that  the  erroneous  part  of  the  description 
might  be  rejected,  and  that  the  remainder  was  sufficient  to  identify 
the  property  intended  to  be  devised  with  reasonable  certainty. 
(J foreland,  v.  Brady , 8 Or.  303.)  So,  also,  a conveyance  of  “all 
real  estate  situated  in  Hope,  Warren,  and  Union,  meaning  to  con- 
vey all  my  right,  title,  and  interest  in  the  real  estate  occupied  by 
me,"  is  not  limited  by  the  latter  clause  to  the  estate  actually  occu- 
pied by  the  grantor.  ( Hobbs  v.  Pay-son  [Me.],  27  Atl.  519.)  And 
again,  a devise  of  “all  moneys  and  properties,  real  and  personal,” 
etc.,  “in  the  city  of  Chicago,  county  of  Cook,  and  in  Ogle  county, 
state  of  Illinois,”  was  held  to  pass  real  estate  of  the  testator  in 
Cook  county,  although  outside  of  the  city  of  Chicago.  ( Hig- 
gins v.  Dwen , 100  111.  554.)  So,  also,  a devise  “of  the  undivided 
one-half  of  all  the  lands  of  which  I may  die  possessed,  my  lands 
being  in  the  north  half  of  the  northeast  fractional  quarter  of  sec- 
tion 35,”  is  sufficient  to  pass  lands  in  section  36.  (Priest  v. 
Lackey  [Ind.  Sup.],  39  N.  K 54.)  So,  also,  a lease  “of  the  farm 
on  which  J.  D.  now  lives,  lying  east  of  the  farm  of  J.  M.,  west  of 
the  farm  of  A.  B.  and  J.  D.,  and  south  of  the  farm  of  T.  B.,  to 
contain  eighty  acres  in  one  piece,”  was  held  to  include  the  entire 
farm,  although  it  contained  in  fact  one  hundred  and  forty-nine 
acres.  ( Jackson  v.  Bairinyer,  15  Johns.  470.)  Many  other  au- 
thorities could  be  cited  to  the  same  effect,  but  these  are  sufficient 
to  illustrate  the  application  of  the  principle  that  an  erroneous 
statement  as  to  the  location  of  property  intended  to  be  devised 
will  not  limit  or  restrict  an  otherwise  definite  description.  In  out 
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opinion,  the  devise  in  question  included  all  that  portion  of  the 
Oregon  City  claim  not  laid  off  into  lots  and  blocks,  and  the  judg- 
ment of  the  court  below  must  therefore  be  affirmed 


Merrill  et  al.  vs.  Curtis  et  al. 

[Supreme  Court  of  New  Hampshire,  Rockingham,  March  11,  1898;  89  Atl. 

Rep.  978.] 

Construction  of  wills — Who  ark  legal  representatives. 

1 . Testator  by  his  will  directed  that  the  income  arising  from  his  property  should 

be  divided,  by  his  trustees,  ••equally  between  my  wife  and  my  children 
and  the  legal  representatives  of  such  of  them  ns  may  have  deceased  ; and 
after  the  decease  of  my  wife  shall  he  divided  by  them  (the  trustees) 
semi-annually  equally  between  my  children  and  the  legal  representatives 
of  such  of  them  as  may  have  deceased."  Held,  that  after  the  death  of  the 
widow,  the  trust  fund  was  to  be  divided  between  the  children’s  children 
and  the  legal  representatives  of  such  as  may  have  died. 

2.  The  children  of  a deceased  child  of  the  testator  are  the  legal  representatives 

of  the  child  within  the  meaning  of  the  words  above  employed. 

Appeal  from  an  order  of  the  Probate  Court  entered  at  a term 
held  in  and  for  the  county  of  Rockingham. 

j Eastman,  Young  <1  O'  Neill,  for  plaintiffs 

Streeter,  Walker  <i  Hollis  and  Niles  efr  Johnson,  lor  defendant 
Curtis. 

John  & H.  Frink,  for  defendants  Brewers. 

Bill  in  equity  praying  for  direction  in  the  execution  of  a trust. 
Jeremiah  L.  Robinson,  late  of  Exeter,  deceased,  left  a will  contain- 
ing the  following  provision  : “ It  is  my  will,  and  I do  hereby  order 
nnd  direct,  that  the  remaining  three-fourths  part  of  all  my  estate 
shall  be  held  by  the  said  trustees,  and  all  the  rents,  interest,  and 
income  thereof  during  the  lifetime  of  my  wife  shall  be  divided  by 
them,  semi-annually,  equally  between  my  wife  and  my  children, 
and  the  legal  representatives  of  such  of  them  as  may  have  de- 
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ceased  ; and  after  the  decease  of  my  wife  shall  be  divided  by  them, 
semi-annually,  equally  between  my  children  and  the  legal  repre- 
sentatives of  such  of  them  as  may  have  deceased  so  long  as  any 
one  of  my  children  shall  be  living;  and,  when  all  my  children  are 
dead,  then  all  my  estate  shall  be  divided  by  said  trustees  equally 
between  their  children  and  the  legal  representatives  of  such  of 
them  as  may  have  deceased,  giving  to  the  representatives  of  each 
of  my  children  an  equal  share.”  The  plaintiffs  are  the  trustees 
under  this  provision.  The  widow  and  the  four  children  of  the 
testator  are  dead.  The  defendant  Curtis  is  the  only  child  of  one 
of  these  children  ; the  four  defendants  Brewers  are  the  only  chil- 
dren of  another ; and  the  testator's  other  two  children  left  no  child 
or  issue  of  any  child  surviving  them.  The  question  is  whether 
the  defendant  Curtis  is  entitled  to  one-half  or  one-fifth  of  the  trust 
estata 

Chase,  J.-— After  the  death  of  the  widow  and  all  the  children 
of  the  testator,  the  trust  fund  was  to  be  divided  between  the  chil- 
dren's children  and  the  legal  representatives  of  such  as  may  have 
died,  giving  to  the  representatives  of  each  child  of  the  testator  an 
equal  shara  The  children  of  a deceased  child  of  the  testator  are 
the  “representatives”  of  the  child,  within  the  meaning  of  the 
word  as  here  used.  The  intention  is  clearly  expressed.  Upon  the 
happening  of  the  contingency,  the  division  is  to  be  into  as  many 
equal  parts  as  there  were  children  of  the  testator  who  left  children 
them  surviving,  and  the  children  of  each  one  of  such  children  of 
the  testator  are  entitled  to  one  of  the  parts.  As  only  two  of  the 
testator’s  children  left  children  surviving  them,  the  division 
should  be  into  two  parts,  of  which  Mrs.  Curtis,  as  the  sole  repre- 
sentative of  one  child,  is  entitled  to  one,  and  the  four  Brewer  chil- 
dren, as  representatives  of  the  other  child,  together,  are  entitled  to 
the  other.  Case  discharged.  All  concurred. 


Note.— WHO  ARE  LEGAL  REPRESENTATIVES. 

The  term  “representatives,”  as  employed  In  the  principal  case,  bas  given 
rise  to  much  confusion,  particularly  in  testamentary  law,  and  it  may  be  well  in 
this  connection  to  clear  up  certain  ambiguities  and  uncertainties  that  still  linger 
around  the  phrase. 
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In  most  cases,  it  should  be  said,  that  the  term  “legal  representatives"  Is 
synonymous  with  and  imports  the  personal  representatives — that  is  to  say  the 
terms  are  used  interchangeably.  (Kilner  v.  Leech,  10  Beav.  360.) 

Iu  the  case  of  Drake  v.  Pell  (3  Edw.  Ch.  370),  Vice-Chancellor  McCook 
says,  in  respect  to  the  words  “ legal  representatives"  : “ If  the  property  trans- 
mitted be  personal  estate,  the  persons  designated  by  and  answering  to  this  de- 
scription arc  those  who,  by  the  statutes  of  distribution,  arc  known  ns  the  next 
of  kin,  and  not  the  executors  or  administrators."  So,  also,  in  Watson  v.  Bnn- 
ney  (2  Sandf.  417),  the  court  says  : “ The  term  ' legal  representatives'  is  not 
used  * * * In  its  ordinary  sense  * * * executors  or  administrators. 
It  is  those  legal  representatives  who  are  designated  by  the  statute  of  distribu- 
tion of  intestates'  estates." 

In  the  comparatively  recent  ease  of  Rivcnett  v.  Rlvenett  (83  Mich.  10),  the 
Supreme  Court  of  that  state  held  unanimously  in  the  case  of  a devise  to  testa- 
trix’s children  in  equal  proportions,  and  in  the  event  of  either  dying  before  the 
other,  his  or  her  share  to  be  " divided  among  the  survivors  or  their  legal  repre- 
sentatives, share  and  share  alike,”  that  the  two  children  of  a daughter  so  dying 
should  receive  only  their  mother's  share.  Mr.  Justice  Siierwood,  in  the  course 
of  his  opinion,  says  : “ By  the  term  ' legal  representatives’  iu  this  will  was  evi- 
dently meant  the  lawful  heirs;  a different  construction  is  not  claimed  by  cither 
party.  It  is  only  in  case  of  the  death  of  one  of  the  four  children  of  the  testa- 
trix that  she  desired  any  of  the  property  to  goto  ‘ legal  representatives  ’ of  any 
of  her  children.  If  the  ‘ legal  representatives'  intended  are  confined  to  those 
of  the  survivors,  as  claimed  by  counsel  for  appellant,  then  the  term  has  no 
meaning  in  the  will,  because  survivors  could  have  no  Ugal  repraenlatioa.  A 
will  must  be  so  construed  that  each  word  means  something,  if  possible,  and 
this  cannot  be  done  unless  the  words  ‘ legal  representatives ' mean  the  legal 
heirs  of  Emma  Bourquin,  which  will  entitle  her  children  to  their  mother's 
share  (had  she  lived)  in  the  estate  of  the  testatrix;  and  this,  I think.  Is  the  true 
construction  of  the  will.” 

Judge  Redfield  throws  a strong  illumination  upon  this  subject.  “ Legal 
representatives  and  personal  representatives,  in  the  strict,  and  perhaps  in  the 
popular  or  professional  sense,  mean  nothing  more  or  less  than  executors  or 
administrators.  But  from  the  fact  that  bequests  have  often  been  left  to  ‘ legal 
representatives,'  and  sometimes  to  ‘ personal  representatives,’  aud  that  it  could 
not  reasonably  be  presumed  that  it  was  the  purpose  of  the  testator  to  make 
such  gifts  beneficially  to  the  executors  or  administrators,  whose  relation  Is 
rather  official  and  fiduciary  than  personal  to  the  testator,  courts  have  sought  to 
give  effect  to  the  intention  by  means  of  some  secondary  sense  of  the  terms. 

“ Thus,  where  the  testatrix  gave  the  residue  of  her  estate  to  certain  persons, 
and  if  these  should  die  in  her  lifetime,  then  to  their  legal  representatives,  it 
Was  held  that  the  next  of  kin  were  entitled  under  this  designation.  And  it  has 
been  held  that  legal  representatives  mean  next  of  kin,  according  to  the  statute 
of  distributions.” 

In  Holloway  v.  Radcliffe  (23  Beav.  164).  and  Wilson  v.  Pilklngton  (11  Jurist 
537),  It  was  held  that  personal  representatives  means  next  of  kin.  Jarm.  on 
Wills  (5th  Am.  ed.,  R.  A T.,  vol.  2,  649),  says  that  legal  representatives  and 
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pergonal  representatives  have  been  construed  as  descriptive  of  the  persons 
taking  the  personal  estate  under  the  statute  of  distributions.  (See,  also. 
Bridge  v.  Abbot,  3 B.  C.  C.  234;  Rice's  Am.  Probate  Law  and  Practice.  204.) 

By  far  the  most  satisfactory  exposition  of  this  term  that  we  have  been  able 
to  discover  is  found  in  Anderson's  Law  Diet.,  under  the  general  title  of  Repre- 
sentation (page  883).  After  giving  various  apt  and  illustrative  deilnillons  of 
the  latter  word,  he  comes  to  the  specific  definition,  and  says : “ In  the  broadest 
sense,  one  who  lawfully  represents  another  in  any  matter  whatever;  ordinarily, 
an  executor  or  administrator,  but  this  meaning,  in  a will,  may  be  controlled 
by  the  context;  while,  strictly,  an  executor  or  admiuistrator,  is  often  used  in 
other  senses  in  statutes,  wills,  deeds,  and  contracts."  (Citing  Bowman  v. 
Long,  89  III.  31-32  [1878];  Warnecke  v.  Lcmbca,  71  id.  92-93  [1873];  Johnson 
v.  Van  Epps,  110  id.  559-60  [1884] ; Halsey  v.  Peterson,  87  N.  J.  Eq.  448  [1883]; 
34  La.  An.  1099.) 

Continuing  Mr.  Anderson  further  illustrates  his  definition  by  citing  authori- 
ties which  hold  that  in  a will  the  words  refer  to  the  artificial  representation 
granted  by  the  Probate  Court,  or  those  who  take  under  the  statute  of  distribu- 
tion. The  words,  by  themselves,  denote  the  former,  but  the  context  may  show 
that  the  testator  meant  his  next  of  kin  within  the  statute. 

In  fine,  the  designation  is  broad  enough  to  include  all  persons  who,  with  re- 
spect to  another's  property,  stand  in  his  place,  and  represent  his  interests, 
whether  transferred  by  his  act  or  by  operation  of  law. 

An  executor  or  administrator  represents  the  person  of  the  deceased  as  to  per- 
sonal estate. 

The  heir  at  law  represents  the  real  estate  of  his  deceased  ancestor. 

A widow  is  not  a " personal  representative;  ” nor  is  an  agent. 

Representatives  of  a deceased  person  are  “ real  "or  " personal;  ” the  former 
being  his  heirs  at  law,  and  the  latter,  ordinarily,  Ills  executors  or  administra- 
tors. The  term  “ representative  ” includes  both  classes.  When  the  personal 
representatives  alone  are  Intended  in  a statute  they  are  so  named.  , . As  to 
personalty,  executors  and  administrators,  although  the  usual,  are  not  the  sole, 
representatives  of  a deceased  party.  The  next  of  kin,  when  they  succeed  to 
the  personalty,  whether  through  the  intervention  of  the  executors  or  adminis- 
trators or  in  any  other  way,  become  the  representatives  quoad  the  effects  dis- 
tributed. In  wills  and  settlements,  "representatives"  aud  “legal  representa- 
tives ” are  frequently  held  to  mean  heirs  and  next  of  kin,  aud  not  executors  or 
administrators. 

The  heir  at  law  succeeds  to  all  the  rights  and  responsibilities  of  the  deceased 
ancestor  in  respect  to  realty,  and  is.  in  all  respects,  pro  hoc  Ha,  his  representa- 
tive. The  executor  or  administrator,  except  in  special  cases,  represents  the 
deceased  only  as  to  the  personal  estate,  and,  hence,  is  denominated  the  “ per- 
sonal " representative.  Mr.  Anderson  cites  the  following  American  authorities 
as  sustaining  his  definition  of  the  term;  Farnum  v.  Farnum  (53  Conn.  291);  N. 
Y.  Mut.  L.  Ins  Co.  v.  Armstrong  (117  U.  S.  597);  N.  Y.  L.  Ins.  Co.  v.  Flack 
(3  Md,  353);  Jones  v.  Taintor  (15  Minn.  517);  Lee  v.  Dill  (39  Barb.  520);  Card  v. 
Card  (39  N.  Y.  323).  He  has  apparently  overlooked  the  case  of  Phvfe  v.  Phyfe 
(3  Bradf.  45),— a case  decided  some  forty  years  ago  by  the  then  surrogate  of 
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New  York  county.  A will  contained  n certain  bequest  to  sons  and  their  legal 
representatives,  and  then  follows  this  additional  clause:  " The  legal  representa- 
tives or  children  of  ray  said  sons  to  l>e  entitled  to  receive  such  part  only,' 
etc.  The  surrogate  held,  and  his  decision  has  remained  unquestioned,  that 
the  term  “legal  representatives"  embraced  children  only,  and  should  not  he 
extended  so  as  to  include  substitutes  who  might  represent  some  portion  of  their 
legal  claim. 


Webb  vs.  Br anker. 

[Supreme  Court  of  Kansas,  March  5,  1888  ; 59  Kan.  190;  52  Pac.  Rep.  429.] 

Appeal — Case-made — Guardian  and  ward — Administrators 
— Trusts— Sales — Validity— Accounting — Infancy. 

1.  Where  there  is  a statement  in  a case-made  that  it  contains  “the  substance 

of  all  of  the  testimony,”  the  evidence  will  be  deemed  to  be  before  the  court 
for  the  purposes  of  review. 

2.  An  administrator  or  guardian  is  prohibited  from  purchasing  trust  property 

at  his  own  suie;  and  a sale  by  him  to  another,  who  does  not  pay  any  con- 
sideration, and  who  immediately  transfers  the  property  to  the  administrator 
or  guardian,  is  void,  aud  as  much  a violation  of  the  fiduciary  relation,  and 
as  great  a fraud  in  the  eye  of  the  law,  as  if  the  sale  had  been  made  directly 
to  himself. 

8.  Although  a final  settlement  is  mnde  by  the  administrator  or  guardian,  the 
owner  of  the  land  and  beneficiary  of  the  trust  will  ordinarily  not  be  estopped 
from  asserting  title  to  land  so  wrongfully  obtained  by  the  trustee,  unless 
the  beneficiary  had  full  knowledge  of  the  wrongs  practiced  by  the  trustee, 
and  of  the  facts  upon  which  the  rights  of  the  beneficiary  are  founded. 

4.  Nor  can  the  fact  that  the  trustee  made  improvements  on  land  so  obtained 

during  the  infancy  of  the  beneficiary,  and  with  her  knowledge,  prevent 
her  from  claiming  the  land  after  she  attains  majority. 

5.  Instructions  examined,  and  some  language  pointed  out  which  is  deemed  to 

be  of  a misleading  character. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  county. 

Z.  T.  ITazen,  Judge. 

Action  by  Josie  Webb  against  John  S.  Branner.  Defendant 
had  judgment,  and  plaintiff  brings  error.  Reversed. 
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Keeler , Welch  it  Hite}  for  plaintiff  in  error. 

*5.  B.  Isenharl,  for  defendant  in  error. 

Johnston,  J. — This  was  an  action  by  Josie  Webb  to  recover 
from  John  S.  Branner  an  undivided  one-fourth  interest  in  a valu- 
able lot  in  the  city  of  Topeka,  together  with  the  rents  and  profits 
thereof.  Prior  to  October  10,  1875,  the  lot  was  jointly  owned  by 
Jacob  Kline  and  John  S.  Branner,  who  were  engaged  in  business 
together  under  the  firm  name  of  Branner  & Kline.  On  the  date 
mentioned  Jacob  Kline  died  intestate,  leaving  as  his  only  heirs 
Josie  Kline,  now  Josie  Webb,  who  was  then  six  years  of  age,  and 
another  daughter,  Millie  Kline.  On  October  15,  1875,  Branner 
was  appointed  administrator  of  the  estate  of  Jacob  Kline,  and 
continued  to  act  in  that  capacity  until  December  29,  1880,  when 
he  made  what  is  termed  his  final  report,  to  which  was  attached  an 
affidavit  that  all  the  debts  of  the  estate  were  fully  paid,  and  that 
the  estate  was  fully  administered.  His  final  account  was  accepted, 
and  he  was  discharged  by  the  Probate  Court  as  administrator.  It 
further  appears  that  on  January  10,  1876,  he  undertook  to  ad. 
minister  the  estate  of  the  firm  of  Branner  & Kline,  as  surviving 
partner,  and  under  direction  of  the  Probate  Court  gave  a bond  ns 
surviving  partner,  and  that  he  made  an  inventory  and  filed  ac- 
counts as  such  surviving  partner.  In  the  inventory  of  the  partner- 
ship property  the  lot  in  question  was  described.  On  January  6, 
1877,  he  was  appointed  and  qualified  as  guardian  of  the  persons 
and  estates  of  Josie  Kline  and  Millie  Kline,  and  continued  to  act 
as  such  guardian  during  their  minority.  On  March  26,  1881. 
Branner  applied  for  and  obtained  an  order  of  the  Probate  Court 
authorizing  him  to  sell  the  lot  in  question  for  the  payment  of 
partnership  debts.  On  December  13,  1881,  he  reported  that  he 
had  sold  an  undivided  half  of  the  lot  to  Otto  Kuehne  for  $3,000. 
An  order  was  entered  approving  the  sale,  and  directing  that  a deed 
be  executed  to  Kuehne.  A deed  was  executed,  purporting  to 
convey  one-half  of  the  lot,  and  on  the  following  day  Kuehne  in 
turn  conveyed  the  same  interest  to  Branner.  At  the  time  of  the 
sale  of  the  lot  the  plaintiff  was  an  infant  about  twelve  years  of 
age.  Shortly  after  the  making  of  the  deeds,  Branner  erected  a 
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'building  on  the  lot,  the  cost  of  which  was  estimated  at  from 
$7,000  to  $10,000.  At  the  time  the  deed  was  executed  from 
Kuehne  to  Brnnner  there  was  a small  frame  building  upon  the  lot, 
of  little  value,  but  since  the  erection  of  the  larger  building,  in 
1881,  the  rental  value  of  the  lot  has  been  $210  per  month.  In 
1891  an  account  was  filed  by  Branner  as  guardian  of  the  person 
and  estate  of  the  plaintiff,  in  which  it  was  stated  that  she  was 
indebted  to  him  as  guardian  in  the  sum  of  $1,196.96,  and  which 
the  court  made  a charge  on  the  estate  inherited  by  the  plaintiff 
from  her  father.  An  order  was  entered  discharging  Branner  and 
his  sureties  from  liability  by  reason  of  his  guardianship,  but  in  the 
order  there  was  an  exception  of  any  property  or  estate  inherited 
by  the  plaintiff  and  her  sister,  or  either  of  them,  in  which  Branner 
owned  or  owns  any  interest  as  surviving  partner  of  Jacob  Kline. 
In  1892  another  report,  designated  as  the  final  report  as  guardian 
of  the  children  of  Jacob  Kline  and  as  surviving  partner  of  the 
firm  of  Branner  & Kline,  was  presented  to  the  Probate  Court,  nnd 
on  April  20th  of  that  year  this  report  was  examined  by  the  Probate 
Court,  the  plaintiff  being  present  in  person  and  represented  by 
attorneys.  During  the  consideration  of  this  account  the  plaintiff 
and  her  attorneys  objected  to  various  items,  and  resisted  the 
allowSnce  of  the  account  The  court  found  that  there  was  due 
from  the  plaintiff  to  her  guardian,  Branner,  the  sum  of  $1,116.52, 
and  that  there  was  due  from  Branner,  the  guardian,  to  Millie  Kline 
the  sum  of  $3,350.44,  and  directed  that,  when  these  amounts  were 
paid,  as  well  as  some  allowances  of  attorney’s  fees  and  costs,  Bran- 
ner, as  guardian  and  surviving  partner,  should  be  discharged  from 
his  trust,  and  that  the  sureties  upon  his  bond  should  be  relieved 
from  liability  by  reason  of  the  trust.  Shortly  after  the  making  of  this 
order  the  plaintiff  paid  the  amount  found  by  the  Probate  Court  to  be 
due  from  her  to  the  guardian  to  her  sister,  and  this  amount  was 
credited  upon  the  indebtedness  of  Branner  to  the  sister.  About  two 
years  after  the  settlement  this  proceeding  was  begun.  The  plaintiff 
claims  that,  as  one  of  the  heirs  of  her  father,  she  inherited  a one- 
fourth  interest  in  the  lot,  nnd  that  the  proceedings  by  which  Bran- 
ner obtained  the  conveyance  of  the  lot  were  irregular  and  void, 
and  he  therefore  took  no  title  by  virtue  of  those  proceedings.  On 
the  part  of  Branner  it  is  claimed  that  the  lot  wa3  sold  under  the 
Vol.  Ill — 50 
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direction  and  with  the  approval  of  the  Probate  Court,  for  a fair 
price  ; that  the  proceeds  were  applied  to  the  payment  of  partner- 
ship debts;  and  that,  if  the  proceedings  were  irregular  and  void, 
they  have  been  ratified  and  acquiesced  in  by  the  plaintiff  to  such 
an  extent  that  she  i3  estopped  from  asserting  title  to  the  lot.  The 
trial  resulted  in  favor  of  Branner,  and  the  plaintiff  brings  the  case 
here,  alleging  errors  in  the  admission  of  testimony,  in  charging 
the  jury,  and  in  upholding  the  verdict. 

The  determination  of  the  errors  assigned  rests  to  some  extent 
on  the  testimony,  and  the  defendant  urges  that  the  testimony 
has  not  been  so  preserved  as  to  make  the  errors  available. 
There  is  a recital  in  the  case  made  that  it  contains  “ the  substance 
of  all  the  testimony,”  and  this,  we  think,  is  sufficient  to  warrant  a 
review.  (Cavender  v.  Roberson,  33  Kan.  626;  7 Pac.  152  ) From 
the  testimony  it  appears  that  the  proceedings  for  the  sale  of  the 
lot  were  fatally  defective,  and  the  trial  court  instructed  the  jury 
that  the  order  of  the  Probate  Court  relating  to  sale  and  confirma- 
tion were  absolutely  void,  and  that  the  deeds  from  Branner  to 
Kuehne  and  from  Kueline  back  to  Branner  were  also  void,  and 
did  not  operate  to  transfer  any  title  in  the  properly  to  Branner. 
Aside  from  the  invalidity  of  the  proceedings  preliminary  to  the 
sale  and  at  the  sale  itself,  the  act  of  Branner  was,  in  effect, *an  at- 
tempt to  purchase  trust  property  from  himself  as  trustee.  While 
the  deed  was  executed  to  Kuehne,  it  is  clearly  shown  that  he  did 
not  purchase  the  lot,  did  not  pay  any  consideration  for  it,  and  did 
not  receive  any  consideration  when  he  subsequently  made  a deed 
to  Branner.  lie  simply  took  the  deed  and  executed  another  at 
the  instance  of  Branner,  and  for  his  accommodation.  While,  upon 
the  face  of  the  proceedings,  it  appeared  to  be  a bona  fide  sale  and 
an  actual  transfer  of  the  lot,  it  was  only  a device  by  which  Bran- 
ner  undertook  to  indirectly  acquire  title  from  himself  as  trustee, 
and  was  as  much  a violation  of  the  fiduciary  relation,  and  as  great 
a fraud  in  the  eye  of  the  law,  as  though  he  had  made  a direct  sale 
to  himself.  Whether  the  heirs  of  Kline  knew  that  the  sale  to 
Kuehne  was  not  a bona  fide  transaction  until  about  the  time  this 
action  was  brought  does  not  appear,  nor  is  there  any  direct  testi- 
mony why  Branner  resorted  to  this  means  of  obtaining  the  lot  It 
was  shown  that  a fair  price  was  obtained  for  the  lot,  but,  there 
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being  a manifest  conflict  between  the  duties  of  the  trustee  and  his 
personal  interests,  the  courts,  for  the  purpose  of  removing  all  op- 
portunity for  fraud,  generally  hold  such  transfers  to  be  void, 
whether  they  appear  to  be  fair  or  not  The  general  rule  is  that 
the  trustee  is  disabled  from  purchasing  trust  property,  whether 
the  purchase  is  made  directly  by  himself  or  through  another; 
and,  besides,  we  have  a legislative  prohibition.  Every  adminis- 
trator or  guardian,  when  he  reports  a sale  of  real  estate,  is  required 
to  make  an  affidavit  that  “ he  did  not,  directly  or  indirectly,  pur- 
chase such  real  estate,  or  any  part  thereof,  or  any  interest  therein.”  , 
(Gen.  St  1897,  ch.  107,  §§  132,  133 ; id.  ch.  108,  §§  17,  18.) 
Proof  of  the  making  of  these  deeds  was  admitted  in  evidence,  not 
for  the  purpose  of  showing  a transfer  of  title,  but  only  to  aid  the 
jury  in  determining  whether  Branner  had  acted  openly  and  fairly 
in  the  settlement  of  the  estate.  The  court  having  determined  that 
the  sale  and  deeds  were  void,  there  was  no  transfer  of  the  title, 
and  the  plaintiff  retained  her  interest  in  the  property  unless  it  has 
been  otherwise  transferred,  or  that  by  reason  of  her  conduct  she 
is  estopped  from  asserting  her  title.  On  this  question  the  court 
instructed  the  jury  that:  “If  you  find  from  the  evidence  in  this 
case  that  in  the  disposition  of  this  property  by  John  S.  Branner  as 
the  surviving  partner  of  Branner  & Kline  he  was  acting  in  good 
faith,  and  that  in  disposing  of  it  in  the  manner  in  which  he  did 
he  procured  the  full  value  of  the  property,  and  that  the  proceeds 
of  this  property,  disposed  of  in  the  manner  in  which  it  was  used 
in  the  payment  of  partnership  debts,  or  that  the  fund  created  by 
this  sale  was  carried  into  the  general  partnership  fund  by  the  sur- 
viving partner,  and  that  the  plaintiff  knew  of  the  manner  in  which 
this  property  had  been  disposed  of,  and  acquiesced  therein,  and 
received  the  proceeds  of  the  sale  through  a settlement  in  1892, — 
then  I instruct  you  that  she  would  be  estopped  from  asserting 
title  to  this  property,  and  could  not  recover  in  this  action,  although 
the  deed  through  which  defendant  claims  is  void."  In  another 
instruction  the  jury  were  told  that  if  the  sale  was  made  for  the 
payment  of  partnership  debts,  and  the  money  received  was  the 
fair  value  of  the  lot  at  the  time,  and  that  it  went  into  the  general 
partnership  fund,  and  that  thereafter  Branner  took  possession  of 
the  lot,  and  made  lasting  and  valuable  improvements  thereon, 
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“ and  that  plaintiff  knew  of  the  manner  in  which  this  lot  had  been 
disposed  of,  and  permitted  Branner  to  make  lasting  and  valuable 
improvements  upon  the  premises,  and  was  present  in  person  or  by 
attorney  in  the  Probate  Court  at  the  time  the  defendant  made  his 
final  settlement  as  surviving  partner,  and  that  he  reported  at  that 
time  the  manner  in  which  this  lot  had  been  disposed  of,  and  that 
a final  settlement  was  then  had,  which  settlement  was  accepted  by 
plaintiff,  and  she  received  the  proceeds  of  this  settlement, — then, 
and  in  that  event,  1 instruct  you  that  she  would  be  estopped  from 
now  asserting  title  to  this  property.”  We  think  there  is  good  rea- 
son to  complain  of  these  instructions.  To  constitute  an  estoppel 
which  will  prevent  plaintiff  from  asserting  title  to  her  property, 
it  must  appear  that  she  had  full  knowledge  of  the  situation,  and  of 
the  facts  bearing  upon  the  invalidity  of  the  transfer.  She  ought 
not  to  be  concluded  if  she  was  ignorant  of  the  facts  upon  which 
her  rights  are  founded.  One  of  the  important  facts  is  the  knowl- 
edge that  the  sale  to  Kuehne  was  a pretense,  and  that  Branner 
had  in  fact  purchased  the  trust  property  for  himself.  On  the  face 
of  the  record,  Kuehne  appeared  to  be  an  actual  purchaser,  and  so 
far  as  the  testimony  shows,  the  plaintiff  did  not  know  the  real 
facts  in  the  case  at  the  time  the  alleged  final  settlement  was  made. 
If  she  had  known  of  the  violation  of  the  trust  in  respect  to  the  sale, 
she  might  not  have  acquiesced  in  the  settlement  A knowledge 
of  that  fact  would  naturally  lead  the  plaintiff  to  scrutinize  more 
closely  the  acts  and  doings  of  the  trustee,  and  she  would  be  less 
likely  to  accept  his  statements,  or  rely  upon  the  report  which  he 
made,  than  if  she  had  known  that  Kuehne  was  a mere  instrument 
employed  by  Branner  for  the  purpose  of  getting  the  property  into 
his  own  hands.  What  was  said  or  done  at  the  settlement  can  have 
had  little  effect  on  Branner.  His  improvements  were  made  about 
ten  years  prior  to  the  settlement, and  while  the  plaintiff  was  an  in- 
fant If  at  that  time  she  had  executed  a deed  to  Branner  for  the 
property,  and  had  received  the  value  of  it,  she  would  not  have 
been  estopped  to  claim  the  lot  on  attaining  her  majority.  It  ap- 
pears that  she  was  only  twelve  or  thirteen  years  of  age  when  the 
improvements  were  made,  and  therefore  it  cannot  be  said  that 
Branner  was  induced  to  spend  his  money,  or  part  with  the  value 
of  the  improvements,  because  of  the  representations  of  plaintiff, 
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or  by  reason  of  any  acquiescence  or  ratification  of  his  wrongful 
and  invalid  acts.  The  instructions  omit  any  mention  of  knowl- 
edge by  the  plaintiff  that  Branner  had  fraudulently  taken  the  title 
to  himself,  instead  of  making  a bona  fide  sale  to  Kuehne,  and  they 
are  also  faulty  in  making  it  a ground  of  estoppel  if  the  plaintiff 
knew  of  the  manner  in  which  the  lot  was  disposed  of,  and  per- 
mitted Branner  to  make  lasting  and  valuable  improvements  upon 
the  premises.  These  improvements,  as  we  have  seen,  were  made 
during  the  infancy  of  plaintiff,  and  the  facts  stated  as  to  the  im- 
provements, however  extended  her  knowledge,  would  not  conclude 
her.  Her  conduct  at  the  settlement  and  since  that  time  may  be 
made  the  basis  of  an  estoppel  if  the  facts  warrant  one.  She  ap- 
peared at  the  settlement  with  her  attorneys,  and  resisted  the 
allowance  of  the  defendant’s  accounts.  Notwithstanding  her 
objections  and  resistance,  the  court  found  that  there  was  due  from 
her  to  the  defendant  $1,146.52.  This  amount  she  paid,  and  this 
is  the  basis  of  the  claim  of  estoppel  Her  action  was  brought 
about  two  years  after  the  settlement  was  made.  She  is  not  seek- 
ing to  recover  the  money  back,  but  the  defendant  is  insisting  on 
the  estoppel,  because  she  acquiesced  in  the  settlement,  and  paid 
the  amount  awarded  against  her.  We  are  inclined  to  think,  how- 
ever, that  if  she,  with  full  knowledge  of  all  the  facts  and  circum- 
stances, took  a credit  for  the  purchase  money  of  the  lot  in  the 
settlement  that  was  made,  and  afterwards  acquiesced  in  and  rati- 
fied it  by  the  payment  of  the  amount  awarded  against  her,  she 
would  be  bound,  and  could  not  thereafter  claim  title  to  the  prop- 
erty. On  the  other  hand,  if  the  defendant  failed  to  act  in  good 
faith,  and  if,  by  reason  of  his  fraud  and  concealment,  the  plaintiff 
was  not  aware  of  the  real  facts  in  the  case,  the  estoppel  would  fail. 
It  having  been  determined  that  the  deed  was  void,  the  estate  of 
Kline  cannot  be  regarded  as  settled,  at  least  so  far  as  the  lot  in 
question  is  concerned.  An  attempt  was  made  to  inquire  into  the 
settlement,  and  it  was  claimed  that  Branner,  in  his  accounting,  had 
given  himself  credit  for  the  payment  of  a claim  which  had  already 
been  credited  in  his  final  settlement  as  administrator.  Assuming 
that  such  was  the  fact,  the  court  was  asked  to  instruct  the  jury 
that,  if  they  found  such  credits  aggregated  $6,000  or  more,  they 
should  find  that  the  plaintiff  had  not  received  the  proceeds  of  the 
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alleged  sale  by  him  of  the  undivided  half  of  the  lot  in  question. 
We  think  the  instruction  should  have  been  given.  If  the  final 
accounting  and  settlement  is  not  binding  on  the  plaintiff,  and  the 
estate  is  still  open,  a full  inquiry  should  be  allowed  as  to  the  good 
faith  and  honesty  of  Branner  in  administering  his  trust;  and,  if 
the  value  of  the  lot  has  been  wrongfully  withheld  from  the  plain- 
tiff, it  cannot  be  said  that  the  lot  has  been  paid  for. 

There  is  room  to  criticise  the  language  of  the  court  in  speaking 
of  the  conduct  of  Branner  in  the  settlement  of  the  partnership  es- 
tate It  is  stated  that  there  have  been  irregularities  in  the  pro- 
ceedings, and  the  court  remarks  that  it  would  seem  “ that  these 
irregularities  have  arisen,  partly  at  least,  by  the  misapprehension 
of  the  probate  judge  of  this  county  as  to  what  his  duties  were  in 
relation  to  the  settlement  of  partnership  estates  by  a surviving 
partner,  and  partly  by  a misapprehension  or  misconception  of  the 
law  in  relation  thereto  by  the  surviving  partner  in  regard  to  his 
duty  with  respect  to  the  partnership  property.”  On  the  part  of 
the  plaintiff  it  is  claimed  that  there  was  more  than  a misapprehen- 
sion or  misconception  of  the  law  by  the  defendant  It  is,  in  fact, 
contended  that  he  acted  fraudulently  ; but  the  instruction  quoted 
would  seem  to  exclude  the  idea  that  there  was  any  fraud  or  wrong 
on  the  part  of  the  defendant,  and  may  have  led  the  jury  to  think 
that  the  irregularities  referred  to  were  merely  the  results  of  mis- 
takes of  law.  The  good  faith  and  honesty  of  Branner  is  an  im- 
portant consideration  in  the  case,  and  especially  where  he  claims 
an  estoppel  against  the  plaintiff,  and  we  think,  therefore,  that  the 
reference  to  misapprehension  and  misconception  of  the  law  may 
have  been  misleading.  For  the  errors  pointed  out,  the  judgment 
will  be  reversed,  and  the  cause  remanded  for  a new  trial.  All  the 
justices  concurring. 
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Succession  of  Littell. 

{Supreme  Court  of  Louisiana,  Jan.  24,  1898;  50  La.  Ann.  815;  23  Southern 

Rep.  314.] 

Claims  against  decedent's  estate — Evidence — Misappro- 
priation of  note — Knowledge  of  endorsee. 

1.  A physician,  the  relative  of  an  aged  and  infirm  lady,  rendered  her  professional 
services  extending  through  several  years.  He  made  no  charge  against  her 
while  living,  but  was  told  by  her  she  would  compensate  him.  Shortly  be- 
fore her  death  she  gave  into  his  hands  $5,000  in  cash.  He  says  this  was  a 
donation  to  his  wife,  but  it  appears  to  have  been  received  by  him,  and  to 
have  passed  under  his  administration  and  control.  Under  the  circumstan- 
ces developed  by  the  evidence,  held,  this  was  the  compensation  she  referred 
to,  and  the  remuneration  he  depended  on,  and  he  cannot  recover  on  a 
large  claim  for  professional  services  presented  or  asserted  for  the  first  time 
after  her  death. 

2 (On  another  matter  in  sume  succession.)  While  the  fact  of  knowledge  of  an 
indorsee  that  a note  he  discounts  is  an  accommodation  note  is  no  defense 
against  it  if  taken  for  value,  bona  fide,  before  maturity,  where  such  note  is 
given  for  a special  object,  which  is  abandoned,  and  afterwards,  in  fraud 
of  the  maker,  it  is  negotiated  and  the  indorsee  knows,  or  has  reason  to  be- 
lieve, such  fraud,  his  participation  in  its  commission  bars  his  recovery. 

3.  This  applies  with  all  the  more  force  to  instruments  non-negotiable  in  char- 
acter, for,  not  being  negotiable,  greater  caution  is  required  of  the  purchaser. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  Court,  parish  of  St  Landry. 

Gilbert  L.  Dupre,  Judge. 

Opposition  by  R M.  Littell  and  others  to  the  executor's  account 

and  tableau  of  distribution  in  the  estate  of  Mrs.  Eleanor  A. 

Littell.  From  a judgment  for  the  estate,  opponents  appeal. 

Affirmed. 

Thomas  H.  Lewis,  for  appellant  the  succession. 

Henry  L Garland,  Jr.,  and  E.  B.  Du  Buisson,  for  appellants 

executors  and  Dr.  R M.  Littell. 

Kenneth  Baillio,  for  appellant  Vincent  Boagni. 
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Kenneth  Baillio,  for  appellees  Edward  M.  Boagni  and  others. 

Ilenry  L.  Garland  and  R D.  Estillette,  for  appellees  Bessie  Mil- 
lard and  Nellie  Haw. 

Blanchard,  J. — Mrs.  Eleanor  A.  Littell  died  in  1895,  well 
advanced  in  years,  and  leaving  a considerable  estate.  There  were 
no  forced  heirs.  She  left  a last  will  and  testament,  olographic  in 
form,  which  was  duly  admitted  to  probata  Dr.  T.  T.  Tarlton 
and  Dr.  R M.  Littell  were  named  as  executors,  and  qualified  as 
such.  Her  property  was  bequeathed,  in  the  main,  to  her  nieces 
and  their  children.  There  were  some  other  legacies.  The  execu- 
tors filed  what  was  called  a partial  account  and  classification  of 
debts  and  project  of  distribution  to  legatees  and  heirs.  Opposi- 
tions were  filed  by  various  parties,  and  from  judgments  thereon 
this  appeal  is  prosecuted. 

Opposition  of  Dr.  R M.  Littell. 

This  opposition  is  founded  upon  a claim  for  professional  services 
rendered  to  the  deceased  during  the  last  three  years  of  her  life. 
The  amount  of  the  claim  is  $3,480.  For  several  years  prior  to  her 
death  the  deceased  was  suffering  from  a chronic  ailment.  She 
needed  the  almost  constant  care  of  a physician.  Near  her  lived 
Dr.  T.  T.  Tarlton.  Some  twelve  miles  distant  lived  Dr.  R M. 
Littell,  the  opponent  Both  were  practicing  physicians,  and 
brothers-in-law.  Each  had  married  a niece  of  the  deceased,  and 
opponent  was  also  a relative  by  blood.  The  families  of  both  were 
on  terms  of  the  closest  intimacy  with  the  deceased.  Indeed,  they 
were  looked  upon  by  her  as  members  of  her  family,  and  they  so 
regarded  themselves.  She  named  the  two  physicians  as  her  joint 
executors,  and  the  members  of  their  families  were  the  chief  bene- 
ficiaries of  her  bounty.  During  her  long  period  of  illness  and  suf- 
fering it  was  natural  that  she  should  rely  upon  these  two  physi- 
cians, her  nephews  by  marriage,  and  members  of  her  family,  for 
professional  attention.  Both  attended  her,  rendering  about  the 
same  degree  of  care  and  service.  They  came  at  her  request, — 
were  sent  for.  Oftentimes  they  came  without  being  sent  for. 
Their  wives  were  there,  too,  as  was  to  be  expected,  nursing  and 
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ministering  to  their  old  and  infirm  relative  Sometimes  the 
families  of  one  or  the  other  of  these  physicians  would  remain  for 
weeks  at  a time  in  the  house  of  the  deceased.  Neither  of  the 
physicians,  at  any  time  during  the  lifetime  of  the  deceased,  made 
any  charge  for  professional  services  rendered  her,  though  these 
services  extended  through  the  long  period  of  three  years. 

It  is  shown  the  deceased  was  particular  and  exact  in  the  matter 
of  paying  her  debts,  had  abundant  means  to  meet  her  obligations, 
and  did  not  want  bills  to  remain  outstanding  against  her.  After 
her  death  Dr.  Littell  came  forward  with  the  claim  herein  declared 
on.  Dr.  Tarlton  makes  no  claim.  It  is  not  disputed  that  Dr.  Lit- 
tell’s  services  were  valuable,  his  visits  frequent  and  often  pro- 
tracted. He  was  not  seldom  called  at  night  Once  he  accom- 
panied her  to  New  Orleans  to  consult  a physician  there,  and  it  is 
claimed  that  his  general  practice  suffered  in  consequence  of  the 
time  taken  up  by  his  attendance  upon  the  deceased.  It  is  not  pre- 
tended there  was  any  agreement  between  the  opponent  and  the  de- 
ceased in  reference  to  compensation  to  be  paid  him.  The  suit  is 
upon  a quantum  meruit.  He  charges  for  eighty-seven  days’  at- 
tendance at  $40  per  day,  including  mileage.  The  claim  is  resisted 
on  the  ground  that  its  presentation  against  the  succession  is  an 
afterthought;  that  it  was  not  considered  by  opponent  a debt  due 
him  prior  to  the  death  of  Mrs.  Millard;  that  he  never  intended  to 
make  a specific  charge  against  her;  that  she  never  understood  he 
would  do  so;  that  the  service  was  rendered  as  one  of  her  family; 
that  he  and  his  family  were  beneficiaries  of  her  bounty  ; and  that 
lie  had  relied  upon  her  generosity  for  recompense,  and  had  been 
fully  recompensed.  The  testimony  establishes  to  our  satisfaction 
this  contention  of  the  defense  We  are  convinced  that  the  op- 
ponent did  not  render  his  professional  services  under  contract, 
either  express  or  implied,  and  depended  entirely  upon  the  benefi- 
cence of  his  patient  and  relative  for  remuneration.  Asked  on 
cross-examination  whether  or  not  he  had  ever  notified  the  de- 
ceased, or  intimated  to  her,  that  he  intended  to  charge  for  his 
services,  he  replied,  “No,”  nnd  added  that  she  had  told  him  she 
■would  compensate  him  for  what  he  would  do  for  her.  She  did 
not  state  in  what  manner  she  proposed  to  compensate  him, 
whether  in  her  will  or  otherwise,  whether  to  him  directly  or  to 
Vol.  Ill— 51 


Digitized  by  Google 


402 


PROBATE  REPORTS  ANNOTATED. 


members  oi  his  family,  and  he  seems  to  have  been  perfectly  sat- 
isfied to  leave  the  compensation,  and  the  manner  of  it,  he  was  to 
receive,  to  her.  That  she  did  compensate  him  is  shown  by  the 
evidence.  Shortly  before  her  death  she  made  a donation  of  $5,000 
in  money  to  him  or  to  his  wife  The  amount  was  either  handed 
directly  to  opponent  himself  or  collected  by  him.  He  says  this 
was  a donation  to  his  wife.  Whether  to  him  or  her,  it  was  a 
manual  gift  delivered  into  his  hands,  and  a remunerative  donation. 
(Rev.  Civ.  Code,  arts.  1523,  1525,  1539.)  He  and  his  family  re- 
ceived other  benefactions  from  her.  She  paid  part  of  the  tuition 
of  his  children.  His  family  lived  for  a while  at  her  house.  She 
became  security  for  a large  sum  for  him,  signing  the  notes  with 
him ; and  she  had  previously  given  to  his  wife  $2,000  with  which 
to  buy  a house  and  lot  The  donations  to  opponent's  wife  became, 
under  our  law,  paraphernal  in  character,  it  is  true,  but  the  hus- 
band in  this  case  has  the  administration  and  benefit  of  the  same, 
and,  besides,  we  are  satisfied  that  the  $5,000  given  twenty  days 
before  Mrs.  Millard’s  death  was  the  kind  of  compensation  she  had 
reference  to  when  she  told  him  she  would  compensate  him,  and 
that  he  at  that  time  expected.  Under  the  circumstances  devel- 
oped by  the  evidence  in  this  case,  unlike  those  of  Danenhauer 
v.  Succession  of  Browne  (47  La.  Ann.  341 ; 16  South.  827) : Suc- 
cession of  McNamara  (48  La.  Ann.  46 ; 18  South.  908),  and  other 
cases  cited  in  behalf  of  opponent,  we  do  not  think  he  is  entitled 
to  recover.  The  case  is  controlled  by  the  principle  announced 
in  Jacob  v.  Ursuline  Nuns  (2  Mart  [La.]  269),  and  TUghman  v. 
Lewis  (8  La.  108).  See,  also,  Keener  on  Quasi  Contracts  (315 
et  seq.\ 

Opposition  of  Dr.  Vincent  BoagnL 

This  opponent  claims  to  be  a creditor  in  the  sum  of  $2,000  and 
interest,  as  the  holder  of  two  notes  executed  in  soHdo  by  R.  M. 
Littell  and  the  deceased,  which  he  alleges  he  acquired  in  good 
faith,  before  maturity,  for  a valuable  consideration.  The  executors 
declined  to  recognize  the  claim,  for  the  reason  that,  so  far  as  the 
deceased  was  concerned,  she  had  signed  the  notes  merely  as  secu- 
rity for  Dr.  Littell ; that  opponent  was  well  aware  of  this  when  he 
accepted  it;  that  at  the  time  he  had  acquired  the  notes  he  had  re- 
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ceived  along  with  them  ns  collateral  security,  certain  assignments 
and  transfers  of  the  salary  to  become  due  to  Dr.  Littell  as  coroner 
and  parish  physician  of  the  parish  of  St  Landry  for  the  years 
1894  and  1895 ; that  he  knew  Dr.  Littell  had  executed  these  as- 
signments of  his  salary  for  the  purpose  of  securing  payment  of  the 
notes ; that  opponent  collected  the  salary  transfers  in  full,  amount- 
ing to  $2,100,  and,  iustead  of  applying  the  proceeds  to  the  extin- 
guishment of  the  notes,  he  had  diverted  the  same,  by  and  through 
the  connivance  of  Jos.  Bloch,  who  was  the  party  through  whom 
the  negotiation  was  made,  to  the  satisfaction  of  a debt  due  him 
by  said  Bloch.  The  trial  judge  believed  the  evidence  established 
this  defense,  and  rejected  the  claim.  He  did  not  err.  There  is 
a direct  conflict  between  the  testimony  of  Bloch  and  that  of  op- 
ponent Bloch,  while  candidly  admitting  his  fault,  and  giving  as 
a reason  for  his  subsequent  consent  to  opponent’s  proposition  to 
divert  the  proceeds  of  the  salary  transfers  to  claims  held  by 
opponent  against  him  that  he  was  hard  pressed  financially,  nar- 
rates the  facts  and  circumstances  under  which  he  negotiated  the 
two  notes  to  opponent  for  Littell,  and  states  that  he  transferred  the 
salary  assignments  as  collateral  security,  attaching  the  same  to  the 
notes.  He  testifies  he  informed  opponent  that  Dr.  Littell  had  exe- 
cuted the  assignments  for  that  purpose,  though  they  had  been 
made  payable  to  Jos.  Bloch  or  bearer  ; that  the  notes  and  the 
salary  assignments  bore  the  same  date,  and  were  received  by  him 
from  Littell  at  the  same  time ; and  that  he  effected  the  negotiation 
with  opponent  as  one  transaction,  placing  the  notes  and  salary 
transfers  in  his  hands  contemporaneously,  and  taking  opponent’s 
receipt  for  the  salary  transfers,  which  recited  that  he  held  the 
same  as  collateral  for  the  notes.  He  further  testifies  that  long 
subsequently,  at  opponent's  suggestion,  he  consented  to  the  diver- 
sion of  the  salary  assignments  as  above  set  forth,  and  surrendered 
to  opponent  the  receipts  he  had  previously  given  for  the  same ; 
that  before  he  did  this  he  endeavored,  by  direction  of  opponent, 
to  secure  the  consent  of  Dr.  Littell  and  Mrs.  Millard  to  the  diver- 
sion ; and  that,  failing  in  this,  he  and  opponent  agreed  on  and 
effected  the  diversion  notwithstanding.  It  is  shown  that  the  de- 
ceased, whose  estate  is  sought  to  be  made  liable,  knew  nothing 
whatever  of  these  transactions  beyond  the  signing  of  the  notes 
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at  Dr.  Littell’s  request.  She  was  never  asked  to  consent  to  the 
diversion,  though  Littell  was,  and  declined.  Littell  owed  Bloch  a 
sum  of  monej’,  and  being  pressed  by  the  latter  for  it,  executed  the 
two  notes,  procured  the  signature  of  his  relative,  Mrs.  Millard, 
thereto,  wrote  out  the  salary  assignments,  handed  the  notes  and 
assignments  to  Bloch,  told  him  to  negotiate  the  notes,  with  the  sal- 
ary transfers  as  collateral,  pay  himself  what  he  (Littell)  owed  him, 
anil  apply  the  remainder  to  the  taking  up  of  a debt  Littell  owed 
the  bank.  This  is  the  way  Bloch  happened  to  be  in  possession  of 
the  notes  and  collaterals,  and  accounts  for  the  interest  he  had  in 
effecting  the  negotiation  with  opponent  It  is  shown,  besides, 
that  Bloch  owed  opponent  at  the  time,  and  that  he  left  in  his 
hands,  out  of  the  proceeds  of  the  negotiation,  a sum  equal  to  the 
amount  due  him  (Bloch)  by  Littell.  Opponent’s  version  is  that 
Bloch  brought  the  notes  to  him  to  negotiate ; that,  to  fortify  them, 
he  offered  the  Littell  transfers  of  salary  ; that  he  took  the  notes  and 
transfers  and  gave  bis  receipt  for  the  latter;  that  he  bought  the 
two  notes  outright,  and  has  kept  them  since  as  his  property ; and 
that  he  considered  the  salary  transfers  as  collateral  to  secure  the 
notes.  Later  on,  he  says,  Bloch  came  to  him,  and,  with  the  view 
of  protecting  some  friends  in  New  Orleans,  offered  to  return  op- 
ponent the  receipts  the  hitter  had  given  for  the  collaterals,  stating 
that  upon  the  giving  up  of  the  receipts  there  would  be  “ no  evi- 
dence that  this  paper  (meaning  the  salary  transfers)  does  not  be- 
long to  you  outright;  ” that  “ then  you  will  be  the  owner  of  the 
Littell  notes  and  the  owner  of  the  collaterals.”  The  “friends  in 
New  Orleans  ” Bloch  desired  tc  protect  were  the  Schwartz  Ma- 
chinery Supply  Company.  This  concern  had,  it  seems,  accepted 
a draft  for  him,  which  had  gone  to  protest,  and  passed  into  the 
hands  of  opponent,  who  had  directed  his  attorneys  in  New  Or- 
leans to  institute  suit  on  the  same.  The  supply  company  appealed 
to  Bloch  to  protect  them  by  preventing  suit.  Hence  his  second 
visit  to  opponent.  The  latter  states  that  Bloch's  proposition 
“suited  him  very  well,”  and  he  accepted  it  In  other  words,  he 
and  Bloch  detached  the  salary  transfers  from  their  destination 
and  designation  as  collaterals  to  the  Littell  notes,  and  made  them 
over  to  opponent  in  payment  by  novitation  of  another  debt  due 
him  by  the  supply  company  and  Bloch.  Opponent  states  further 
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that  Bloch  was  apparently  and  to  his  knowledge  “ the  absolute 
owner  of  the  notes  and  transfers.”  How  he  knew  him  to  be  “the 
absolute  owner  ” beyond  the  presumption  which  sprang  from  his 
possession  of  the  notes  aud  the  transfers  (the  latter  being  made 
payable  to  Bloch  or  bearer),  he  does  not  explain.  He  insists  he 
had  at  that  time  no  knowledge  that  Bloch  was  not  the  owner,  that 
he  acquired  all  the  paper  in  good  faith,  that  he  was  not  aware 
the  salary  transfers  were  intended  solely  to  secure  the  payment  of 
the  notes,  or  that  the  notes  were  as  to  Mrs.  Millard  mere  accom- 
modation paper.  Opponent  is  an  interested  witness  testifying  in 
his  own  behalf.  Bloch  is  without  interest  in  the  suit;  and,  while 
he  appears  in  a bad  light  with  regard  to  his  participation  in  the 
scheme  to  divert  the  collaterals,  equally  so  does  the  opponent 
But  if  we  should  give  to  the  testimony  of  the  one  as  much  cre- 
dence as  to  that  of  the  other,  there  are  facts  and  circumstances 
appearing  which  turn  strongly  the  preponderance  of  evidence  in 
favor  of  that  view  of  the  case  which  frees  the  estate  from  liability. 
If  opponent  did  not  know,  or  have  reason  to  believe,  Bloch  was 
negotiating  the  notes  for  Littell,  and  was  not  the  owner  of  them 
and  the  salary  transfers  himself,  why  was  it  he  did  not  retain  a 
larger  part,  or  even  all,  of  the  proceeds  in  payment  of  what  Bloch 
owed  him  ? The  latter  was  then  largely  indebted  to  him.  Yet 
he  retained  only  $800  of  the  proceeds  of  the  negotiation  on  the 
debt,  handing  Bloch  the  remainder,  $1,000.  No  explanation  of 
this  was  attempted.  The  opponent,  who  was  the  brother-in-law  of 
the  deceased,  well  knew  she  was  possessed  of  large  means,  and 
hence  no  collaterals  were  necessary  to  secure  her  notea  But  with 
Dr.  Littell,  whose  circumstances  were  not  so  good,  it  was  different 
The  notes  being  signed  first  by  him  and  then  by  the  deceased, 
and  being  dated  the  same  day  as  were  Littell’s  transfers  of  salary, 
and  the  whole  turned  over  to  opponent  at  one  and  the  same  time, 
must  be  held  as  conveying  notice  to  opponent,  or  at  least  putting 
hitn  on  his  inquiry,  that  the  loan  was  for  Littell's  account,  and  his 
transfers  of  salary  intended  to  protect  them,  and  relieve  his  rela- 
tive, who  had  become  his  security.  A significant  admission  bear- 
ing on  this  was  made  by  opponent  Having  declared  he  consid- 
ered Mrs.  Millard's  notes  good  paper,  he  said:  “Yet  I thought 

that  as  they  came  due  Dr.  Littell  could  not  pay  them,  and  there- 
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fore  I would  have  to  ask  Mrs.  Millard,  and  my  relations  with  her 
were  such,  and  on  account  of  her  health,  I did  not  wish  to  have  to 
make  a demand  upon  her.”  We  agree  with  the  trial  judge  that 
this  conveys  the  idea  that  opponent  believed  Dr.  Littell  would  not 
be  able  to  pay  his  notes  when  they  matured,  and  he  wanted  and 
took  the  salary  transfer  from  Littell  to  avoid  demanding  payment 
of  his  debt  from  his  surety,  Mrs.  Millard.  Again,  opponent  gives 
his  case  away  when  be  testifies  that  Bloch  told  him  the  agreement 
was  made  to  take  the  collaterals  in  satisfaction  of  the  supply  com- 
pany's acceptance  of  Bloch's  draft,  and  surrendered  the  receipts  for 
the  collaterals,  “there  is  no  evidence  that  this  paper  does  not 
belong  to  you  outright”  This  declaration  was  sufficient  to 
put  any  reasonable  man  on  his  guard,  or,  at  least  raise  a strong 
suspicion  in  his  mind  that  Bloch  was  without  right  to  so  divert 
the  collaterals.  Other  circumstances  might  be  mentioned,  but 
these  suffice.  Dr.  Boagni  must  be  held  as  having  had,  at  the  least, 
reason  to  believe  Bloch  was  not  the  owner  of  the  salary  assign- 
ments, and  that  he  held  the  same  only  to  secure  the  notes  of  Dr. 
Littell  and  Mrs.  Millard.  He  cannot,  therefore,  be  considered  a 
bona  fide  purchaser.  ( Shaw  v.  Railroad  Co.,  101  U.  S.  557.) 
There  was  more  than  a mere  negligence  on  his  part  in  not  making 
inquiry  as  to  the  nature  of  Bloch's  tenure  of  the  transfers.  There 
is  more  than  a mere  reason  for  suspicion  that  he  knew  such  in- 
quiry would  develop  facts  it  did  not  suit  him  to  have  developed. 
There  is  reason  to  believe  he  knew  Bloch  had  no  right  to  make 
over  to  him  the  ownership  of  the  transfers.  If  the  circumstances 
were  sufficient  to  raise  a reasonable  belief,  even,  on  his  part  of 
this,  it  falls  very  little,  if  any,  short  of  knowledge,  and  equally 
puts  a party  on  his  guard.  (Id.  101  U.  S.  566.)  He  preferred  to 
make  no  further  inquiry,  and  simply  took  his  chances.  It  is  no 
defense  against  a note  that  it  is  known  by  the  indorsee  or  trans- 
feree to  be  an  accommodation  note,  if  he  takes  it  for  value,  bona 
fide,  before  maturity.  But  when  such  a note  is  given  for  a special 
object,  which  is  abandoned,  and  afterwards,  in  fraud  of  the  maker, 
it  is  negotiated,  and  the  indorsee  knows,  or  has  reason  to  believe, 
such  fraud,  his  participation  in  its  commission  bars  his  recovery. 
( Smith  v.  Van  Loan,  16  Wend.  662;  Matthews  v.  Rutherford,  7 
La.  Ann.  227.)  This  applies  with  all  the  more  force  to  the 
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transfers  of  salary  made  by  Dr.  Littell,  which  cannot  be  viewed 
as  negotiable  instruments.  Not  being  such,  greater  caution  was 
required  of  the  purchaser,  and  in  this  regard  the  case  comes 
within  the  principles  laid  down  by  Norton  Bills  & N.  (301,  302). 

As  to  Legacies  of  Bessie  Millard,  Mary  E.  Boagni,  Nellie  Haw, 
S.  V.  Dooley,  John  B.  Barber,  aud  Rosa  Blackstone. 

The  four  persons  first  mentioned  were  named  in  the  will  as  lega- 
tees to  receive  $5,000  each,  and  the  two  last  mentioned  as  legatees 
to  receive  $500  each.  It  was  directed  in  the  will  that  all  of  these 
legacies  be  paid  out  of  a certain  fund  loaned  on  interest  for  the  de- 
ceased by  S.  V.  Dooley,  subject  to  collection  by  him.  The  evidence 
discloses  that  at  the  death  of  the  testatrix  there  was  of  the  particular 
fund  bequeathed  to  the  legatees  mentioned  in  the  hands  of  Dooley 
the  sum  of  $7,448.85,  and  that  of  this  amount  the  executors  had 
collected  $5,849.20,  which  was  in  bank  to  their  credit.  Claiming 
that  the  amounts  bequeathed  to  them  are  legacies  under  a particu- 
lar title,  the  persons  named,  or  certain  of  them,  demand  the  imme- 
diate delivery  of  the  sums  given  them  out  of  the  funds  that  were 
in  Dooley's  hands,  or  their  proportionate  share  of  the  same.  The 
executors  do  not  deny  that  the  parties  named  are  legatees  under  a 
particular  title,  and  they  interposed  no  objection  to  a judgment 
ordering  their  payment,  but  contended  it  should  be  an  order  to 
pay  in  due  course  of  administration,  and  not  an  order  to  pay  at 
once.  They  appeal  from  a judgment  decreeing  immediate  pay- 
ment From  the  brief  filed  on  their  behalf  we  make  the  following 
excerpt:  “If  this  court  should  affirm  the  judgment  of  the  lower 
court  rejecting  the  claim  of  Vincent  Boagni  and  R.  M.  Littell,  then 
there  will  be  funds  sufficient  in  the  hands  of  the  executors  to  pay 
the  amounts  allowed  to  complaining  legatees,  but  the  executors 
should  not  take  upon  themselves  the  risk  which  they  would  incur 
by  the  reversal  on  appeal  of  that  judgment”  From  this  it  appears 
the  executors  have  no  reason  to  oppose  the  order  for  immediate 
payment  of  the  legacies  under  consideration,  at  least  as  far  as  the 
particular  fund  in  their  hands  will  go,  if,  by  the  judgment  of  this 
court,  affirming  that  of  the  court  below,  the  large  claims  of  R M. 
Littell  and  Vincent  Boagni  are  not  sustained  as  debts  due  by  the 
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succession.  The  judgment  of  this  court  on  the  oppositions  of  Lit- 
tell  and  Boagni  removes  the  apprehension  of  the  executors,  and 
those  claims  are  not  recognized  as  debts  against  the  estate.  We 
find  no  error  in  the  judgment  of  the  lower  court  as  far  as  appealed 
from,  and  the  same  is  affirmed. 

Miller,  J. — I concur  in  the  decree. 


VlONCHE  VS.  BROUILLETTE. 

[Supreme  Court  of  Louisiana,  February  21.  1898;  50  La.  Ann.  386  ; 28  South- 
ern Rep.  818.] 

Creditor  of  succession — Accounting  by  administrator  — 

Costa 

1.  A creditor  of  a succession,  or  an  heir,  or  the  creditor  of  an  heir,  who  has 

obtained  a judgment  against  the  heir,  his  debtor,  and  who  has  had  his  in- 
terest as  an  heir  seized,  may  compel  an  administrator  of  the  succession  to 
file  an  account  showing  what  funds  he  lias  on  hand. 

2.  While  the  interest  of  the  heir  is  under  seizure,  the  creditor  who.  by  rule. 

compels  the  administrator  to  account,  does  not  thereby  injuriously  alfect 
any  of  the  rights  of  his  debtor  or  of  the  succession  of  which  the  debtor  is 
an  heir. 

3.  An  action  to  compel  the  accounting  by  an  administrator  of  the  succession, 

who  has  never  filed  an  account,  although  property  has  been  sold,  cash  real- 
ized, and  a number  of  years  have  elapsed  since  the  succession  was  opened, 
oilers  no  ground  for  complaint  on  accounting  of  attending  costs. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  Court,  parish  of  Avoyelles. 

E.  North  Cullom,  Jr.,  Judge. 

Rule  taken  by  A.  A.  Vionche  on  Jean  Arcade  Brouillette. 
From  a judgment  dismissing  the  rule,  plaintiff  appeals.  Reversed. 

A.  V.  Coco,  for  appellant 

Couvillon  tfc  Son,  for  appellee. 
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Breaux,  J. — This  was  a rule  taken  by  the  creditor  of  an  heir, 
on  the  administrator  of  a succession,  to  compel  him  to  file  an  ac- 
count of  his  administration.  It  appears  that  the  creditor  obtained 
a judgment  against  the  heir.  Under  this  judgment  he  had  seized 
the  interest  of  the  heir  in  the  succession,  and,  after  seizure,  claimed, 
in  virtue  of  the  seizure,  a right  to  compel  the  administrator  to  ac- 
count. The  administrator  interposed  an  exception  to  the  rule  of 
no  cause  of  action.  On  this  exception  the  rule  was  dismissed, 
with  costs.  The  case  is  before  us  on  the  appeal  of  plaintiff  from 
the  judgment  of  dismissal. 

Under  the  statute,  a creditor  or  other  person  interested  may  file 
a rule  or  motion  to  ascertain  whether  an  administrator  has  any 
funds.  The  plaintiff  grants  that  a creditor  of  the  succession  or  an 
heir  has  the  right  to  compel  the  administrator  to  render  an  ac- 
count upon  motion  or  rule.  He  contends  that  a seizing  creditor 
lias  no  such  right  prior  to  the  advertisement  and  sale  of  the  prop- 
erty seized  ; that  his  only  right  is  to  continue  with  the  seizure  to 
a sale,  and  realize  on  his  claim  as  a seizing  creditor  from  the  pro- 
ceeds of  the  sale.  To  any  one  having  an  interest  is  given  the  right 
to  rule  an  administrator  to  an  account  This,  in  our  view,  mani- 
festly includes  the  creditor  who  has  caused  the  seizure  to  be  ef- 
fected. As  a creditor,  he  has  the  right  to  compel  an  account  to 
make  certain  how  much  or  how  little  he  may  have  caused  to  be 
sold  under  his  seizure.  The  judgment  and  seizure  secured  to  him, 
as  relates  to  the  succession,  a standing  in  court,  and  a right  of 
which  he  cannot  be  devested  during  the  time  that  the  property 
seized  is  in  gremio  legis.  The  indebted  heir  is  without  power  to 
interfere.  No  good  reason  suggests  itself  why,  during  that  time, 
the  creditor  should  not  be  permitted  to  have  fixed  the  amount 
coming  to  the  heir,  his  debtor,  as  the  heir  might  have  done  had 
his  interest  as  an  heir  not  been  seized.  The  plaintiff  is  not  in  a 
position  to  champion  any  right  the  heir  may  have.  We  did  not,  in 
the  course  of  our  discussion,  discover  that  the  heir  can  possibly  be 
made  to  lose,  in  case  of  his  payment  of  his  indebtedness,  after  the 
seizure  of  his  interest.  He  retakes  his  property  or  right,  only  made 
the  more  definite  by  the  action  taken  on  the  rule  or  motion  to 
compel  the  administrator  to  account.  It  will  be  in  time  to  decline 
to  entertain  such  a rule  to  compel  an  accounting  when  it  will  be- 
Vol.  Ill — 53 
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come  apparent,  in  any  case,  that  the  creditor  is  harassing  the  legal 
representative,  and  needlessly  causing  costs  to  be  incurred.  We 
have  discovered  nothing  of  the  kind  here.  We  are  informed  by 
the  record  that  the  administrator  qualified  in  February,  1894  ; that 
he  had  property  sold,  had  funds  on  hand,  and  has  never  rendered 
an  account.  In  view  of  these  facts,  it  became  proper  for  him  to 
account.  In  Tureaud  v.  Oex  (21  La.  Ann.  253),  the  right  of  a 
creditor  to  be  paid  his  judgment  against  one  of  the  heirs  was  en- 
forced. The  creditor  was  an  opponent,  and  his  right  to  proceed 
thus  to  secure  an  amount  due  his  debtor  was  specially  recognized. 
If  the  creditor  of  an  heir  can  proceed,  by  way  of  opposition,  to  re- 
cover the  amount  of  his  judgment,  a fortiori  he  should  have  the 
right  to  compel  an  administrator  to  account,  to  the  end  that  he 
may  ascertain  the  value  of  the  right  held  by  the  sheriff,  under  bis 
seizure,  for  his  (the  creditor’s)  account  In  Smith  v. ' Charles  (27 
La  Ann.  504),  also,  the  claim  of  the  creditor  was  recognized  “ as 
one  having  an  interest  ” in  matter  of  the  settlement  of  the  suc- 
cession of  which  his  debtor  was  one  of  the  heirs.  We  do  not 
think  that  we  should  stop  half  way,  this  court  having  heretofore 
decided  that  “ any  creditor  or  other  person  interested  ” take  in  the 
creditor  of  the  heir  (Rev.  Civ.  Code  art  1151.)  This,  in  our  view, 
includes  the  creditor's  right  to  compel  the  administrator  to  render 
an  account  Lastly,  the  proceedings  by  rule  to  compel  the  admin- 
istrator to  account  has  the  law’s  sanction.  ( Succession  of  Town- 
send,, 37  La.  Ann.  114.)  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be  annulled,  avoided, 
and  reversed  ; that  the  case  be  remanded  for  further  proceedings  ; 
that  it  be  reinstated  on  the  docket  of  the  court  a qua,  and  the 
issues  tried  in  accordance  with  the  views  above  expressed.  It  is 
ordered  that  the  defendant  and  appellee  pay  the  cost  of  both 
courts. 
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In  re  Olmstead’s  Estate. 

[Supreme  Court  of  California.  March  88.  1898;  120  Cal.  447;  53  Pac.  Rep. 

804  ] 

Contesting  will — Cost  of  contest — When  taxed  against 

THE  ESTATE. 

1.  The  rule  for  determining  the  right  to  be  awarded  the  coats  of  suit  and  secure 
their  payment  from  the  corpus  of  the  estate  depends  upon  the  answer  to 
this  question,  viz.;  Was  the  will  contested  in  good  faith  and  with  a reason- 
able doubt  as  to  its  interpretation  f 

3.  Where  parties  interested  in  the  will  or  in  the  determinations  which  its  probate 
will  effect  act  in  good  faith  and  with  probable  cause,  they  are  entitled  to 
be  awarded  the  costs  of  the  action. 

3.  A court  of  record  acting  in  probate  proceedings  obtains  its  authority  to 

award  costs  from  the  recitals  of  some  statute,  and  not  by  virtue  of  its 
general  probate  jurisdiction. 

4.  Courts  of  equity  will,  in  proper  cases  and  where  justice  requires  it,  allow 

attorneys'  fees  as  part  of  the  relief  granted. 

5.  But  under  the  provisions  of  the  California  Code  of  Civil  Procedure,  section 

1720.  authorizing  the  imposition  of  costs  against  an  estate,  there  is  no 
authority  for  the  allowance  of  attorneys’  fees  under  the  guise  of  “costs,” 
as  such  fees  cannot  in  any  proper  sense  be  regarded  as  costs. 

6.  In  general,  the  question  of  costs,  and  whether  they  are  to  be  paid  by  the 

parties  or  out  of  the  assets  of  the  estate,  is  left  to  the  sound  discretion  of 
the  trial  court. 

7.  This  discretion  is  to  be  exercised  In  determining  by  whom,  or  out  of  what 

fund,  the  costs  are  to  be  paid,  and  docs  not  extend  to  determining  that 
costs  include  something  other  and  different  from  what  the  term  implies. 


Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  San  Diego. 

Petition  by  C.  A.  Bu&s  and  others  for  the  probate  of  the  will  of 
Marcus  L.  Olmstead.  Probate  contested.  Judgment  denying  pro- 
bate. Contestants  appealed.  Demanded,  with  instructions  to 
modify  the  judgment 

Haines  Jr  Ward,  for  appellants. 

Parrish  J lossholder,  for  respondents. 
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Seari.s,  Ch. — C.  A.  Buss  filed  a petition  in  tlie  Superior  Court 
in  and  for  the  county  of  San  Diego  for  the  probate  of  the  alleged 
last  will  of  Marcus  L.  Olmstead,  deceased.  The  appellants  herein 
filed  their  opposition  to  the  probate  thereof,  to  which  opposition 
the  respondents  herein  filed  their  answer.  A trial  of  the  issue  was 
had,  and  upon  the  evidence  adduced  the  court  found,  in  substance, 
among  other  things:  (1)  That  the  will  was  duly  executed  by  said 
Marcus  L.  Olmstead.  (2)  That  after  the  execution  thereof  said 
Marcus  L.  Olmstead  did  caucel  and  revoke  the  said  will.  (8) 
That  the  respondents,  C.  A Buss,  S.  C.  Buss,  E.  F.  Buss,  and 
Martha  Buss,  made  application  for  the  probate  of  the  will  in  good 
faith,  and  the  evidence  adduced  at  the  trial  satisfies  the  court 
that  they  had  reasonable  grounds  for  their  application  and  con- 
tention for  the  probate  of  said  will.  That  they  employed  the 
firm  of  Parrish  & Mossholder,  attorneys  at  law,  to  represent  them 
in  their  application  for  the  probate  of  said  will,  and  agreed  to  pay 
them  $500  for  their  services  in  said  court  That  the  trial  and 
argument  of  said  cause  took  more  than  three  weeks’  time.  That 
said  attorneys  gave  to  said  cause  their  constant  and  careful  atten- 
tion throughout  the  trial  of  said  contest,  and  that  $500  is  a reason- 
able fee  for  services  so  rendered  by  said  attorneys.  By  the  judg. 
ment  of  the  court  the  will  was  rejected,  and  denied  probate,  etc. ; 
that  the  proponents  and  respondents  herein  were  adjudged  to  have 
and  recover  out  of  the  estate  of  said  Marcus  L.  Olmstead,  to  be 
paid  in  due  course  of  administration,  the  sum  of  $500  as  their 
attorneys’  fees  incurred  in  the  application  to  probate  said  will  and 
in  resisting  the  contest  thereto,  and  their  costs  in  the  sum  of 
$70.50  to  be  paid  in  like  manner.  The  costs  of  the  contestants 
and  appellants  herein,  amounting  to  $70.50,  were  adjudged  to  be 
paid  in  like  manner,  and  the  application  of  appellants  for  judg- 
ment against  respondents  for  their  costs  in  said  sum  of  $70.50  was 
denied  by  the  court.  Contestants  appeal  from  so  much  of  the 
judgment  as  awards  counsel  fees  and  costs  to  respondents,  to  be 
paid  out  of  the  estate,  and  denies  costs  of  appellants  against  said 
respondents. 

The  cause  comes  up  on  the  judgment  roll,  without  any  state- 
ment or  bill  of  exceptions.  We  think  it  manifest  from  the  find- 
ings that  the  items  of  attorneys’  fees  and  costs  were  properly 
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allowed  by  the  court  below,  payable  out  of  the  estate,  provided 
the  court  had  authority  iu  its  discretion  so  to  do.  In  other 
words,  the  discretion  being  conceded,  there  was  no  abuse 
thereof.  The  points  made  by  appellants  for  reversal  are:  (1) 
As  no  executor  or  administrator  bad  been  appointed,  the  estate 
had  no  representative,  and  hence  the  court  had  no  jurisdiction  to 
bind  it  by  the  award  of  costs  or  attorneys’  fees.  (2)  That  the 
court  had  no  authority  to  award  attorneys’  fees  as  part  of  the  costs. 
(3)  That,  as  appellants  were  plaintiffs  in  the  case,  and  prevailed  at 
the  trial,  they  were  entitled,  under  section  1022  of  the  Code  of 
Civil  Procedure,  to  their  costs  against  the  respondents  here,  who 
were  defendants  in  the  contest  In  support  of  the  proposition  that 
the  court  had  no  power  to  award  costs  and  attorneys’  fees  against 
an  estate  having  no  representative,  counsel  for  appellants  refer 
us  to  the  case  of  the  Last  Will  of  Jackman  (26  Wis.  143).  In 
that  case  the  Circuit  Court  had  rendered  a judgment  in  favor  of 
the  contestant  of  a will,  and  had  made  an  order  on  a special  ad- 
ministrator (who  had  been  appointed  by  the  County  Court  to  take 
charge  of  the  estate  pending  the  litigation)  to  pay  the  contestant, 
from  the  moneys  of  the  estate,  the  sum  $113.23  “ for  his  necessary 
disbursements  made  and  expended  in  the  matter  of  said  estate,” 
and  also  the  further  sum  of  $2,000  “ for  attorneys’  fees  in  such 
matter.”  The  appeal  was  from  this  order,  and  the  Supreme  Court 
held : (1)  That,  as  the  judgment  of  the  Circuit  Court  declaring 
the  will  invalid  had  been  reversed,  this  order,  which  was  predi- 
cated upon  it,  should  also  be  reversed.  (2)  That,  independent  of 
this  cause  for  reversal,  the  order  wa3  improper.  That  there  was 
no  authority  under  the  Wisconsin  statute  (section  36,  ch.  117. 
Rev.  St  1858)  to  authorize  such  allowance.  That  the  statute  did 
not  give  an  unlimited  discretion  as  to  the  amount  of  costs  to  be 
awarded.  That  the  discretion  conferred  upon  the  court  related  to 
the  persons  for  and  against  whom  the  costs  were  to  be  allowed, 
and  whether  to  be  paid  by  the  parties  or  the  estate.  That  the 
amount  of  the  costs  to  be  allowed  were  only  such  as  were  author- 
ized by  the  statute  relating  to  costs  in  other  cases,  etc.  In  short, 
the  court  below  seemed  to  have  allowed  a lump  sum  as  costs, 
which  action  was  deemed  improper.  The  right  of  the  court  to 
award  costs  against  the  estate  was  not  assailed.  Indeed,  the  case 
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holds  expressly  that  it  is  proper  to  award  costs  against  the  estate 
where  “ questions  are  contested  in  good  faith,  and  with  probable 
cause.”  The  later  case  of  In  re  Downie's  Will  (42  Wis.  66),  in 
the  same  state,  is  more  nearly  in  point  In  that  case  there  was 
not,  so  far  as  appears,  any  representative  of  the  estate.  The  will 
was  denied  probate  in  the  County  Court,  an  appeal  taken  to 
the  Circuit  Court  by  a legatee  thereunder,  where  the  order  was 
reversed,  and  the  will  admitted  to  probate.  On  appeal  to  the  Su- 
preme Court  the  judgment  of  the  Circuit  Court  was  reversed,  and 
that  of  the  Probate  Court  affirmed,  with  an  order  that  the  costs 
l>e  paid  out  of  the  estate,  on  the  grounds  that  the  “ legatees  and 
executor  hud  probable  cause  for  endeavoring  to  establish  the  in- 
strument as  a will,  and  have  acted  in  good  faith."  The  jurisdic- 
tion of  the  Superior  Court  to  entertain  applications  for  the  probate 
of  wills,  and  to  admit  them  to  probate,  or  in  proper  cases  to  deny 
such  probate,  is  not  disputed.  “ Any  executor,  devisee,  or  legatee 
named  in  any  will,  or  any  other  person  interested  in  the  estate, 
may  at  any  time  after  the  death  of  the  testator  ” petition  the  court 
having  jurisdiction  to  have  the  will  proved.  (Code  Civ.  Proa  § 
1299.)  C.  A.  Buss  was  named  in  the  reputed  will  as  an  executor 
and  legatee  under  the  will,  and  hence  was  a proper  party  to  peti- 
tion. Any  person  interested  in  the  estate  may  appear  and  contest 
the  will.  The  contestants  were  heirs  at  law  of  Marcus  L.  Olm- 
stead,  and  were,  therefore,  proper  contestants.  The  proceedings 
for  the  probate  of  a will  are  antecedent,  and  necessary  to  the  ap- 
pointment by  the  court  of  a representative  to  administer  the  will 
or  the  estate.  Until  this  question  is  determined,  the  parties  in  in- 
terest in  such  estate  are  in  some  respects  authorized  to  represent 
the  estate.  They  direct  and  conduct  proceedings  which  may  or 
may  not  determine  the  manner  of  its  distribution,  and  thus  affect 
vitally  the  estate  itself.  The  power  to  determine  these  vital  ques- 
tions rests  in  the  courts.  Costs  and  expenses  are  a necessary  inci- 
dent of  the  exercise  of  these  powers.  Such  costs  and  expenses 
are  necessary  to  the  welfare  of  the  estate  and  of  those  interested  in 
it  We  arc  not  now  discussing  the  question  as  to  whether  the 
statute  in  fact  confers  authority  upon  the  court  to  allow  costs  and 
counsel  fees  out  of  the  estate.  That  question  is  involved  in  ap- 
pellants’ second  contention.  The  proposition  here  is  that  there 
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can  be  no  valid  order  to  bind  the  estate  with  no  representative  in 
court  'The  estate  of  a deceased  person  is  liable  for  the  funeral 
expenses  of  the  deceased.  True,  the  claim  for  such  expenses  is  to 
be  presented  for  allowance  to  the  executor  or  administrator,  but 
we  do  not  doubt  but  that  the  legislature  in  its  wisdom  might  have 
provided  that  this  and  all  other  claims  against  the  estate  should 
be  presented  to  the  judge  in  probate  for  allowance  either  before 
or  after  the  appointment  of  an  administrator  or  executor,  and  that 
in  such  a case  the  judge  would  stand  between  the  estate  and  its 
creditors  precisely  as  does  the  representative  thereof.  As  our  law 
now  stands,  the  judge  must  approve  claims  before  they  are  estab- 
lished as  such  against  the  estate,  or  they  must  be  established  by 
an  action  at  law.  We  find  nothing  in  the  mere  fact  that  no  ad- 
ministrator had  been  appointed  to  militate  against  the  validity  of 
the  allowance,  and  are  of  opinion  that,  if  authorized  so  to  do,  the 
allowance  of  the  cost  bill  and  attorneys'  fees  against  the  estate 
was  valid  and  binding,  notwithstanding  there  was  no  administra- 
tor at  the  date  thereof.  Does  our  law  authorize  the  court  to  award 
costs  and  attorneys’  fees  against  the  estate  in  a case  like  the  pres- 
ent? That  the  court  had  authority,  in  its  discretion,  to  require 
the  costs  to  be  paid  out  of  the  estate,  there  can  be  no  rational 
doubt.  Section  1720  of  the  Code  of  Civil  Procedure  provides  as 
follows : “ When  it  is  not  otherwise  prescribed  in  this  title  (title 
11,  pt  3),  the  Superior  Court,  or  the  Supreme  Court  on  appeal, 
may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may  re- 
quire.’’ Title  11,  in  which  the  foregoing  section  is  found,  treats 
“ Of  Proceedings  in  Probate  Court,”  and  there  is  not  within  the 
title  any  other  provision  relating  to  costs  in  cases  of  the  probate 
of  wills,  or  contests  relating  thereto  before  probate  is  had.  There 
is  a provision  (section  1332)  in  the  same  title,  under  which,  in 
cases  of  the  contest  of  wills  after  probate,  the  contestant  must  pay 
“ the  fees  and  expenses  ” if  the  will  in  probate  is  confirmed,  and,  if 
the  probate  is  revoked,  the  costs  must  be  paid  by  the  party  who 
resisted  the  revocation,  or  out  of  the  estate,  as  the  court  directs. 
This  provision  does  not  apply  to  cases  of  contests  upon  the  pro- 
bate of  the  will.  Section  1021  and  the  following  sections,  provid- 
ing for  costs  generally,  having  no  application  here,  for  the  reason 
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that  section  1.720  is  a provision  relating  to  proceedings  in  probate 
passed  in  1880,  long  after  the  adoption  of  tiie  general  provisions 
in  section  1021  and  the  following  sections,  and,  being  the  later 
statute,  must  prevail  in  the  proceedings  to  which  it  relates.  It 
follows  that  the  sum  of  $70.50  taxed  as  costs  for  each  of  the  par- 
ties, plaintiffs  and  defendants,  and  made  payable  out  of  the  assets 
of  the  estate,  was  properly  allowed. 

By  far  the  more  difficult  question  relates  to  the  allowance  to 
the  respondents  of  the  sum  of  $500  as  an  attorney's  fee.  In  Henry 
v.  Superior  Court  (93  Cal.  569  : 29  Pac.  230),  it  was  said  : “ The 
Superior  Court,  acting  in  probate  proceedings,  obtains  its  au- 
thority to  award  costs  from  the  statute,  and  not  by  virtue  of  its 
general  probate  jurisdiction.”  The  court  in  that  case  (which  was 
an  application  for  costs  and  attorneys’  fees  out  of  the  assets  of  the 
estate  before  a trial)  did  not  decide  whether  attorneys’  fees  could 
be  recovered,  but  said:  “Even  if  it  be  conceded  that  counsel  fees 
for  services  rendered  the  executor  in  probating  the  will  may  be  re- 
garded as  1 costs,’  within  the  meaning  of  section  1720,  we  do  not 
think  they  can  be  allowed  except  as  an  incident  to  some  judgment 
or  order  of  the  court"  The  conclusion  reached  was  that,  until  the 
will  was  admitted  to  probate,  or  probate  thereof  was  denied,  the 
court  had  no  power  to  aid  either  the  proponent  or  contestant;  cit- 
ing In  re  Marrey’s  Estate  (65  Cal.  287  : 3 Pac.  896) ; In  re  Parsons' 
Estate  (65  Cal.  240 : 3 Pac.  817),  and  In  re  Jessup's  Estate  (80  Cal. 
625  ; 22  Pac.  260).  The  general  rule  is  that  counsel  fees  are  not 
recoverable  by  the  successful  party  in  an  action  at  law  or  in  equity 
( Williams  v.  McDougall,  89  Cal.  85  ; Salmina  v.  Juri,  96  id.  418  ; 
31  Pac.  365).  except  where  expressly  allowed  by  statute  ( Miller  v. 
Ke/toe,  107  Cal.  340  ; 40  Pac.  485  ; Bates  v.  Santa  Barbara  Co..  90 
Cal.  543;  27  Pac.  438).  Courts  of  equity  will,  in  proper  cases, 
and  where  justice  requires  it,  allow  attorneys’  fees  as  part  of  the 
relief  granted.  ( Alemany  v.  Wensinger,  40  Cal.  288;  Wickersham 
v.  Crittenden , 103  id.  584  ; 37  Pac.  513 ; Miller  v.  Kehoe,  supra.) 
But  this  is  not  an  equity  case.  It  is  simply  a statutory  proceed- 
ing in  which  the  provisions  of  the  statute  form  the  boundaries  of 
the  rights  of  the  court  It  is  a case  in  which  the  matter  of  costs, 
and  whether  they  are  to  be  paid  by  the  parties  or  out  of  the  assets 
of  the  estate,  is  confided  to  the  discretion  of  the  trial  court.  But 
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this  discretion  is  to  be  exercised  in  determining  by  whom  or  out 
of  what  fund  the  costs  are  to  be  paid,  and  does  not  extend  to 
determining  that  costs  include  something  other  and  different  from 
what  the  term  implies.  Attorneys’  fees  are  not,  in  any  proper 
sense,  a part  of  the  costs  in  a case.  “ The  measure  and  mode  of 
compensation  of  attorneys  and  counsellors  at  law  is  left  to  the 
agreement,  express  or  implied,  of  the  parties.”  (Code  Civ.  Proc. 
§ 1021.)  The  legislature  has  in  certain  enumerated  cases  pro- 
vided for  the  recovery  of  attorneys’  fees.  Had  it  intended  that 
they  should  be  recovered  in  instances  like  the  present,  we  may 
reasonably  infer  the  statute  would  have  so  declared.  In  the  mat- 
ter of  the  settlement  of  the  accounts  of  executors  and  administra- 
tors, ample  provision  is  made  for  the  payment  of  attorneys'  fees. 
(Id.  § 1616.)  We  do  not  understand  that  this  court  in  Henry  v. 
Superior  Court  (93  Cal.  569  ; 20  Pac.  280),  held  that  attorneys’ 
fees  could  be  awarded  in  a case  like  this,  but  only  that,  as  was 
said  by  the  court,  “ even  if  it  be  conceded  that  counsel  fees  for 
services  rendered  the  executor  in  the  probating  the  will  may  be 
regarded  as  costs,  within  the  meaning  of  section  1720,”  etc.,  that 
they  could  not  be  allowed  until  judgment,  etc.  We  are  of 
opinion  that  counsel  fees  are  not  allowable  under  section  1720  of 
the  Code  of  Civil  Procedure,  and,  ns  we  find  no  other  provision 
under  which  the  allowance  can  be  upheld,  we  recommend  that  the 
cause  be  remanded,  with  directions  to  the  court  below  to  modify 
the  judgment  by  striking  out  the  sum  of  $500  allowed  to  respond- 
ents a3  their  attorneys'  fees  ; that  the  judgment  in  all  other  respects 
be  affirmed,  and  that  each  of  the  parties  to  this  appeal  pay  their 
own  costs. 

Note  — C08T8  IN  PROBATE  PROCEEDINGS. 

(a)  Generally  regulated  by  statute. 

(b)  When  executor  is  personally  liable  for  costs. 

(c)  The  Pennsylvania  rule. 

(d)  The  New  Hampshire  rule. 

(e)  California  Code  provisions. 

(f)  Statutory  regulations  in  New  York — costs  on  decree  or  final  order. 

(g)  Proponent’s  costs  on  contested  probate — views  of  Mr.  Redfield. 

(hj  Rule  as  to  unsuccessful  contestant. 

(1)  Statement  of  a general  rule. 

(j)  Rules  regulating  the  allowance— views  of  Mr.  Surrogate  HutchiDgs 
Vol.  Ill— 53 
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The  main  ground  for  contest  in  the  principal  case  affords  an  opportunity  for 
emphasizing  a feature  in  probate  proceedings  which  is  but  vaguely  outlined  by 
most  of  the  text  writers  on  probate  practice.  It  has  come  to  be  generally  un- 
derstood that  provided  a contestant  can  discover  some  plausible  ground  for 
opposing  the  probate  of  the  will,  he  can,  at  least,  secure  the  cost  of  his  effort, 
even  if  unsuccessful;  as,  in  general,  reliance  can  lie  placed  upon  the  disposition 
of  the  court  to  accept  the  rule  that  a testator  who  so  bungles  the  phrasing  of 
his  will  as  to  raise  a reasonable  doubt  of  his  intention  must  expect  to  have  the 
costs  of  the  controversy  his  ignorance  has  engendered,  paid  from  the  corpui  of 
his  estate.  Many  practitioners  acting  upon  this  theory  bring  needless  suits  in 
our  Probate  Courts  to  the  great  scandal  of  abstract  justice,  and  it  Ib  the  princi- 
pal object  of  this  annotation  to  Indicate  the  growing  disposition  on  the  part  of 
our  judiciary  to  curb  this  fashionable  method  of  plundering  an  estate. 

(a)  (Generally  regulated  by  statute. — The  subject  of  costs  in  proceedings 
by  and  against  executors  and  administrators  is  oDe  concerning  which  there  has 
been  a diversity  of  opinion  and  practice,  and  which  is  largely  regulated  by 
statute.  In  England,  in  the  early  practice,  an  executor  or  administrator  might 
recover  costs  if  successful  in  a suit  brought  by  him,  but  if  the  decision  was 
against  him  he  was  not  liable  for  costs,  the  reason  being  that  the  statute  (28 
Henry  VIII.  ch.  15,  § 1)  by  which  costs  were  first  given  to  defendants  was  con- 
fined to  cases  of  wrongs  done  to  and  contracts  made  with  the  plaintiff.  Now, 
however,  under  the  statute  of  3 and  4 William  IV.  (ch.  42.  £ 31),  an  executor  or 
administrator,  with  respect  to  costs,  is  put  on  the  same  footing  as  other  suitors, 
except  that,  if  the  action  lie  In  the  right  of  the  testator  or  intestate,  the  coutt  in 
which  the  action  is  pending,  or  the  judge  of  a Superior  Court,  may  otherwise 
order.  But,  independently  of  the  latter  statute,  and  by  virtue  of  the  former,  if 
an  executor  or  administrator  brought  an  action  on  a wrong  done  in  his  own 
time,  or  upon  a contract,  express  or  implied,  made  with  himself,  and  failed  in 
the  action,  he  was  liable  to  the  defendant  for  costs,  even  though  he  sued  as 
executor  or  administrator.  (Nicolas  v.  Killlgrew,  1 Ld,  Raym.  439;  Jenkins 
v.  Plume,  1 Salk.  207;  Goldthwayte  v.  Petrie,  5 T.  R.  234;  Bollard  v.  Spencer, 
7 id.  358;  Tattersall  v.  Groote,  2 Bos.  & P.  253:  Cooke  v.  Lucas,  2 East  395; 
Dowbiggin  v.  Harrison,  9 Barn.  & C.  699;  Jobson  v.  Forster,  1 Barn.  & Ad.  8; 
Slater  v.  I.awson,  id.  898.) 

(b)  When  executor  Is  personally  liable  for  costs. — Some  of  the  courts 
in  this  country.  In  the  absence  of  statutes  regulating  the  subject,  have  held 
that  where  the  cause  of  action  accrued  wholly  after  the  death  of  the  testator  or 
intestate,  the  executor  or  administrator,  if  he  fails  in  an  action  brought  by  him. 
must  pay  the  costs,  but  that  he  is  not  to  be  held  liable  when  the  cause  of  action 
accrued  wholly  or  partly  within  the  lifetime  of  his  testator  or  intestate.  The 
reason  assigned  for  the  distinction  is  that  in  the  former  case,  being  a pnrly  to 
the  transaction,  he  is  presumed  to  know  all  about  it,  and  to  act  upon  his  own 
responsibility,  and  therefore  ought  not  to  be  permitted  to  saddle  the  estate  with 
the  costs  In  the  case  of  failure;  whereas,  in  the  latter  case,  not  being  privy  to 
the  original  transaction,  he  cannot  be  presumed  to  know  exactly  what  the  case 
may  turn  out  to  be  upon  investigation,  and  therefore  ought  not  to  be  required 
to  pay  the  costs  himself.  (Ketchum  v.  Ketcbum,  4 Cow.  87;  Chamberlin  v. 
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Spencer,  id.  550;  Barker  v.  Baker.  5 id.  267;  Buckland  v.  Gallup,  40  Hud 
61;  Potts  v.  Smith,  8 Rawle  861;  24  Am.  Dec.  859;  Pillsbury  v.  Hubbard,  10 
N.  H.  284;  Keniston  v.  Little,  80  id.  818;  64  Am.  Dec.  297;  Folsom  v.  Blais- 
dell,  88  N.  H.  100;  Hutchcraft  v.  Gentry,  2 J.  J.  Marsh.  499;  Frink  v.  Luyten, 
2 Bay  106.) 

(c)  The  Pennsylvania  rule.— On  the  other  hand,  it  has  been  held  in  Penn- 
sylvania that  an  executor  or  administrator  who  is  plaintiff  is  bound  to  pay 
costs  to  the  defendant  in  cases  of  nonsuit  or  a verdict  for  the  defendant,  not 
only  when  the  cause  of  action  accrued  after  the  death  of  the  testator  or  intes- 
tate, but  also  upon  a cause  of  action  which  accrued  within  the  lifetime  of  the 
testator  or  intestate,  for  the  reason,  as  it  was  said,  that  it  is  obvious  justice 
that  one  against  whom  a vexatious  suit  has  been  brought  should  recover  his 
costs,  and  that  it  is  nothing  to  him  on  whom  the  costs  fall,  whether  on  the  es- 
tate or  the  executor  or  administrator  personally.  (Muntorf  v.  Muntorf,  2 
Itawle  180;  Penrose  v.  Pawling,  8 Watts  & 8.  879;  Show  v.  Conway,  7 Pa.  126.) 

The  allowance  of  costs  in  Geddis's  Appeal  (9  Watts  284),  to  a disinterested 
executor,  who  in  an  issue  dmitamt  tel  non  unsuccessfully  defended  a will 
which  had  been  admitted  to  probate,  and  under  which  he  was  acting,  rests  on 
the  peculiar  circumstances  of  that  case.  The  ruling  in  Royer's  Appeal  (1  Har- 
ris 562),  that  it  is  the  duty  of  an  executor  to  sustain  the  will,  is  qualified  by 
saying.  “ that  under  our  decisions,  his  right  to  do  so  depends  altogether  upon 
whether  the  litigation  is  for  the  benefit  of  the  estate  or  in  promotion  of  the 
interest  of  those  eventually  entitled  to  the  fund.”  And  the  learned  judge  who 
delivered  the  opinion  in  that  case  adds:  " It  is,  therefore,  difficult  to  imagine 
how,  where  a pretended  will  has  been  repudiated  by  verdict,  the  costs  of  the 
contest  can  be  cast  on  those  who  have  succeeded.”  In  Scott's  Estate  (9  W.  & 
8.  98),  the  executor  prosecuted  the  litigation  to  a successful  issue,  not  for  his 
own  benefit,  but  iu  the  interest  of  the  legatees,  who  thereby  obtained  the 
whole  estate.  It  was  there  held  that  he  was  entitled  to  credit  fees  paid  coun- 
sel for  their  professional  services  in  establishing  the  validity  of  the  will  and 
the  bequests  therein  contained.  If  he  had  been  unsuccessful,  his  claim  to  be 
paid  out  of  the  funds  of  the  estate  would  have  rested  on  different  and  wholly 
untenable  grounds. 

Whatever  may  be  the  rule  in  other  states  it  is  sufficient  to  say  that  in  Penn- 
sylvania the  right  of  an  executor  to  costs  in  an  issue  dentarit  tel  non,  even 
when  successful,  depends  on  the  question  whether  the  litigation  is  for  the 
benefit  of  those  entitled  to  the  estate. 

In  Penrose  v.  Pawling  (8  Watts  & S.  879).  the  plaintiff,  as  administrator, 
succeeded  before  the  arbitrators.  The  defendant  appealed  and  paid  the  costs 
of  the  appeal.  On  the  trial  the  plaintiff  became  nonsuited.  It  was  held  that 
the  plaintiff  was  personally  liable  for  the  costa  paid  to  him  by  the  defend- 
ant. This  case  is  declared  in  Callender  v.  Keystone  Mut.  L.  Ins.  Co.  (23  Pa. 
471),  not  to  support  the  doctrine  that  an  administrator  is  personally  liable  for 
costs. 

(d)  The  New  Hampshire  rule.— In  Folsom  v.  Blalsdell(S8  N.  II.  100),  It  is 
said ; '■  The  only  statutory  provision  of  this  state  which  recognizes  any  personal 
liability  of  an  executor  or  administrator  for  costs,  in  a suit  founded  upon  a 
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cause  of  action  in  favor  of  or  against  the  testator  or  intestate,  is  contained  in 
Rev.  Stat.  ch.  161,  13,  which  provides  that,  upon  return  of  ‘ no  goods’  or 

• waste  ’ made  by  the  sheriff  on  nn  execution  in  a suit  where  the  cause  of  action 
was  against  the  person  deceased,  an  execution  may  be  awarded  on  tcire  facia * 
against  the  goods  or  estate  of  the  administrator  as  for  his  own  debt,  to  the 
amount  of  such  ‘ waste,’ if  it  can  be  ascertained;  otherwise  for  the  whole 
debt." 

The  same  case  holds  that  such  execution  can  only  be  issued  where  the  ad- 
ministrator fails  to  appear,  or  fails  to  show  cause  why  execution  should  not  be 
issued.  It  is  not  to  bo  awarded  as  a matter  of  course  upon  scire  facial. 

(e)  California  code  provisions. — Iu  au  action,  prosecuted  or  defended  by 
an  executor,  administrator,  trustee  of  an  express  trust,  or  a person  expressly- 
authorized  by  statute,  costs  may  be  recovered,  as  in  an  action  by  and  against  a 
person  prosecuting  in  his  own  right;  but  such  costs  must  by  the  judgment  be 
made  chargeable  only  upon  the  estate,  fund  or  party  represented,  unless  the 
court  directs  the  same  to  be  paid  by  the  plaintiff,  or  defendant,  personally,  for 
mismanagement  or  bad  faith  iu  the  action  or  defense.  (Cal.  Code  Civ.  Proc- 
8 1081.) 

(f)  Statutory  regulations  in  New  York— costs  on  decree  or  final 
order. — An  award  of  costs  in  a decree  is  in  the  discretion  of  the  surrogate, 
except  in  one  of  the  following  cases,  in  which  they  are  of  right,  to  wit: 

“ 1.  Where  special  directions  respecting  the  award  of  costs  are  contained  in 
a judgment  or  order,  made  upon  an  appeal  from  the  surrogate’s  determination, 
or  upon  a motion  for  a new  trial  of  questions  of  fact  tried  by  a jury;  in  either 
of  which  cases  costs  must  be  awarded  according  to  those  directions. 

•'  2.  When  a question  of  fact  has  been  tried  by  a jury;  in  which  case,  unless 
it  is  within  the  foregoing  subdivision,  the  decree  must  awani  costs  to  the  suc- 
cessful party. 

“ 8.  When  the  decree  is  made  upon  a contested  application  for  probate  or 
revocation  of  probate  of  a will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a 
special  guardian  for  an  infant,  appointed  by  the  surrogate,  or  is  named  as  an 
executor  in  a paper  propounded  by  him  in  good  faith  as  the  last  will  of  the 
decedent;  but  the  surrogate  may  order  a copy  of  stenographer's  minutes  to  be 
furnished  to  the  contestant’s  counsel,  and  charge  the  expenses  thereof  to  the 
estate,  if  he  shall  be  satisfied  that  the  contest  is  made  in  good  faith.” 

The  object  of  the  third  subdivision  is  stated  in  the  commissioner's  note  to 
be  “ to  check  the  vastly  increasing  number  of  cases  wherein  wills  are  contested 
on  slight  grounds,  the  contestants  relying,  if  the  estate  is  large,  upon  procuring 
allowance  for  costs  which  will  indemnify  them  against  the  expense  of  the  liti- 
gation.” 

(g)  Proponent's  costs  on  contested  probate— views  of  Mr.  Rcdflcld. — 
The  proponent  of  a paper  for  probate,  if  he  is  named  therein  as  executor,  and 
takes  the  proceeding  in  good  faith,  is  entitled,  as  of  right,  to  costs,  whether 
the  paper  is  or  is  not  admitted  to  probate.  This,  it  will  be  noticed,  does  not 
give  a proponent,  other  than  the  executor,  a right  to  costs  in  case  of  a refusal 
of  probate.  Parties,  though  not  proponents,  who,  having  several  interests,  ap- 
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pear  in  support  of  the  will  by  separate  attorneys  may  be  awarded  costs.  An 
executor  who  in  good  faith,  but  unsuccessfully,  opposes  an  application  to  revoke 
the  probate  of  the  will  under  which  he  received  letters,  and  to  have  admitted 
to  probate  an  alleged  later  will,  is  within  the  equity  of  the  statute  and  is  en- 
titled to  costs.  If  the  executor  named  in  a paper,  either  prior  or  subsequent  to 
the  one  offered  for  probate,  contests  the  one  so  offered,  and  seeks  to  defeat  the 
probate,  by  establishing  the  will  in  which  he  is  named,  he  is  entitled  to  costs, 
if  acting  in  good  faith,  though  he  fail.  But  such  contesting  executor  who 
acts  as  his  own  counsel  in  the  proceedings  is  not  entitled  to  costs  as  of  right. 
The  application  for  probate  must  have  l>een  "contested."  Where  the  next  of 
kiu,  after  cross  examination  of  tile  witnesses  offered  by  the  proponent,  with- 
drew their  objections  and  the  will  was  admitted,  the  case  is  not  one  of  contest. 
(Redf.  Law  and  Practice  of  Surrogates’  Courts  [5th  ed.]  889.) 

(h)  Rule  as  to  nnsuccessfnl  contestant.— While  the  court  may,  in  its 
discretion,  award  costs  to  an  unsuccessful  contestant,  if  it  find  that  his  contest 
was  in  good  faith,  it  is  not  bound  to  do  so.  On  the  other  hand,  the  contestant 
may,  in  the  discretion  of  the  court,  be  personally  charged  with  proponent’s 
costs.  Whether  costs  awarded  in  a probate  proceeding  should  be  charged  per- 
sonally against  the  unsuccessful  contestants  or  out  of  the  estate  of  the  decedent, 
rests  In  the  sound  discretion  of  the  surrogate,  and  the  rule  is  that  a defeated 
contestant  should  be  charged  with  costs  where  his  resistance  has  been  wanton 
or  malicious  or  clearly  unfounded,  hut  not  where  a resistance  Is  based  upon 
what,  from  his  standpoint,  may  have  seemed  proper  and  necessary  in  the  inter- 
ests of  justice,  and  for  the  due  protection  of  his  rights.  8cveral  parties  in 
terested  in  contesting  the  probate  have  a right  to  employ  separate  counsel  to 
protect  their  several  interests,  and  it  is  discretionary  with  the  surrogate,  as  in 
other  courts,  to  grant  costs  to  the  several  contestants.  (Redf.  Law  and  Prac- 
tice ot  Surrogates’  Courts  [5th  ed.J  891.) 

(i)  Statement  of  a general  rule.— Whenever  it  is  rendered  necessary  or 
proper,  for  determining  the  rights  of  parties,  that  the  opinion  of  the  court 
should  be  taken  as  to  the  proper  construction  of  the  will,  and  the  necessity  for 
such  resort  has  been  occasioned  by  the  doubtful  or  ambiguous  terms  employed 
by  the  testator,  it  is  proper  to  award  the  costs  against  the  residuary  fund  of  the 
estate.  (Wilson  v.  Brownsmith,  9 Vcs.  180  ; Ripley  v.  Moysey,  1 Keen  578 ; 
Jolliffc  v.  East,  3 Bro.  C.  C.  25.) 

The  difficulty  having  been  created  by  act  of  the  totator  the  co$i»  of  all  par- 
ties, taxed  as  between  solicitor  and  client,  should  come  out  of  the  general  estate. 
(Charter  v.  Charter,  L.  R.  7 II.  L.  364;  Deane  v.  Home  for  Aged  Colored  Wo- 
men, 111  Mass.  132.) 

The  doctrine  has  been  long  established,  in  New  York  and  elsewhere,  that 
c >sts  do  not  accrue  until  the  termination  of  the  action  to  which  they  relate. 
(Supervisors  v.  Briggs,  3 Den.  173;  Rich  v.  Huson,  1 Duer617;  Smith  v.  Cast- 
lers.  5 Wend.  81;  The  Brooklyn  Bank  v.  Willoughby,  1 Sandf.  669;  Scudder 
v Gori,  18  Abb.  Pr.  207;  Moore  v.  Wester  veil,  14  How.  281;  Ackley  v.  Tar- 
box.  19  Abb.  Pr.  119;  Steward  v.  Lamoreaux.  5 id.  14;  Hunt  v.  Middlebrook, 
14  How.  Pr.  300;  Rader  v.  Road  District,  36  N.  J.  Law  282;  Theriot  v.  Prince, 
12  How.  Pr.  451.) 
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(j)  Rules  regulating  the  allowance— views  of  Mr.  Surrogate  Hatch- 
ings. — This  entire  subject  of  costs  received  a very  thorough  ventilation  in  an 
opinion  of  Mr.  Surrogate  Hutchings  delivered  in  the  celebrated  Taylor  Will 
Case.  The  magnitude  of  the  interests  involved  — the  eminence  of  the  counsel 
employed— and  the  singular  plausibility  of  the  excuse  upon  which  the  counsel 
grounded  their  application  for  costs— all  combine  to  lend  to  this  particular  case 
an  abiding  interest  as  generally  illustrative  of  the  entire  subject.  The  contest 
had  largely  turned  upon  the  genuineness  of  the  testator's  signature,  and.  as  a 
matter  of  fact,  It  must  be  conceded  that  there  were  both  grave  and  reasonable 
doubts  as  to  its  authenticity.  These  doubts,  however,  were  completely  dispelled 
by  the  cveuts  of  the  trial,  and  the  defeated  party  appeared  before  bis  honor 
requesting  an  allowance  out  of  the  estate  on  the  ground  that,  although  beaten 
in  their  contention,  it  had  been  prosecuted  in  good  faith,  and  previous  custom 
sanctioned  an  allowance  especially  from  an  estate  of  that  magnitude.  The 
judicial  temper  with  which  this  request  was  met  is  best  shown  by  excerpts 
from  his  honor's  language. 

“ There  is  no  doubt,  under  the  New  York  statute  of  1870,  relating  to  this 
court,  of  its  power  to  grant  allowances.  It  is,  however,  a discretionary  power 
which  should  be  exercised  with  great  caution,  and  this  case  affords  a fitting 
opportunity  to  express  my  views  on  the  subject,  inasmuch  as  the  value  of  the 
estate  is  large,  and  if  an  allowance  to  the  contestant  were  to  be  made,  to  be 
adequate,  It  would  necessarily  be  a very  considerable  sum;  and  I deem  it  im- 
portant to  laydown  some  general  rule  on  the  subject,  as  there  Is.  undoubtedly, 
a growing  tendency  to  litigate  the  admissibility  of  wills  to  probate. 

"Cases,  of  course,  arise  in  which  the  execution  of  such  Instruments  is  ob- 
tained by  interested  parties,  under  circumstances  of  undue  influence,  on  per- 
sons of  feeble  intellect  or  by  fraud,  when  contests  may  be  very  reasonably 
made,  and  especially  in  cases  of  alleged  insanity,  when  the  line  between 
capacity  and  incapacity  is  not  easily  determined;  but  there  seems  to  be  a too- 
prevailing  Impression  among  relatives  that  unless  a testator  in  his  will  makes 
provisions  satisfactory  to  themselves  they  are  warranted  in  contesting,  with 
the  expectation  that  they  are  indemnified  in  their  expenses  out  of  the  estate, 
even  if  they  fail  in  their  opposition,  whereas  it  should  be  understood  that  the 
principle  which  underlies  the  statute  of  wills  is  the  right  of  the  testator,  pro- 
vided he  is  of  sound  and  disposing  mind  and  memory,  and  the  forms  of  execu- 
tion are  complied  with,  to  mnke  even  an  arbitrary  disposition  of  his  property, 
os  it  may  please  himself,  to  the  disinheritance  of  those  who,  in  case  of  intestacy, 
would  take  his  estate;  and  the  power  so  given  must  be  respected,  and  the  exer- 
cise of  it  enforced  by  the  courts,  however  repugnant  to  the  general  law  of  de- 
scent and  distribution  of  the  estates  of  intestates. 

• • it,  therefore,  seems  to  me  that  entering  upon  a contest  in  a matter  of  pro- 
bate, parties  should  do  so  in  the  same  manner  as  in  general  litigation  in  other 
cases  in  the  courts,  and  that  counsel  should  rely  solely  upon  their  retainer  aud 
compensation  from  their  clients,  and  that  the  clients  themselves  should,  as  in 
other  cases,  depend  on  the  success  of  their  opposition,  subject,  of  course,  to 
exceptional  cases,  such  as  those  to  which  I have  referred.  Any  other  rule  of 
conduct  of  contesting  parties,  in  my  judgment,  tends  not  only  to  encourage 
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unnecessary  and  groundless  litigation  in  the  anticipation  of  allowances  to  coun- 
sel, but  exposes  estates  to  great  depreciation  and  loss  on  account  of  the  suspen- 
sion of  the  powers  of  executors  under  wills,  during  the  controversy,  in  addition 
to  the  necessary  charges  of  proponent's  counsel  and  disbursements,  in  sustain- 
ing the  probate;  and  the  case  before  me  furnishes  an  example  of  such  depreci- 
ation or  liability  to  loss,  as  it  appears  that  suits  and  proceedings  of  various 
kinds  have  been  instituted  against  the  estate  in  consequence  of  the  inability  of 
the  executors  to  qualify  and  act  iu  the  execution  of  the  will,  in  the  payment 
of  promissory  notes  of  the  testator  to  a very  large  amount,  which  have  ma- 
tured since  his  decease,  and  their  inability  to  avoid,  by  the  payment  of  interest, 
the  foreclosure  of  mortgages,  while  there  arc  also  important  executory  con- 
tracts of  the  testator  unfulfilled  for  the  same  reason,  thus  further  exposing  the 
estate  to  the  risk  of  forfeiture  of  damages. 

••  The  case  before  me  does  not,  in  my  judgment,  come  within  the  excep- 
tional classes  of  contest  to  which  I have  referred.  There  wus  no  question  of 
mental  capacity  involved,  and,  I may  say,  none  of  undue  influence;  for  so 
slight  was  the  evidence  offered  as  to  the  latter,  that  the  contestant's  counsel 
hardly  contended  at  all  for  it,  and  finally,  wholly  abandoned  it.  Indeed,  no 
other  ground  of  opposition  was  strenuously  adhered  to  than  the  claim  of  non- 
genuineness,  which  was  supported  by  opinions  of  some  witnesses  against  the 
positive  testimony  of  unimpeached  subscribing  witnesses  to  the  will,  and  other 
positive  proofs  of  such  a character  as  to  be,  according  to  my  judgment,  over- 
whelming. 

“ The  whole  evidence  in  the  case,  I think,  shows  that  contestant’s  counsel 
depended  really  on  the  radical  Idea  that  the  will  offered  could  not  be  genuine, 
because  its  provisions  were  unnatural;  which  I regard  as  an  unsound  theory, 
as  the  principal  legatee  had  been  his  wife  for  nearly  half  a century,  and  the 
contestant  herself  was  given  an  annuity  of  $5, 000  during  her  life:  and  my  ex- 
perience in  this  court  enables  me  to  say  that  almost  daily  there  are  admitted 
to  probate  unquestioned  wills,  giving  entire  estates  absolutely  to  widows,  even 
where  there  arc  children  surviving,  and  in  this  case  the  only  decedent  being 
his  grandchild,  the  contestant,  there  was  no  practical  disinheritance,  since  the 
estate  was  not  diverted  from  the  family,  but  left  the  grandchild  a liberal  allow- 
ance annually,  with  a reasonable  expectation,  as  I must  suppose,  that  the 
grandmother,  as  the  surviving  custodian  of  the  estate,  would  do  by  her  as  her 
grandfather  would  if  living,  as  the  former  was  left  with  the  power  of  free  dis- 
position; and  there  appears  not  only  to  have  been  no  disaffection,  but,  on  the 
contrary,  the  strongest  ties  of  affection  on  the  part  of  the  grandmother  toward 
the  contestant. 

" In  view  of  the  principles  I have  stated,  and  of  the  facts  and  circumstances 
of  the  case,  as  developed  by  the  testimony  on  the  trial  (which  I have  reviewed 
for  this  purpose),  I am  unable  to  discover  that  there  were  such  reasonable 
grounds  of  opposition  to  the  will  as  to  warrant  me  in  ordering  the  payment  of 
the  charges  of  contestant's  counsel  out  of  the  estate,  and,  therefore,  I deem  it 
niy  duty  to  deny  their  motion.”  (Per  Hctcihnob,  Surr..  in  Matter  of  Taylor 
Will  Case,  10  Abb.  Pr.  300.) 
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Carpenter  et  al.  vs.  Hazelrigg. 

[Court  of  Appeals  of  Kentucky,  May  7,  1898;  45  S.  W.  Rep.  666  ] 

Descent  and  distribution — Doctrine  of  election — Hus- 
band and  wife — Devise — Survivorship. 

1.  Where  a devise  is  made  to  several  persons  by  name,  with  words  of  survivor- 

ship annexed,  if  the  gift  is  to  take  effect  in  possession  immediately  after 
the  death  of  the  testator,  the  uniform  rule  of  construction  is  to  refer  the 
words  of  survivorship  to  that  event,  and  to  regard  them  as  intended  to 
provide  against  the  contingency  of  the  death  of  the  object  of  the  testator's 
bounty  in  his  lifetime. 

2.  Under  statutory  regulations  In  Kentucky,  a husband  who  survives  his  wife 

is  entitled  to  a life  interest  in  one-third  of  all  tlie  real  estate  of  which  she, 
or  any  one  for  her  use,  was  seized  in  fee  simple  during  coverture,  unless 
such  interest  shall  have  been  barred,  forfeited  or  relinquished. 

8.  The  one-third  life  interest  cannot  be  claimed  by  the  surviving  husband  to- 
gether with  a claim  for  homestead  in  the  deceased  wife's  land;  but  the 
husband  is  required  to  exercise  an  election  us  to  which  benefit  he  will  ac- 
cept. And  if  he  elects  to  claim  the  homestead,  he  is  barred  from  a life 
interest. 

4.  The  husband  is  primarily  bound  to  pay  all  bills  for  medical  attendance  on 
account  of  his  wife  and  to  pay  her  funeral  expenses.  But  in  the  event  of 
his  failure  so  to  do,  resort  may  be  had  by  the  creditors  to  the  separate  prop- 
erty of  the  wife.  Where,  however,  such  sale  is  made  for  such  a purpose, 
the  husband  can  be  compelled,  by  appropriate  proceedings,  to  reimburse 
those  to  whom  the  estate  descends. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Bath. 

Action  by  P.  M.  n.  Hazelrigg,  administrator  of  Sarah  Hazel- 
rigg,  against  Hettie  J.  Carpenter  and  others  for  the  settlement  of 
the  estate  of  Sarah  Hazelrigg,  and  for  the  sale  of  land  to  pay  her 
debts,  subject  to  the  homestead  of  plaintiff  as  surviving  husband. 
Judgment  allotting  homestead  to  plaintiff,  and  for  sale  of  other 
lands,  as  prayed,  and  defendants  appeal.  Affirmed. 

Reuben  Gudgell  <&  Son,  for  appellants. 

E.  C.  O' Rear  and  C.  W.  Goodpasler,  for  appellee. 
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Payxter,  J. — In  1880  Michael  Carpenter  made  his  will.  In 
1888  he  died,  and  the  will  was  duly  probated.  At  the  time  he 
made  his  will,  his  daughters  Ilettie,  Cynthia  Ann,  and  Dolly  lived 
with  him.  Dolly  married  the  appellee,  Hazelrigg,  before  the  death 
of  the  testator.  The  other  sisters  were  unmarried,  and  living  with 
the  father,  at  his  death.  The  second  clause  of  his  will  is  as  fol- 
lows : “ I have  made  no  advancements  to  my  three  single  daughters, 
Hettie  Jane  Carpenter,  Cynthia  Ann  Carpenter  and  Dolly  Carpen- 
ter, who  now  live  with  me;  and  desiring  to  make  my  children 
equal,  and  considering  that  the  property  that  I devise  them  is 
worth  £3,000,  I do  hereby  bequeath  to  my  three  daughters  my 
Rome  farm,  containing  about  120  acres,  more  or  less,  and  also  the 
household  and  kitchen  furniture  on  hand  at  my  death  ; and  the 
one  or  both  that  remain  unmarried  are  to  have  their  or  her  por- 
tion or  portions  laid  off  so  as  to  include  the  house,  if  she  or  they 
so  desire.  The  personal  property  hereby  devised  to  my  daugh- 
ters may  be  divided  when  either  of  them  so  desire,  and  my  said 
three  daughters  are  to  have  no  more  of  my  estate,  except  as  here- 
after named.”  Appurtenant  to  the  questions  under  consideration 
is  part  of  clause  4 of  the  will,  which  is  as  follows : “ The  property 
hereby  devised  to  my  three  daughters,  Hettie,  Cynthia  Ann  and 
Sally,  called  ‘ Dolly,’  is  to  vest  in  them  and  their  children  as  sepa- 
rate estate,  not  subject  to  the  control  or  liabilities  of  their  hus- 
bands, should  they  or  either  of  them  ever  marry  ; and  if  either  of 
said  girls  should  die  without  children,  her  portion  to  vest  equally 
in  the  one  or  both  that  should  survive.”  After  the  death  of  the 
testator,  by  an  agreement  of  the  daughters  named,  forty  acres  of 
the  120-acre  tract  mentioned  in  the  will  was  allotted  to  Dolly 
Hazelrigg.  She  died  September  28,  1894. 

The  first  question  to  be  determined  is,  what  interest  did  Dolly 
Hazelrigg  take  in  the  land,  under  her  father’s  will  ? As  she  died 
childless,  it  is  contended  that  her  sisters  Hettie  and  Cynthia  take 
the  entire  tract,  of  120  acres.  The  tract  was  devised  to  the  three 
daughters,  and  the  gift  took  effect  in  possession  immediately  after 
the  death  of  their  father.  Where  a devise  is  made  to  several  per 
sons  by  name,  with  words  of  survivorship  annexed,  if  the  gift  is 
to  take  effect  in  possession  immediately  after  the  death  of  the  tes- 
tator the  uniform  rule  of  construction  is  to  refer  the  words  of  sur- 
Vol.  Ill— 54 
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vivorship  to  that  event,  and  to  regard  them  as  intended  to  provide 
against  the  contingency  of  the  death  of  the  object  of  the  testator's 
bounty  in  his  lifetime.  ( Wren  v.  Hynes'  Adm'r , 2 Mete.  [Ky.] 
129  ; Wills  v.  WiUs,  85  Ky.  486 : 3 S.  W.  900.)  Had  Dolly  died 
before  her  father,  then  her  sisters,  Hettie  and  Cynthia,  as  surviv- 
ors, would  have  taken  the  entire  tract  of  land;  but  as  she  survived 
her  father,  she  took  the  fee-simple  estate  to  one-third  of  it  Under 
section  1708,  Ky.  St.,  the  husband  is  entitled  to  a homestead  in  the 
land.  Under  section  2132,  Ky.  St.,  ahusband  who  survives  his  wife 
is  entitled  to  an  estate  for  life  in  one-third  of  all  the  real  estate  of 
which  she,  or  any  one  for  her  use,  was  seized  in  fee  simple  during 
coverture,  unless  such  interest  shall  have  been  barred,  forfeited,  or 
relinquished.  Of  course,  the  husband  could  not  claim  a homestead, 
and  at  the  same  time  the  use  of  one-third  of  her  real  estate  during 
his  life.  If  he  elects  to  claim  the  homestead,  then  he  is  not  en- 
titled to  the  other  interest  named.  If  he  elects  to  claim  the  use  of 
the  one-third  during  life,  then  he  is  not  entitled  to  a homestead. 
The  forty  acres  of  land  which  had  been  assigned  his  wife  in  the 
partition  of  the  120-acre  tract  was  of  the  value  of  $1,500.  There- 
fore it  was  to  his  interest  to  claim  a homestead  iu  the  land.  In 
another  case  it  might  be  to  the  interest  of  a husband  to  claim  the 
use  of  one-third  of  the  real  estate  left  by  the  wife.  If  a husband 
claims  one  of  the  interests  named,  the  other  must  be  regarded  as 
embraced  in  it  When  Ilnzelrigg  married  his  wife,  she  owned  a 
mare  and  a yearling  colt,  a colt  three  weeks  old,  and  another  horse. 
The  latter  was  sold  shortly  thereafter.  She  also  owned  a cow,  a 
hog,  and  a small  amount  of  household  effects.  Very  little  of  that 
property  remained  at  the  death  of  the  wife.  They  were  married 
in  1885,  and  soon  thereafter  the  husband  took  possession  of  the 
personal  property  which  his  wife  owned  at  that  time.  It  is  un- 
necessary to  quote  authority  to  show  that  the  personal  property 
(general  estate)  which  the  wife  owned  at  her  marriage  with  Hazel- 
rigg  became  his  by  reason  of  the  marital  relation.  The  other  he 
seems  to  have  acquired  after  the  marriage.  It  seems  that  the  hus- 
band collected  the  rent  on  the  farm  for  the  year  1884,  and  which 
appears  to  have  been  done  before  the  death  of  the  wife.  It  was 
the  desire  of  the  wife,  according  to  the  testimony  of  the  party  who 
rented  the  farm,  that  the  rent  should  be  paid  to  the  husband.  The 
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record  does  not  explain  what  the  husband  did  with  this  money. 
Whether  he  used  it  in  support  of  himself  and  wife,  or  for  some 
other  purpose,  does  not  appear.  It  was  rents  collected  upon  the 
wife’s  separate  estate,  and  in  a controversy  between  the  husband 
and  the  wife,  unquestionably,  the  wife  could  have  compelled  the 
husband  to  account  to  her  for  it;  but,  in  the  absence  of  anything 
to  the  contrary,  the  presumption  ought  to  be  indulged  that  the 
money  was  disposed  of  by  the  husband  in  a manner  satisfactory 
to  the  wife,  and  that  it  had  been  expended  in  accordance  with  her 
wishes.  This  presumption  should  be  indulged  because  of  the  re- 
lationship that  existed  between  them.  Elazelrigg  seems  to  have 
built  a house,  smokehouse  and  barn  upon  the  land,  and  paid  for 
them.  The  estimate  of  witnesses  as  to  their  value  runs  from  about 
$200  to  $400.  If  these  improvements  were  made  from  the  rents 
of  the  wife's  land,  then,  of  course,  no  claim  could  be  asserted  by 
the  husband  therefor.  If  he  paid  for  them  with  his  own  money, 
and  had  never  been  reimbursed  by  his  wife,  he  cannot  enforce  a 
claim  against  the  land  for  such  expenditure.  It  must  be  regarded 
that  they  were  placed  there  for  the  benefit  of  the  wife,  and  to  pay 
for  which  there  was  no  legal  liability  imposed  upon  her.  While 
the  husband  is  bound  in  law,  to  pay  the  necessary  physician’s 
bills  for  his  wife,  and  her  funeral  expenses,  yet,  if  the  husband 
fails  to  pay  them,  her  estate  is  liable  therefor.  The  husband 
seems  to  have  failed  to  pay  them,  and  it  was  not  error  for  the 
court  to  order  the  land  sold,  subject  to  the  husband’s  homestead 
right,  to  pay  these  expenses.  If  the  land  is  sold  to  pay  them,  the 
husband  can  be  compelled  by  appropriate  proceedings,  to  reimburse 
those  to  whom  her  estate  descends. 

The  judgment  is  affirmed. 

Hazelkigg,  J.,  not  sitting. 
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Allen  vs.  Mattison  et  al. 

[Supreme  Court  of  Rhode  Island,  Jan.  28,  1898;  89  Atl.  Rep.  241.) 

Realty  NOT  CHARGED  WITH  THE  PAYMENT  OF  ANNUITIES. 

Where  the  testator  has  not  specifically  charged  the  payment  of  an  annuity, 
upon  his  real  estate,  and  the  personalty  is  abundantly  sufficient  to  pay  the 
same,  the  real  estate  cannot  be  charged  with  the  burden  even  in  a case 
where  the  executrix  has  misapplied  and  wasted  the  personal  property. 

Wood  ti  Filch,  for  complainant. 

Wilson  <(■  Jenckes,  for  respondents. 

Per  Curiam — The  will  of  Horatio  N.  Mattison  contains  no  ex- 
press charge  of  the  annuities  on  the  real  estate.  In  view  of  the 
fact  that  the  surplus  of  the  personal  estate,  had  it  not  been  misapplied 
and  wasted  by  the  executrix,  was  more  than  sufficient  to  pay  all 
the  annuities,  we  do  not  think  that  such  charge  can  be  raised  by 
implication,  although  the  will  contains  what  is  in  effect  a residu- 
ary clause  which  proved  inoperative.  ( Larkin  v.  Larkin , 17  R L 
461 ; 23  Atl.  19  ; McOough  v.  Hughes,  18  R I.  768;  30  Atl.  851.) 
We  decide,  therefore,  that  Thomas  J.  Hamilton,  as  administrator, 
has  no  claim,  by  reason  of  the  annuities  given  to  Henry  and  Maria 
Hamilton,  to  the  proceeds  of  the  real  estate  in  the  hands  of  the 
respondent  Doran,  as  administrator  on  the  estate  of  Horatio  N. 
Mattison. 


Note. -WHEN  REALTY  IS  NOT  CHARGED  WITH  THE  PAYMENT 
OF  ANNUITIES. 

It  has  been  settled  from  time  immemorial  that  a man's  property  must  be  held 
liable  for  the  payment  of  his  honest  debts,  and  this  is  a rule  that,  through  all 
the  mutations  of  our  testamentary  law,  has  known  no  relaxation.  But  while 
this  general  rule  stands  unchallenged,  certain  other  rules,  equally  well  settled, 
have  had  a tendency  to  modify  it,  and  in  the  case  of  a perfectly  solvent  estate, 
other  rules  having  all  the  force  of  legal  presumption  are  allowed  to  operate. 
For  instance,  the  rule  is  accorded  the  utmost  expansion  that  imposes  upon  the 
personal  estate  the  primary  task  of  paying  the  indebtedness.  (Adams  v. 
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Brackett,  5 Met.  280  ; Wright's  Appeal.  12  Pa.  St.  256;  Kilpatrick  'f.  Rogers, 
7 Ired.  Eq.  44  ; Canfield  v.  Bostwick.  21  Conn.  550.)  So,  too,  doubtful  expres- 
sions are  not,  in  themselves,  sufficient  toexemptthc  personal  property  from  this 
burden.  But  an  entirely  different  ruling  is  enjoined  where,  from  any  cause,  the 
personal  property  of  the  decedent  is  inadequate  to  the  task  of  canceling  and 
paying  off  the  indebtedness.  (See  McCorn  v.  McCorn,  100  N.  Y.  511.) 

First  and  foremost  as  a matter  of  strict  equity,  the  real  estate  designated  by 
the  testator  as  Itcing  specifically  liable  should,  of  course,  receive  the  burden  of 
meeting  the  liabilities.  (Lofton  v.  Moore.  83  Ind.  112;  Porter  v.  Jackson,  05 
id.  210.)  But  this  direction  is  seldom  specifically  given,  and  testators  most 
frequently  content  themselves  with  a general  direction  that  their  just  debts 
shall  be  paid.  Such  language  may  or  may  not  charge  the  realty.  As  we  have 
seen,  if  the  personalty  Is  sufficient,  the  realty  is  exonerated;  but  if  it  is  insuffi- 
cient, the  entire  realty  must  yield  to  the  claims  of  the  creditors.  (Sec  Reynolds 
v.  Reynolds.  16  N.  Y.  257.)  “ In  a few  cases,"  says  Mr.  Hawkins,  " a general 
direction  to  pay  debts,  followed  by  a specific  appropriation  of  particular  estates 
for  the  payment,  has  been  held  not  to  create  a charge  on  real  estate  not  specif! 
eally  appropriated;  but  the  doctrine  of  these  cases  is  doubtful.”  (Hawkins  on 
Wills  284.) 

It  is  well  to  italicize  a distinction  that  is  frequently  overlooked  and  quite  lia- 
ble to  result  in  some  exasperating  complications.  I refer  to  that  numerous  class 
of  cases  where  the  residue  of  the  estate  both  real  nnd  personal  is  bestowed  in 
one  mass  upon  some  favored  beneficiary — ns  in  the  naming  of  a residuary  lega- 
tee who  takes  indiscriminately  whatever  appears  unappropriated.  Here  we 
have  the  real  property  entangled  in  the  meshes  of  the  indebtedness,  as  the 
whole  residuary  estate  may,  under  certain  circumstances,  be  held  liable. 
(Thayer  v.  Finnegan,  134  Mass.  62;  Moore  V.  Beckwith,  14  Ohio  St.  135; 
Wertz's  Appeal.  69  Pa.  St.  173;  Reed  v.  Gather,  18  W.  Va.  263;  Cook  v.  Lan- 
nlng,  40  N.  J.  Eq.  369;  Scott  v.  Stebbins.  91  N.  Y.  605;  Hilford  v.  Way,  1 
Del.  Ch.  842;  Heatheringtou  v.  Lcwenberg,  61  Miss.  372;  Ex  parte  Dixon,  64 
Ala.  188.) 

In  Lupton  v.  Lupton  (2  Johns.  Ch.  614),  the  chancellor,  in  the  course  of  his 
opinion,  remarked  that  11  where  the  testator  devises  the  real  estate  after  pay- 
ment of  debts  and  legacies,  as  in  Tompkins  v.  Tompkins  (Prec.  Ch.  897),  and 
in  Sliallcross  v.  Finden  (8  Yes.  Jr.  738),  or  where  he  devised  the  real  estate 
after  a direction  that  debts  and  legacies  be  first  paid,  as  in  Trott  v.  Vernon 
(Prec.  Ch.  430),  and  in  Williams  v.  Chitty  (3  Vos.  Jr.  545), — the  real  estate  has 
been  held  to  be  charged.  It  is  not  sufficient  that  the  debts  nr  legacies  arc  di- 
rected to  be  paid.  That  alone  does  not  create  the  charge;  but  they  must  be 
directed  to  be  first  or  previously  paid,  or  the  devise  declared  to  be  made  after 
they  are  paid.” 

Following  Lupton  v.  Lupton.  the  court  held,  in  Re  Rochester  (110  N.  Y. 
159;  18  Cent.  Rep.  159;  17  N.  Y.  S.  Rep.  146),  that  to  create  a charge  upon 
real  estate  by  will  there  must  be  cither  express  directions  to  that  effect,  or  the 
intention  thus  to  charge  it  must  be  implied  from  the  whole  will  taken  together; 
and  that  the  use  of  the  words.  “ After  all  my  lawful  debts  are  paid,”  in  the 
opening  of  a will,  and  followed  by  devises,  does  not  of  itself  have  the  effect  of 
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charging^the  lands  devised  with  the  payment  of  testator's  debts;  and  mere  in- 
adequacy of  the  personalty,  in  view  of  the  existing  provisions  of  the  Code  per- 
mitting creditors  to  resort  to  the  realty,  is  not  suggestive  of  any  intention  on 
the  part  of  a testator  to  charge  the  realty  with  payment  of  the  debts. 


Booton  vs.  Booton’s  Ex’rs  et  al. 

[Supreme  Court  of  Appeals  of  Virginia,  March  17,  189$;  29  S.  E.  Rep.  823.] 

Equality  of  distribution' — Immaterial  error — Interlocu- 
tory decrees— Laches. 

1.  Where  it  is  entirely  apparent  from  the  four  corners  of  the  will  that  the  tes- 

tator's children  should  share  equally  in  his  estate,  the  court  will  refuse  to 
entertain  any  scheme  of  distribution  that  will  produce  inequality  and  in- 
justice or,  in  cfTect,  subvert  the  intent  of  the  testator  as  regards  equality 
of  shares. 

2.  The  interlocutory  decrees  of  a Probate  Court,  though  technically  erroneous, 

are  not  sufficiently  important  to  work  a reversal  of  the  case,  when  it  is 
apparent  that  the  errors  complained  of  can  be  corrected  in  the  final  de- 
cree. 

3.  When  upon  a survey  of  the  whole  record,  the  judgment  of  the  Probate 

Court  appears  to  be  substantially  correct,  the  Appellate  Court  should 
order  an  affirmance,  notwithstanding  the  fact  that  in  some  particulars,  not 
affecting  the  general  merits  of  the  case,  it  may  be  open  to  question. 

4.  Where  the  party  plaintiff  in  an  action  to  construe  a will  nllows  the  suit  to 

slumber  on  the  docket  for  a period  of  thirty  years  during  which  time  both 
of  the  executors  died  and  likewise  several  devisees  and  legatees,  the  court 
will  decline  to  prolong  the  contest  on  the  ground  of  gross  laches,  particu- 
larly when  it  appears  that  the  plaintiff’s  contention  is  based  upon  a mere 
technical  error,  which  cannot  affect  the  substantial  merits  of  the  contro- 
versy. 

5.  It  is  entirely  competent  for  either  the  court  or  its  commissioners  to  correct 

a manifest  error  in  the  inventory,  when  it  conclusively  appears  that  a large 
item  was  charged  as  cash  which  in  reality  was  the  avails  of  certain  collec 
tions  made  by  the  executors  after  the  issuance  of  letters  testamentary. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Madison. 

John  E.  Roller , for  appellant 

James  0.  Field  and  F.  J /.  dc  C.  U.  McMillan , for  appelleea 
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RiKLY,  J. — The  assignments  of  error  relate  to  the  action  of  the 
Circuit  Court  in  overruling  the  exceptions  of  the  appellant  to  the 
report  of  Commissioner  Taylor. 

The  first  exception  is  for  the  failure  of  the  commissioner  to  credit 
the  appellant  with  the  sum  of  §2,154,  with  interest  thereon  from 
the  time  that  he  came  into  possession  of  the  land  which  was  bought 
by  the  executors  of  his  father  under  the  authority  vested  in  them 
by  his  will  and  turned  over  by  them  to  the  appellant;  the  said  sum 
of  §2,154  being  the  difference  in  value  between  the  land  devised 
to  Edwin  Booton  and  the  tract  which  was  received  by  the  appel- 
lant 

It  is  apparent  from  the  will  that  the  testator  designed  that  each 
of  his  children  should  receive  land  as  a part  of  his  share  of  the 
estate,  and  that  their  respective  shares  in  the  realty  should  be  as 
nearly  equal  as  practicable  It  was  provided  in  the  will  that  “ the 
lots  of  less  value  should  be  made  equal  to  the  best  by  contribution 
either  in  money  or  personal  property  ” ; and  he  no  doubt  intended 
that  this  should  be  done,  as  the  children  severally  came  into  posses- 
sion of  their  respective  lots,  he  having  left  an  estate  which  he  had 
every  reason  to  believe  was  ample  to  this  end. 

But  it  is  equally  apparent  from  the  will  that  it  was  his  intention 
that  equality  should  Iks  the  controlling  principle  in  the  division  of 
bis  estate  among  his  children.  This  intention  is  plainly  manifested 
from  the  beginning  to  the  end  of  his  will,  and  any  distribution 
that,  in  the  final  result,  would  produce  inequality  and  injustice, 
would  be  contrary  to  his  intention  and  subvert  the  scheme  of  his 
will. 

The  testator  died  in  1845,  and  left  a large  estate,  consisting  of 
real  and  personal  property.  He  devised  and  bequeathed  a large, 
if  not  the  greater,  part  of  it  to  his  wife  for  her  natural  life.  The 
property  given  to  her  would  have  been  ample  to  make  equal  in 
the  final  distribution  of  his  estate  after  her  death  the  shares  of  all 
his  children,  if  it  had  not  been  for  the  loss  of  property  and  great 
depreciation  in  values  consequent  upon  the  result  of  the  war  be 
tween  the  states.  But  when  that  period  arrived—  upwards  of  a 
quarter  of  a century  after  his  death — the  amount  remaining  for 
distribution,  outside  of  the  land  devised  to  her  for  her  life,  was 
comparatively  of  small  value. 
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If  the  difference  of  $2,154  between  the  value  of  the  land  devised 
to  Edwin  Booton  and  that  received  by  the  appellant  had  not  been 
made  good  to  the  latter,  and  there  remained  for  distribution  prop- 
erty or  funds  sufficient  for  that  purpose  without  doing  injustice  to 
any  of  the  other  children,  the  exception  should  have  been  sus- 
tained ; but  it  wholly  ignores  the  fact,  which  is  shown  by  the  rec- 
ord, that  he  had  long  years  ago  received  in  land,  slaves,  and  money- 
more  than  an  equal  share  of  the  estate  distributed  and  that  which 
remained  for  distribution.  He  had  no  ground  to  complain  that 
he  was  not  allowed  to  receive  anything  from  the  remnant  of  prop- 
erty to  be  distributed,  and  the  exception  was  properly  overruled. 

It  was  contended  by  the  appellant  that  by  the  decree  of  October 
term,  1867,  and  that  of  April  term,  1895,  it  was  adjudged  that  the 
difference  in  value  between  the  land  devised  to  Edwin  Booton 
and  that  given  to  him  should  be  made  equal  as  of  the  time  he  re- 
ceived it,  and  that  the  court  could  not  in  the  final  distribution  of 
the  estate  of  the  testator  disregard  such  adjudication,  and,  for 
the  purpose  of  making  up  to  him  the  difference  between  the  said 
parcels  of  land,  take  into  account  the  sums  of  money  paid  to  him 
from  time  to  time  after  the  land  came  into  his  possession.  Those 
decrees  were  necessarily  based  upon  the  assumption  that  there  was 
sufficient  property  to  equalize  the  shares  of  all  the  children  in  the 
final  distribution.  When  it  appeared  to  the  court  that  this  was 
not  the  case,  it  was  its  duty  to  observe  and  enforce  the  principle 
of  equality  according  to  the  intention  of  the  testator  as  disclosed 
in  his  will. 

The  decrees  of  October  term,  1867,  and  April  term,  1895,  were 
merely  interlocutory,  and  it  was  competent  for  the  court  to  rehear 
and  amend  them.  Viewing'  the  matter  from  a purely  technical 
standpoint,  this  could  only  be  done  on  a petition  to  rehear  the  said 
decrees.  If,  however,  we  were  to  reverse  the  decrees  complained 
of,  for  the  error  of  not  having  reheard  and  amended  the  decrees  of 
October  term,  1867,  and  April  term,  1895,  before  entering  the 
decrees  appealed  from,  in  so  far  as  this  may  have  been  technically 
called  for,  they  could  be  so  amended  upon  a petition  to  rehear 
them  when  the  cause  got  back  to  the  Circuit  Court,  and,  being 
reheard  and  amended,  the  same  distribution  would  have  to  be 
made  that  has  been  made,  and  the  appellant  would  be  in  no  wise 
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benefited  by  the  reversal.  “When,  upon  a survey  of  the  whole 
record,  a judgment  or  decree  appears  clearly  to  be  substantially 
right,  it  ought  to  be  affirmed,  notwithstanding  upon  some  particular 
point,  not  affecting  the  general  merits,  it  may  be  open  to  question.” 
(4  Minor  Inst.  pt.  1,  p.  780.) 

The  second  exception  is  to  the  allowance  by  the  commissioner 
to  Edwin  Booton’s  estate  of  one-half  of  the  fund  in  the  hands  of 
executors  for  distribution,  and  of  the  other  half  to  Dr.  W.  A.  Hill 
and  wife.  Both  this  fund  and  the  proceeds  of  the  sale  of  the 
Goodwin  tract  of  land  were  insufficient  to  make  the  shares  of 
Edwin  Booton  and  Mrs.  Hill  and  the  shares  of  A.  P.  H.  Booton 
and  Lucy  M.  H.  Graves,  deceased,  equal  to  the  property  and 
moneys  which  the  appellant  had  received,  and  the  said  fund  and 
the  amount  for  which  the  Goodwin  land  was  sold  were  properly 
allowed  to  the  other  children  to  the  exclusion  of  the  appellant 

The  third  exception  is  for  the  same  matter  as  the  first  exception, 
and  need  not  be  separately  considered.  It  was  likewise  properly 
overruled,  for  the  reasons  given  in  disposing  of  the  first  excep- 
tion. 

The  fourth  exception  is  for  the  failure  to  charge  the  executors 
with  the  sum  of  $3,015.24,  reported  in  the  inventory  of  the  estate 
of  the  testator  as  cash  in  hand  at  the  death  of  the  testator,  instead 
of  only  $1,175.  It  was  satisfactorily  shown  that  the  sum  of 
$3,015.24  was  entered  in  the  inventory  by  the  executors  through 
mistake,  and  that  the  actual  amount  on  hand  at  the  death  of  the 
testator  was  $1,175,  except  between  $50  and  $100  in  gold  which 
was  retained  by  the  widow,  and  equally  distributed  among  the  leg- 
atees, including  the  appellant  The  difference  between  $3,015.24 
and  $1,175  was  the  result  of  collections  by  the  executors,  after 
their  qualification,  of  debts  due  to  the  testator  and  of  the  sale  of  a 
lot  of  wheat. 

The  suit  was  brought  by  the  appellant  in  1857.  Either  from 
lack  of  interest,  or  the  conviction  that  he  had  nothing  to  gain  by 
its  prosecution,  he  allowed  it  to  slumber  on  the  docket  without 
any  action  being  taken  in  it  for  nearly  thirty  years  after  the  late 
war,  and  the  consequent  great  loss  and  depreciation  in  the  value  of 
pro[>erty.  In  the  mean  time  Edwin  Booton,  who  was  a devisee 
and  legatee,  and  also  one  of  the  executors,  had  died,  and  W.  A. 

Von.  Ill— 55 
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Hill,  who  was  the  other  executor,  and  whose  wife  was  likewise  a 
devisee  and  legatee,  had  also  died.  These  parties  were  materially 
interested  in  a proper  final  settlement  of  the  estate.  After  such 
long  lapse  of  time,  and  so  great  laches  and  the  death  of  parties, 
the  litigation  should  come  to  an  end,  and  not  be  prolonged  in  con- 
sequence of  the  commission  of  a mere  technical  error,  which  did 
not  affect  the  merits  of  the  controversy. 

The  action  of  the  Circuit  Court,  of  which  the  appellant  com- 
plains, was  manifestly  not  to  his  prejudice,  and  the  decrees  ap- 
pealed from  must  be  affirmed. 

Cardwell,  J.,  absent 


In  re  Buck’s  Estate. 

[Supreme  Court  of  Pennsylvania.  March  21,  1898;  185  Pa.  St,  57;  89  At!. 

Rep.  821.] 

Executors  and  administrators— Accounting — Surcharge. 

On  the  final  accounting  of  an  administrator.  It  appeared  that  the  deceased  was 
a retail  liquor  dealer,  and  that  the  unexpired  term  of  the  lease  of  his  saloon 
and  the  good  will  of  the  business  together  with  his  license  for  the  unex- 
pirod  time  were  together  worth  from  $2,000  to  $2,500.  It  further  appeared 
that  the  administrator,  without  making  the  least  effort  to  dispose  of  either 
for  the  benefit  of  the  estate,  appropriated  both  the  lease  and  the  license  to 
his  own  Individual  use.  HM,  that  the  administrator  had  failed  in  the 
performance  of  a plain  duty,  and  was  properly  surcharged  with  $2,500. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Philadelphia. 

Samuel  Peltz,  for  appellant 

Thomas  Learning , for  appellee 

Fell,  J. — The  finding  of  the  learned  auditing  judge  that  the 
unexpired  term  of  the  lease  of  the  saloon  and  the  good  will  of  the 
business,  with  the  opportunity  of  procuring  a transferor  the  license, 
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were  worth  from  $2,000  to  $2,500,  and  that  the  accountant, 
without  making  an  effort  to  procure  a purchaser,  appropriated 
them  to  himself,  fully  sustains  the  surcharge  made.  Ir.  Re  Grimm's 
Estate  (181  Pa.  St.  233  ; 37  Atl.  403),  relied  on  by  the  appellant,  the 
executor  sold  the  stock  and  fixtures  to  the  widow  of  the  decedent, 
and  she  secured  a new  lease,  and  on  her  petition  the  license  was 
transferred  to  her.  There  was  no  evidence  of  collusion,  nor  any 
that  a better  price  could  have  been  obtained.  The  executor  was 
surcharged  with  the  amount  for  which  the  widow,  after  conduct- 
ing the  business  for  some  months,  sold  the  stock  then  in  hand,  the 
fixtures,  good  will,  and  lease,  to  a purchaser,  who,  with  her  con- 
sent, had  procured  a transfer  of  the  license  to  himself.  It  did  not 
appear  that  the  lease  had  any  time  to  run,  or  that  the  executor 
had  not  obtained  the  full  value  of  what  he  sold.  It  was  said  in 
the  opinion  that,  if  the  executor  by  the  exercise  of  diligence  could 
have  procured  a higher  price  for  the  stock  and  fixtures  from  one 
willing  to  take  the  chance  of  securing  a renewal  of  the  lease  and  a 
transfer  of  the  license,  there  would  have  been  reason  for  surcharg- 
ing him.  A license  to  sell  liquor  is  a personal  privilege.  It  is 
not  assignable  by  the  holder,  and  at  his  death  it  does  not  go  to  his 
representatives.  It  is  not  an  asset  of  his  estate.  ( BlumenthaTs 
Petition , 125  Pa.  St  412  ; 18  Atl.  395.)  An  executor  or  adminis- 
trator could  not,  under  the  law,  carry  on  the  business  for  the  bene- 
fit of  the  estate,  if  he  so  desired.  (In  re  Grimm's  Estate , supra.) 
But  the  fact  that  a license  had  been  granted  to  sell  liquor  at  a 
particular  place  may  increase  the  value  of  that  which  the  executor 
or  administrator  may  have  to  sell.  On  the  hearing  of  an  applica- 
tion for  a retail  license,  the  court  considers  the  public  necessity  of 
the  place  as  well  as  the  personal  fitness  of  the  applicant,  and  the 
granting  of  a license  is  a finding  that  the  place,  in  its  location  and 
appointments,  is  a suitable  place  for  the  sale  of  liquor.  The  op- 
portunity to  secure  a transfer  of  the  license,  and  a renewal  at  the 
end  of  the  year,  may  materially  affect  the  value  of  the  fixtures’ 
good  will,  and  unexpired  term  of  the  lease.  When  this  is  shown 
to  be  the  case,  and  the  accountant  has  failed  in  the  performance 
of  a plain  duty,  there  is  ground  for  surcharge. 

The  order  of  the  Orphans’  Court  is  affirmed,  at  the  cost  of  the 
appellant 
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Note.— SURCHARGE  AND  FALSIFY. 

These  words  are  commonly  used  together,  of  a proceeding  in  equity,  to  ob- 
tain relief  against  an  account  alleged  to  be  erroneous.  They  relate,  however, 
to  two  distinct  kinds  of  relief.  To  surcharge  applies  to  the  balance  of  the 
whole  account,  and  supposes  credits  to  be  omitted  which  ought  to  be  allowed. 
To  falsify  applies  to  a wrong  charge  in  the  debits,  nud  supposes  that  that  item 
is,  in  whole  or  in  part,  erroneous. 

The  phrase  surcharge  and  falsify  denotes  the  liberty  which  the  courts  of 
chancery  will  occasionally  grant  to  a plaintiff  who  disputes  an  account  which 
the  defendant  alleges  is  settled,  to  scrutinize  particular  items  therein  without 
opening  the  entire  account.  (Brown.) 

If,  iu  an  account  stated,  there  is  any  mistake,  omission,  accident,  or  fraud, 
by  which  the  account  stated  is  vitiated,  it  has  been  held  that  a court  of  equity 
may  interfere:  in  some  cases,  by  directing  the  whole  account  to  be  opened  anti 
taken  <U  novo;  in  others,  by  allowing  it  to  stand,  with  liberty  to  the  plaintiff 
to  surcharge  and  falsify.  To  sureluirye  is  to  show  an  omission  of  something 
for  which  credit  ought  to  have  been  given:  and  to  falsify  is  to  prove  an  item 
among  the  charges  to  have  been  wrongly  inserted.  (Smith  Man.  Eq.  2 Ab- 
bot’s Law  Diet.  827.) 

If,  to  a bill  for  an  account,  the  defendant  plead,  or,  in  his  answer  rely,  upon 
a settled  account,  the  plaintiff  may  surcharge,  by  alleging  and  proving  omis- 
sions in  the  account,  or  may  falsify,  by  showing  errors  in  some  of  the  items 
stated  in  it. 

The  rule  is  the  same  in  principle  at  law;  a settled  account  is  only  prima  facie 
evidence  of  its  correctness.  It  may  be  impeached  by  proof  of  unfairness,  or 
mistake,  in  law,  or  in  fact;  and  if  it  be  confined  to  particular  items  of  account, 
it  concludes  nothing  in  relation  to  other  items  not  stated  In  it.  (Perkins  v.  Hart, 
11  Wheat.  286.) 

“These  terms,  ‘surcharge.’  and  ‘ falsify,”'  says  Mr.  Justice  Storv  (1  Eq. 
Jur.  § 528).  “have  a distinct  sense  in  the  vocabulary  of  courts  of  equity,  a 
little  removed  from  that  which  they  bear  in  the  ordinary  language  of  common 
life.  In  the  language  of  common  life,  we  understand  ' surcharge ' to  import 
an  overcharge  in  quantity,  or  price,  or  degree,  beyond  what  is  just  or  reasona- 
ble. In  this  sense,  it  is  nearly  equivalent  to  ' falsify;  ’ for  every  item  which  is 
not  truly  charged,  as  it  should  Ire,  is  false;  and  by  establishing  such  overcharge 
it  is  falsified.  But,  in  the  sense  of  courts  of  equity,  these  words  are  used  in 
contradistinction  to  each  other.  A surcharge  is  appropriately  applied  to  the 
balance  of  the  whole  account;  and  supposes  credits  to  be  omitted,  which  ought 
to  be  allowed.  A falsification  applies  to  some  item  in  the  debits;  and  supposes 
that  the  item  is  wholly  false,  or  in  some  pnrt  erroneous.  This  distinction  is 
taken  notice  of  by  Lord  Hardwicks:  and  the  words  used  by  him  are  so  clear 
that  they  supersede  all  necessity  for  farther  commentary.  ' Upon  a liberty  to 
the  plaintiff  to  surcharge  and  falsify,'  says  he,  ' the  onue  probandi  Is  always  on 
the  party  having  that  liberty;  for  the  court  takes  it  as  a stated  account,  and 
establishes  It.  But,  if  any  of  the  parties  can  show  an  omission,  for  which  credit 
ought  to  be,  that  is,  a turcfuirgc;  or  if  anything  is  inserted,  that  is  a wrong 
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charge,  he  Is  at  liberty  to  show  it,  and  that  is  a falsification.  But  that  must  be 
by  proof  on  his  side.  And  that  makes  a great  difference  between  the  general 
cases  of  an  open  account,  and  where  only  (leave)  to  surcharge  and  falsify;  for 
such  must  be  made  out.’  ” 


v In  re  Shiels’  Estate. 

Monroe  vs.  Shiels  (S.  F.  1223). 

[Supreme  Court  of  California,  March  23,  1898 ; 120  Cal.  847  ; 52  Pac.  Rep. 

808.] 

Nomination  of  administrator— Letters  testamentary. 

1.  The  mere  fact  that  a widow  has  requested  the  appointment  of  a certain  per- 

son as  administrator  of  the  estate  of  her  deceased  husband  should  not  pre- 
clude her  from  withdrawing  her  nomination  and  recording  her  assent  to 
another  appointment,  when  it  appears  that  her  withdrawal  of  the  nomina- 
tion occurred  before  the  court  had  acted  upon  It  in  any  way,  and  was 
prompted  by  a desire  to  place  a brother  of  the  deceased  in  the  office  of  ad- 
ministrator who  was  entitled  to  letters  in  the  absence  of  any  person  whose 
right  was  prior  to  his  own. 

2.  It  Is  the  policy  of  the  law  that  the  widow  shall  have  the  control  of  the  ad- 

ministration of  her  husband's  estate,  and  she  is  not  estopped  from  revok- 
ing a request  as  to  a particular  appointment,  when  the  attendant  circum- 
stances entitle  her  revocation  to  grave  consideration.  It  is  the  province  of 
the  court,  in  the  exercise  of  a sound  discretion,  to  allow  the  nomination  to 
be  withdrawn. 

8.  The  right  to  have  letters  issued  to  the  nominee,  in  the  case  above  outlined, 
was  the  right  of  the  widow  and  not  of  the  nominee.  And  hence  it  is  en- 
tirely competent  for  the  court  to  allow  her  to  withdraw  a nomination  in- 
considerately made. 

4.  The  issuance  of  letters  of  administration  to  one  entitled  to  administer,  under 
the  statute,  cannot  be  affected  by,  nor  revoked  at  the  instance  of,  a person 
nominated  to  the  office  of  administrator  by  the  decedent's  wife. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  city  and  county  of  San  Francisco. 

In  the  matter  of  the  estate  of  Edward  E.  Shiels,  deceased, 
Henry  E.  Monroe  petitioned  for  a revocation  of  letters  issued  to 
George  E.  Shiels,  and  that  letters  of  administration  be  issued  to 
him.  From  an  order  denying  the  application,  Monroe  appeals. 
Affirmed. 
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Hiram  W.  Johnson , for  appellant 

Morrison,  Foersler  <£•  Cope,  for  respondent 

Harrison.  J. — Edward  E.  Shielsdied  at  the  city  of  Paris,  July 
19, 1896,  and  on  August  21st  of  that  year  letters  of  administration 
were  granted  by  the  Superior  Court  of  San  Francisco  to  the  re- 
spondent herein,  who  is  a brother  of  the  deceased.  The  widow  of 
the  deceased  resides  in  Scotland,  and  after  letters  had  been  issued 
to  the  respondent  she  requested  the  court  to  appoint  the  ap- 
pellant as  administrator  of  the  estate,  and  on  December  29ih 
he  filed  a petition  that  the  letters  issued  to  the  respondent  be 
revoked,  and  that  letters  of  administration  be  issued  to  him. 
When  the  matter  came  on  for  hearing  before  the  court,  the 
respondent  presented  a document,  executed  by  the  widow  subse- 
quent to  her  request  for  the  appointment  of  the  appellant,  with- 
drawing her  application  for  the  administration,  and  consenting 
that  the  estate  be  administered  by  the  respondent  The  court 
thereupon  denied  the  application  of  the  appellant,  and  from  this 
order  he  has  appealed. 

It  is  urged  in  support  of  the  appeal  that,  by  requesting  the  court 
to  appoint  the  appellant  as  administrator  of  the  estate,  the  widow 
was  estopped  from  afterwards  consenting  that  the  respondent 
should  continue  in  its  administration.  The  mere  fact  of  request- 
ing the  appointment  would  not,  however,  as  a matter  of  lawf 
estop  her  from  revoking  her  request,  and  whether  there  were  at- 
tendant circumstances  which  would  authorize  the  court  to  give  her 
request  greater  or  less  consideration  than  her  subsequent  with- 
drawal thereof  was  a matter  for  the  determination  of  the  court  in 
its  discretion.  The  right  to  have  letters  issued  to  the  nominee  was 
the  right  of  the  widow,  and  not  of  the  nominee.  It  is  the  policy 
of  the  law  that  the  widow  shall  have  the  control  of  the  administra- 
tion of  her  husband's  estate  (In  re  Dorris's  Estate,  93  Cal.  611 ; 29 
Pac.  244),  and  matters  mny  have  supervened  subsequent  to  her 
first  request  which  would  justify  her  in  asking  the  court  to  dis- 
regard it,  and  she  was  not  precluded  from  withdrawing  her  nomi. 
nation  at  any  time  before  the  court  had  acted  upon  it,  or  from 
requesting  the  court  to  continue  the  administration  previously 
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granted.  Under  section  1377,  Code  Civ.  Proa,  the  respondent, 
as  a brother  of  the  deceased,  was  entitled  to  letters  in  the  absence 
of  an  application  by  any  person  whose  right  was  prior  to  his  own. 
The  failure  of  such  persons  to  appear  and  claim  letters  for  them- 
selves was  a waiver  of  their  right  to  letters,  and,  except  for  some 
delinquency  or  incapacity  on  his  part,  the  court  is  authorized  to 
revoke  his  lettters  only  in  the  instances  given  by  virtue  of  sections 
1383-1386.  Upon  the  original  application  for  letters  of  adminis- 
tration upon  the  estate  of  a deceased  person,  section  1365,  Code 
Civ.  Proa,,  gives  to  the  surviving  husband  or  wife  the  right  to 
have  letters  issued  to  any  competent  person  whom  he  or  she  may 
request  to  have  appointed ; and  by  sections  1383-1385  the  same 
right  exists  when  letters  have  once  been  granted  to  “ any  other 
person  than  the  surviving  husband  or  wife,  child,  father,  mother, 
brother  or  sister  of  the  intestate.”  As  the  letters  in  the  present 
case  were  granted  to  the  surviving  brother,  the  provisions  of  these 
sections  are  inapplicable,  but  the  rights  of  the  surviving  wife  are 
governed  by  the  provisions  of  section  1386.  That  section  does 
not  give  her  the  right  to  have  letters  issued  to  any  competent  per- 
son whom  she  may  request  to  be  appointed,  but  merely  authorizes 
“ the  surviving  husband  or  wife  to  assert  his  prior  right,  and  obtain 
letters  of  administration.”  Prior  to  1880  there  was  no  provision, 
after  letters  had  once  been  issued,  for  their  revocation  at  the  in- 
stance of  a nominee  of  the  relatives  named  in  section  1883  (see  In 
re  Carr's  Instate,  25  Cal.  585) ; but  in  that  year  the  legislature 
amended  this  section  by  giving  to  the  nominee  of  these  relatives 
the  right  to  obtain  administration  and  have  the  former  letters  re- 
voked. The  omission  to  make  the  same  amendment  to  section 
1386  makes  it  evident  that  the  legislature  did  not  intend  to  give 
this  right  to  the  nominee  of  the  husband  or  wife  in  the  instances 
named  in  that  section.  The  order  is  affirmed. 

We  concur  : Garoutte,  Van  Fleet,  JJ. 
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Andrews  vs.  Andrews. 

[Supreme  Court  of  North  Carolina.  March  15,  1898;  122  N.  C.  852;  29  S.  E. 

Rep.  351.] 

Construction  of  wills — Nature  of  estate — Use  and  occu- 
pation. 

1.  A will  which  devises  " our  landed  estate  " to  a son  for  life  provided  that  the 

devisee  shall  support  certain  designated  parties  during  their  natural  lives, 
when  the  remainder  over  should  vest  in  the  heirs  of  the  devisee,  does  Dot 
give  a vested  estate  until  the  death  of  the  testator,  and  this  vesting  is  in  no 
wise  affected  by  the  fact  that  the  son  is  in  possession  of  the  realty  by  vir- 
tue of  the  recitals  of  the  will. 

2.  It  is  the  privilege  of  the  parents  to  recover  possession  of  the  property  so  de- 

vised in  case  the  son  refuses  to  carry  out  the  stipulations  of  the  will  re- 
garding the  support  of  his  parents,  and  damages  may  be  recovered  in  the 
action  for  the  use  and  occupation  of  the  land  and  for  the  costs  of  suit. 


Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Chatham. 

Hon.  S.  B.  Adams,  Presiding  Judge. 

H.  A.  London , for  plaintiff. 

Womack  & Hayes , for  defendant 

Montgomery,  J. — The  referee  found  as  a fact  that  the  defend- 
ant went  into  the  possession  of  the  tracts  of  land  claimed  by  the 
plaintiff,  and  described  in  the  complaint,  in  1881,  under  a verbal 
contract,  which,  in  the  referee’s  words,  “ was  very  much  in  line 
with  the  requirements  made  in  the  Exhibit  A as  to  the  defendant 
towards  the  plaintiff,  and  the  remuneration  to  be  received  by  the 
defendant  was  nearly  the  same  as  stated  in  Exhibit  A.  Exhibit 
A is  in  the  following  words : 

"We,  the  undersigned,  make  the  following  will,  to  wit:  Our 

landed  estate,  all  except  the  Welch  tract,  to  our  son  Thomas  An- 
drews during  his  life,  and  after  his  death  to  his  heirs;  if  he  dies 
without  heirs,  our  landed  estate  goes  to  our  daughter  Mary  E. 
Ellis  or  her  heirs,  with  this  consideration ; that  the  said  Thomas 
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Andrews  agrees  to  support  us  and  our  daughter  Maria  Antoinette 
Andrews  during  our  lives;  whether  or  not  the  said  Thomas  An- 
drews survives  our  daughter  Maria  Antoinette  Andrews,  she  is  to 
have  her  support  out  of  our  landed  estate  during  her  life,  with  our 
son  Thomas  and  our  daughter  Mary  or  some  suitable  one  of  their 
heirs  to  see  to, her  during  life.  All  our  perishable  property,  aftei 
the  decease  of  both  of  us,  after  paying  our  debts  and  funeral  ex- 
penses, to  be  equally  divided  with  our  son  Thomas  and  Mary.  To 
which  we  set  our  hands  and  seals,  this  29th  December,  1874.  W. 
D.  Andrews.  [Seal.]  Pracilla  F.  Andrews.  [Seal.] 

“I  accept  the  above  instrument,  and  agree  to  the  terms  therein. 
Thomas  W.  Andrews. 

“ After  writing  the  above,  we  make  Thomas  Andrews  and 
Archie  Ellis  executors  of  our  will.” 

The  referee  further  found  “that  the  defendant  complied  with  the 
terms  of  the  verbal  contract  in  the  way  of  supporting  the  plaintiff 
and  his  family,  but  some  time  during  the  year  the  treatment  of  the 
defendant  towards  the  plaintiff  became  to  be  of  such  a nature  that 
he  (the  plaintiff)  could  not  continue  to  live  with  the  defendant 
with  any  satisfaction,  and,  on  account  of  said  treatment,  the  plain- 
tiff placed  himself  beyond  the  subjection  and  control  of  the  defend- 
ant” The  referee  adopted  a most  circumlocutory  style  of  stating 
the  simple  fact  that  the  defendant’s  unkindness  drove  the  plaintiff 
from  the  premises.  The  finding,  too,  in  the  language  in  which  it 
was  stated,  was  made  under  his  honor’s  directions,  after  the 
referee’s  first  report  that  he  ought  to  have  found  “that  the  plain- 
tiff left  because  of  the  defendant’s  unkindness  to  him.”  The  de- 
fendant filed  numerous  exceptions  to  the  referee’s  findings  of  fact, 
all  of  which  were  overruled  by  the  court 

We  cannot  review  the  defendant’s  exceptions  to  the  findings  of 
fact  None  of  the  testimony  was  sent  up  in  the  case,  and  we 
must  conclude  that  the  findings  of  fact  were  made  upon  sufficient 
evidence.  Indeed,  the  findings  of  fact  are  immaterial,  from  the 
view  we  have  of  the  case,  except  the  one  (in  substance)  that  the 
plaintiff  left  the  defendant  because  of  the  defendant’s  unkind  treat- 
ment of  him,  and  the  one  that  the  rental  value  of  the  land  was  fifty 
dollars  a year.  The  referee's  conclusions  of  law  are  as  follows : 
“(1)  That  the  paper  writing  marked  ‘Exhibit  A’  is  not  a con- 
Vol.  Ill— 56 


Digitized  by  Google 


442 


PROBATE  REPORTS  ANNOTATED. 


veyance ; not  such  a contract  to  convey  land  as  entitles  the  de- 
fendant to  specific  performance.  (2)  That  the  plaintiff  is  the 
owner  in  fee,  and  entitled  to  the  possession,  of  the  land  described 
in  the  complaint.  (3)  That  the  plaintiff  is  entitled  to  recover  of 
defendant  the  sum  of  fifty  dollars  per  year  from  July,  1894,  as 
damages  for  detention  of  said  land,  and  costs  of  action.” 

The  paper  marked  “ Exhibit  A ” is  a contract  testamentary  in 
its  nature.  It,  clearly,  was  to  take  effect  at  the  death  of  the  plain- 
tiff and  his  wife.  The  lands  are  described  as  “our  landed  estate.” 
The  defendant  accepts  the  instrument,  and  agrees  to  its  terms; 
i.  e.,  agrees  to  support  the  plaintiff  and  his  wife  and  his  daughter 
during  their  lives.  The  closing  paragraph  of  the  paper  writing,  as 
to  the  disposition  of  the  personal  property,  is  most  significant,  pro- 
viding, as  it  does,  for  its  equal  distribution  between  the  plaintiff’s 
two  children  after  the  death  of  the  parents  and  the  payment  of 
their  debts  and  funeral  expenses.  There  is  not  a word  in  the 
paper  that  points  to  the  immediate  vesting  of  the  estate  in  the  de- 
fendant. It  makes  really  no  difference  whether  the  defendant 
was  in  possession  under  the  paper  writing,  or  under  a verbal  con- 
tract similar  in  character  to  the  written  one  between  the  parties. 

The  question,  then,  arises,  did  the  defendant  fail  and  refuse  to 
carry  out  his  part  of  the  contract?  The  referee  found  that  he  did, 
and  his  honor  affirmed  the  finding.  That  being  so,  it  is  clear  that 
the  defendant  is  entitled  to  nothing  on  account  of  betterments  and 
expenses  incurred  by  him  in  the  support  of  the  plaintiff  and  his 
family.  If  the  defendant  was  in  possession  of  the  lands  under  the 
written  contract,  he  would  be  entitled  to  no  such  charges  in  his 
favor,  for  he  has  refused  to  perform  his  part  of  the  contract,  the 
contract  being  entire  in  its  nature.  If  he  was  in  possession  under 
the  verbal  contract,  the  same  rule  applies,  and  for  the  same 
reason.  The  judgment  of  the  court  below  is  affirmed  as  to  that 
part  of  it  which  adjudges  that  the  plaintiff  is  the  owner  in  fee  of 
the  lands  described  in  the  complaint,  and  ordering  a writ  of  pos- 
session, with  the  costs,  including  the  referee's  fee.  That  part  of 
the  judgment  which  adjudges  that  the  defendant  recover  of  the 
plaintiff  $719  for  betterments  and  expenses  of  supporting  the 
plaintiff  and  his  family  is  not  affirmed  but  is  erroneous.  The 
plaintiff  is  also  entitled  to  have  judgment  against  the  defendant 
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for  the  sum  of  fifty  dollars  per  year  from  July,  1894,  for  the  use 
and  occupation  of  the  land. 

Modified  and  affirmed. 

In  plaintiff's  appeal  in  same  case : The  plaintiff’s  fourth  excep- 
tion to  the  judgment  of  the  court  below  is  sustained,  and  there 
was  error  in  that  part  of  the  judgment  which  adjudges  that  the 
defendant  recover  of  the  plaintiff  $719  for  betterments  and  ex- 
penses in  supporting  the  plaintiff  and  his  family. 

Error. 


Shattuck:  vs.  Balcom  et  al. 

Supreme  Judicial  Court  of  Massachusetts,  Worcester,  Jan.  14,  1898;  179 
Mass.  245;  49  N.  E.  Rep.  87.] 

Will — Trust— Payment  of  income. 

1.  In  the  construction  of  a will,  the  court  will  assume  that  the  testator  intended 

the  different  provisions  of  his  will  to  be  consistent  with  one  another,  and 
this  intention  will  be  respected,  if  possible. 

2.  In  case  of  irreconcilable  differences,  a clear  and  unambiguous  provision. 

coming  later  in  the  will,  controls  as  being  more  likely  to  express  the  final 
purpose  of  the  testator. 

8.  For  the  purpose  of  arriving  at  the  testator’s  intention  in  respect  to  any  par- 
ticular portion  or  portions  of  the  will  which  are  doubtful,  the  whole  instru- 
ment will  be  considered. 

4.  A testator  gave  by  will  the  residue  of  his  estate  to  a trust  company,  in  trust 
to  pay  the  income  to  bis  children  O.  and  J.,  and  to  G.  as  trustee  for  bis 
daughter  8.,  and  to  G.  as  trustee  for  his  daughter  E.,  " in  even  and  equal 
portions,  one-fourth  to  each  for  and  during  the  lives  and  the  life  of  the 
survivor  of  them,  and  likewise  during  the  life  of  the  said  S.  and  E.  and  the 
survivor  of  them,  the  child  or  children  of  either  of  them  deceased  to  re- 
ceive the  portion  which  would  have  belonged  to  said  deceased  child,  saving 
and  excepting  the  child  or  children  of  E..  until  the  decease  of  the  last 
surviving  one  of  my  said  four  children  ”;  and  at  the  decease  of  the  last 
surviving  child  “ to  pay  over  what  may  then  remain  unexpended  thereof 
in  the  hands  of  the  ” trust  company  " to  and  among  the  children  of  G.,  8., 
and  J.,  Bhare  and  share  alike,  the  child  or  children  of  any  child  of  said  G., 
8.,  and  J.  to  take  by  right  of  representation.”  By  a later  item  the  testator 
gave  a fourth  part  of  the  income  above  mentioned  to  G , in  trust  to  invest 
and  pay  the  income  arising  therefrom  to  S.  during  life,  at  his  discretion. 
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and  to  pay  over  to  her,  as  he  might  deem  expedient,  any  portion  of  the 
accrued  principal  resulting  from  the  Investment  of  a fourth  part  of  the 
original  income,  and  upon  the  decease  of  S.  ‘to  pay  over  the  unexpended 
balance  to  the  children  of"  G..  S.,  and  J.,  “share  and  share  alike,  the 
child  or  children  of  any  child  or  children  of  the  said  G.,  S.,  and  J.  to  take 
by  right  of  representation,  and  from  and  after  the  decease  of  the  said  S.  I 
order  and  direct  that  the  income  herein  ordered  to  be  paid  to  her  be  paid 
by  my  said  trustee  or  his  successor  in  said  ratio  until  the  death  of  the  last 
of  my  four  said  children,  at  which  time  the  residuum  of  my  estate  will  lie 
divided  in  the  manner  hereinbefore  directed."  Held,  on  the  death  of  S 
leaving  an  only  surviving  child,  D , that  from  the  whole  will  it  appeared 
that  it  was  the  intention  of  the  testator  that  the  income  which  the  trust 
company  was  directed  to  pay  to  the  sub-trustee  for  the  benefit  of  S.  during 
her  life  should  continue  to  be  paid  to  the  sub-trustee,  and  should  be  divided 
by  him  as  received,  share  and  share  alike,  between  her  child  D.  aDd  the 
children  of  G.  and  J. 

Petition  to  the  judge  of  probate  of  the  county  of  Worcester,  by 
Charles  E.  Shattuck,  trustee  under  certain  items  of  the  will  of 
James  H.  Wall  praying  for  instructions  as  to  his  duties  thereunder. 
Trial  in  this  court,  on  appeal,  before  Barker,  J.,  who  reserved  the 
case  for  the  consideration  of  the  full  court 

Henry  Eveleth  Hill,  for  defendant  J.  EL  Wall. 

Matthews  Jk  Thompson,  for  defendants  Maud  G.  Bour  and  others- 

Albert  Poor,  for  defendant  Mary  E Balcom. 

T.  H.  Oage,  Jr.,  for  other  defendants. 

Morton,  J. — The  first  question  in  this  case  is  what  interest 
Mrs.'  Dunlop  takes  under  her  grandfather’s  will.  She  is  the  only 
surviving  child  of  Sarah  Elizabeth  Balcom,  deceased,  who  was  a 
daughter  of  the  testator,  and  a beneficiary  under  items  18  and  20 
of  his  will,  as  well  as  under  “item  fourteenth.”  The  answer  to 
the  question  involves  the  construction  of  items  18  and  20.  Mrs. 
Dunlop’s  contention  is  that  she  takes  the  one-fourth  of  the 
net  income  which,  by  clause  2 of  item  18,  the  principal  trustee  was 
directed  to  pay  over  to  a sub-trustee  for  her  mother.  She  also 
contends  that  the  subtrust  has  come  to  an  end,  and  that  the  income 
should  be  paid  to  her  directly  by  the  principal  trustee.  We  think 
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that  neither  contention  can  be  sustained.  The  principal  trustee  is 
directed  by  clause  2,  item  18,  to  pay  over  one-fourth  of  the  net 
income  “ to  George  F.  Wall  as  he  will  be  trustee  for  my  daughter 
Sarah  Elizabeth  Balcom,  in  terms  to  be  hereinafter  set  forth.’’ 
These  terms  evidently  are  contained  in  “ item  twentieth.”  Clause 
4 of  that  item  expressly  directs  that  after  the  death  of  Sarah  Eliza- 
beth Balcom  the  income  shall  be  paid  by  the  sub-trustee  “ or  his 
successor,”  as  therein  directed,  till  the  death  of  the  last  of  the  testa- 
tor's four  children.  This  implies  a continuance  of  the  trust  till 
that  event  The  same  implication  would  seem  to  result  from  the 
direction  in  clause  2,  item  18,  to  the  principal  trustee,  that  pay- 
ments should  be  made  as  therein  provided,  “ for  and  during  the 
lives  and  the  life  of  the  survivor  of  them  [the  testator’s  children], 
and  likewise  during  the  life  of  the  said  Sarah  Elizabeth  Balcom 
and  Emma  Isabella  Connell  and  the  survivor  of  them.”  The 
continuance  of  the  subtrust  would  not  necessarily  defeat  Mrs.  Dun- 
lop's claim  to  the  income.  It  might  be  possible  that  the  sub-trustee 
would  receive  it  for  her.  But  the  testator  directs  that  after  Mrs. 
Balcom’s  death  the  income  shall  be  paid  “ by  my  said  trustee  or 
his  successor,”  not  to  her  child  or  children,  as  would  naturally 
have  been  the  case  if  they  were  to  receive  it,  but,  “ in  said  ratio.” 
From  the  connection  in  which  it  is  found,  we  think  that  the  word 
“ ratio  ’’  imports  a payment  to  certain  persons  in  certain  propor- 
tions. Unless  this  construction  is  given  to  it,  the  direction  re- 
garding the  payment  of  the  income  after  the  death  of  Mrs.  Balcom 
would  seem  to  be  void  for  uncertainty.  The  word  “said”  refers 
to  some  antecedent  provision,  and  we  think  that  the  reference 
naturally  is  to  that  relating  to  the  persons  and  proportions  to  whom 
and  in  which  “ the  unexpended  balance”  referred  to  in  the  earlier 
part  of  clause  4 is  to  be  paid,  namely,  “ the  children  of  my  three 
children,  George  F.  Wall,  Sarah  Elizabeth  Balcom,  and  James  II. 
Wall.  Jr.,  share  and  share  alike,  the  child  or  children  of  any  child 
or  children  of  the  said  George  F.  Wall,  Sarah  Elizabeth  Balcom, 
and  James  H.  Wall,  Jr.,  to  take  by  right  of  representation.”  This 
construction  leads  to  an  apparent  repugnancy  between  clause  2 in 
item  18  and  clause  4 of  item  20,  respectively,  and  it  becomes  neces- 
sary to  consider  the  former.  It  is  to  be  assumed  that  the  testator 
intended  the  different  provisions  of  his  will  to  be  consistent  with 
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each  other.  They  are  to  be  construed,  if  they  reasonably  can  be, 
consistently  with  the  testator's  intention,  so  as  to  avoid  repugnancy. 
In  case  of  irreconcilable  differences,  a clear  and  unambiguous  provi- 
sion, coming  later  in  the  will,  controls,  as  being  more  likely  to 
express  the  final  purpose  of  the  testator.  For  the  purpose  of 
arriving  at  the  testator's  intention  in  respect  to  any  particular  por- 
tion or  portions  of  the  will  which  are  doubtful,  the  whole  instru- 
ment will  be  considered.  ( Dawes  v.  Swan,  4 Mass.  208 ; Homer  v. 
Shelton , 2 Mete.  [Mass.]  194,  202;  Williams  v.  Bradley,  3 Allen  270, 
282  ; Pratt  v.  Bice,  7 Cush.  209,  212  ; Clajlin  v.  Ashton,  128  Mass. 
441;  1 Jarm.  Wills  [4th  Am.  ed.]  403;  l Redf.  Wills  [2d  ed.] 
443,  444,  et  seq.,  c.  9,  § 6.)  Taking  the  will  as  a whole,  it  is 
apparent:  First,  that  the  testator  intended  to  dispose  of  the  whole 

of  his  estate;  secondly,  that  he  gave  the  rest  and  residue,  “includ- 
ing all  remainders  and  reversions,”  to  the  children  of  the  two  sons 
and  of  Mrs.  Balcom,  excluding  the  children  of  Mrs.  Connell,  and 
intended  substantial  equality  between  them ; and  thirdly,  that  he 
distinguished  between  his  sons  and  daughters  by  giving  to  the 
former  absolutely  and  to  the  latter  in  trust,  with  remainders  over. 
Turning  now  to  clause  2,  item  18,  we  think  that  the  provision  in  it, 
“ the  child  or  children  of  either  of  them  deceased  to  receive  the 
portion  which  would  have  belonged  to  said  deceased  child,  saving 
and  excepting  the  child  or  children  of  Emma  Isabella  Connell,” 
must  be  construed  to  mean  either  the  child  or  children  of  George 
F.  Wall  and  James  EL  Wall,  Jr.,  or  to  provide  for  the  case  of  the 
death  before  the  testator  of  the  sons  or  of  Mrs.  Balcom,  leaving 
children ; otherwise  the  child  or  children  of  Mrs.  Balcom,  in  case 
she  died  after  the  testator,  would  take  to  the  exclusion  of  those 
referred  to  in  clause  4,  item  20,  and  contrary  to  the  intention  of 
the  testator,  as-manifested  in  clause  4,  items  14  and  15,  that  in  such 
an  event  her  child  or  children  should  take  only  as  members  of  the 
same  class  which,  according  to  our  construction,  is  referred  to  in 
clause  4,  items  20  and  21.  We  think  that  of  the  two  constructions 
referred  to  above  the  latter  is  the  more  natural  and  reasonable. 
The  implication  from  the  exception  respecting  Mrs.  Connell’s 
children  is  quite  strong  that  no  other  exception  as  to  the  children 
of  the  two  sons  and  of  Mrs.  Balcom  was  intended,  and,  unless  such 
a construction  is  adopted,  the  child  or  children  of  Mrs.  Balcom,  in 
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case  she  died  before  the  testator,  would  take  nothing,  except  to  the 
extent  to  which  they  would  share  in  what  was  left  at  Mrs.  Con- 
nell’s decease  if  she  died  before  them,  until  the  rest  and  residue 
was  divided;  that  is,  not  till  the  death  of  the  last  survivor  of  the 
testator's  four  children.  We  find  nothing  in  the  will  which  shows 
that  the  testator  intended  such  a result.  Whether,  in  case  of  the 
death  of  one  of  the  sons  after  the  testator,  leaving  children,  and  a 
brother  or  sister  surviving  him,  the  share  of  the  income  given  to 
him  would  be  paid  to  his  children,  is  not  before  us,  and  does  not 
affect,  we  think,  the  question  which  we  are  considering;  for  it  is 
plain  that  the  testator  distinguished  between  his  sons  and  his  daugh- 
ters in  favor  of  the  former,  and  that  fact  well  might  be  held  to 
operate  to  the  advantage  of  the  sons’  children,  without  affecting  the 
question  as  to  what  Mrs.  Balcom’s  child  or  children  would  take 
after  her  death  in  the  income  paid  to  the  sub-trustee  for  her,  or 
without  substantially  disturbing  the  testator’s  scheme  of  equality 
in  the  disposition  of  the  rest  and  residue.  The  result,  therefore, 
on  this  branch  of  the  case  is  that  the  income  is  to  be  divided  be- 
tween Mrs.  Dunlop  and  the  children  of  George  F.  Wall  and  James 
H.  Wall,  Jr.,  “share  and  share  alike." 

The  remaining  question  is,  what  income  is  to  be  thus  divided  ? 
According  to  the  terms  of  the  subtrust  as  set  forth  in  item  20,  the 
sub-trustee  was  to  invest  the  income  received  by  him,  and  pay  over 
the  income  derived  therefrom  to  Mrs.  Balcom  with  such  portion 
of  the  accrued  principal  resulting  from  such  investment  as  he 
might  deem  expedient  for  the  purpose  of  relieving  her  necessities, 
and  after  her  death  “ to  pay  over  the  unexpended  balance  ” to  her 
children  and  the  children  of  her  brothers,  share  and  share  alike. 
At  her  death  there  was  a small  unexpended  balance,  consisting  of 
accrued  principal  and  income,  which  has  been  paid  without  objec- 
tion as  directed,  namely,  to  Mrs.  Dunlop  and  the  children  of  George 
F.  Wall  and  James  H.  Wall,  Jr.  The  children  of  Mrs.  Connell 
contend  that  the  income  which  is  to  be  paid  over  is  the  income 
which  the  sub-trustee  was  directed  to  pay  to  Mrs  Balcom  during 
her  life,  namely,  the  income  of  the  income.  It  is  admitted  on  all 
hands  that  not  only  in  Mrs.  Balcom’s  case,  but  in  Mrs.  Connell’s 
also,  if  she  should  die  before  either  of  her  brothers,  this  construc- 
tion would  result  in  an  intestacy  as  to  the  principal  which  thus 
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would  be  accumulated.  That  of  itself  is  an  argument  against  it, 
and  there  is  the  further  objection  that  it  would  defeat  the  intention 
of  the  testator  in  regard  to  Mrs.  Connell's  children  by  giving  them 
a share  in  the  proceeds  of  the  rest  and  residue.  Again,  it  hardly 
would  seem  reasonable  to  suppose  that  the  testator  intended  a 
further  accumulation  of  income  after  directing  that  on  Mrs.  Bnl- 
com’s  death  the  unexpended  balance — meaning  thereby  the  balance 
of  the  accrued  principal  and  income — should  be  paid  over  to  the 
ultimate  beneficiaries.  Still  further,  no  intention  is  manifested  on 
the  part  of  the  testator  to  accumulate  a fund  for  the  necessities  of 
the  children  of  Mrs.  Balcom  and  of  the  sons  as  there  is  in  Mrs. 
Balcom’s  case,  and  there  is  no  reason,  therefore,  for  the  construing 
the  word  “income”  as  meaning  the  income  which  the  sub-trustee 
was  directed  to  pay  her.  We  think,  therefore,  that  by  the  words, 
“ income  herein  ordered  to  be  paid  to  her,”  in  item  20,  clause  4, 
is  meant  the  income  which  the  principal  trustee  is  ordered  by  clause 
2,  item  18,  to  pay  to  the  sub-trustee  for  Mrs.  Balcom,  and  that  the 
sub-trustee  has  no  discretion  as  to  its  payment,  but  is  bound  to  pay 
it  over  as  he  receives  it  Decree  accordingly. 


Note. -IN  CONSTRUING  A WILE  THE  ENTIRE  INSTRUMENT  MUST 
BE  CONSIDERED. 

The  court,  in  the  case  under  review,  made  a very  fortunate  application  of  a 
rule  of  construction  that  is  founded  in  sound  reasoning  and  supported  by  a vast 
array  of  authority.  I refer  to  the  rule  that  enjoins  a judicial  consideration  of 
the  entire  instrument  whenever  the  court — seeking  to  effectuate  the  intent  of 
the  testator— is  in  any  doubt  as  to  the  meaning  of  the  instrument.  While 
there  are  many  rules  designed  for  the  guidance  of  the  court  in  all  matters  re- 
lating to  the  interpretation  of  a will,  none  have  been  so  generally  conceded  or 
so  far  removed  from  the  domain  of  controversy  as  this  particular  law  which 
enjoins  the  consideration  of  the  will  in  its  entirety.  To  cite  the  authorities  that 
unequivocally  support  this  position  would  be  a well-nigh  impossible  task,  and 
I shall  coutent  myself  with  a selection  from  the  more  recent  authorities.  (Hart- 
nett v.  Wandell,  60  N.  Y.  646;  Emery  v.  Union  Society,  79  Me.  334;  Wiggin 
v.  Perkins,  64  N.  H.  36;  Suydam  v.  Thayer.  94  Mo.  49;  Kirkland  v.  Conway, 
116  111.  438;  Randall  v.  Joslyn,  59  Vt.  557;  Sager  v.  Galloway,  113  Pa.  St.  500: 
Van  Nostrand  v.  Moore,  53  N.  Y.  12;  Brasher  v.  Marsh,  15  Ohio  St.  103; 
Smith  v.  Bell,  31  U.  S.  68.) 

The  rule  by  necessary  implication  applies  to  all  codicils,  or  “ postscript 
wills  ” so  called,  and,  as  a result,  both  the  will  and  the  codicil,  whether  in  one 
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instrument  or  two,  are  to  be  construed  together  precise’)'  as  though  they  formed 
but  oue  and  the  same  document.  (Newcomb  v.  Webster,  113  N.  Y.  196; 
Sturgis  v.  Work,  122  Ind.  134;  Gelbke  v.  Geibke,  88  Ala.  427;  Haven  v.  Haven, 
1 Kedf.  [N.  Y.  Surr.J  376.) 

Wherever  this  rule  is  enforced  or  its  special  application  becomes  of  impor- 
tance, the  will  is  considered  as  speaking  from  the  date  of  the  last  codicil  which 
forms  a part  of  it. 

It  must  not  be  imagined  that,  because  of  the  universality  of  this  rule,  or 
rather  of  this  principle  of  construction,  the  clear  intendment  of  the  testa- 
tor must  be  made  to  yield  to  ambiguous  expressions  found  later  on  in  the  same 
document.  (Carter  v.  Alexander,  71  Mo.  686;  Tiers  v.  Tiers,  98  N.  A.  568; 
Temple  v.  Samis.  97  id.  526;  Parks  v.  Kirnes,  100  Ind.  148;  Parker  v. 
Wasley,  9 Gratt.  477;  Thorne  v.  Underhill.  1 Item.  [N.  Y.  Sur.]  306.) 

It  has  been  held,  however,  that  while  the  will  and  codicil  are  to  be  construed 
together  with  the  view  of  formiug  one  harmonious  and  consistent  instrument, 
still,  if  the  inconsistency  is  irreconcilable,  the  intention  as  expressed  by  the 
codicil  must  prevail.  (Hitchcock  v.  United  States  Bank,  7 Ala.  386;  Arm- 
strong v.  Armstrong,  14  Mon.  B.  333;  Pickering  v.  Langdon,  22  Me.  416; 
Lee  v.  Pindle,  12  Gill  & J.  288.) 

An  obvious  corollary  of  this  general  rule  which  requires  a consideration  of 
all  parts  of  the  will  imposes  the  duty  of  giving  to  every  word  some  operative 
and  forceful  meaning.  (Dalton  v.  Scales,  2 I red.  Eq.  521 ; Pruden  v.  Pruden, 
18  Ohio  St.  251;  Hoppock  v.  Tucker,  59  N.  Y.  202.) 

Judge  Redfiki.i) — conspicuously  the  mosteminent  authority  on  testamentary 
law  that  this  country  lias  produced — says,  in  one  of  his  most  admired  para- 
graphs, " There  is,  perhaps,  no  rule  of  construction  of  more  universal  applica- 
tion to  wills,  or  which  oftener  requires  to  be  acted  upon  than  that  every  por- 
tion of  the  instrument  must  be  made  to  have  its  just  operation,  unless  there 
arises  some  invincible  repugnance,  or  else  some  portion  is  absolutely  unintelligi- 
ble." Citing  Dknio,  J.,  in  Norris  v.  Beyea  (13  N.  Y.  273,  283).  Similarly,  Mr. 
Justice  Ruffin,  in  Procter  v.  Pool(4  Dev.  370),  emphasizes  the  same  proposition 
when  he  says,  “ No  positive  rule  can  be  laid  down  for  ascertaining  the  inten- 
tion of  the  maker  of  a deed  or  other  instrument,  but  his  intention  is  to  lie  col- 
lected from  the  whole  instrument  taken  together.”  (8ee,  also  Alexander  v. 
Sutnmcy,  66  N.  C.  577,  and  Lassiter  v.  Wood,  63  id.  360.)  And  where  the 
actual  and  primary  intent,  as  collected  from  the  whole  instrument,  is  in  har- 
mony with  the  policy  of  the  law,  the  court  will  aid  it  by  construction:  but  when 
it  is  subversive  of  that  policy  the  same  principle  favors  a construction  which 
will  defeat  it.  (Savage,  C.  J.,  in  Paterson  v.  Eills.  11  Wend.  294;  Turner, 
Vice  Ch.,  in  Robinson  v.  Governors  of  London  Hospital,  10  Hare  28;  s.  c., 
21  Eng.  L.  & Eq.  376;  8.  P.,  2 Jarm.  (3d  cdj  768,  rule  24.) 

If  a reading  of  the  whole  will  produces  a conviction  that  the  testator  must 
necessarily  have  intended  an  interest  to  be  given,  which  is  not  bequeathed  by 
express  and  formal  words,  the  court  must  supply  the  defect  by  implication, 
and  so  mould  the  language  of  the  testator  as  to  carry  Into  effect,  as  far  as  possi- 
ble, the  intention  which  it  is  of  opinion  that  he  has  on  the  whole  will  sufficiently 
declared.  (Ferson  v.  Dodge,  23  Pick.  287;  Towns  v.  Wentworth,  11  Moore's 
Vol.  111—57 
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P.  C.  C.  826;  Abbott  v.  Middleton,  7 H.  of  L.  Cas.  68;  Greenwood  v.  Green- 
wood, 5 Ch.  D.  U54.) 

In  Weston  v.  Weston  (125  Mass.  268),  for  instance,  the  testator  gave  the  residue 
of  his  estate  to  trustees,  and  directed  them,  out  of  the  income,  to  support  his 
wife  during  her  life,  and  to  pay  annuities  to  his  two  children;  and  upon  the 
deatli  of  his  wife  to  transfer  the  principal  to  the  children  in  equal  shares  if  they 
both  survive  her,  and  if  either  of  them  died  in  her  lifetime  without  issue,  to 
transfer  the  principal  to  the  survivor;  and  made  no  specific  provision  for  the 
case  of  a child  dying  In  the  lifetime  of  the  wife,  leaving  issue.  But  it  was 
held  that  the  title  in  half  of  the  principal  vested  in  each  child  immediately , and 
upon  its  death,  leaving  issue,  went  to  its  representatives,  and  not  to  the  testa- 
tor's next  of  kin. 

So  drastic  has  this  rule  become  which  allows  a resort  to  the  four  corners  of 
the  instrument  in  the  effort  to  develop  and  explore  its  meaning  that,  in  a well- 
known  case  that  is  still  cited  with  approval,  resort  was  had  to  the  preamble  or 
introductory  clause  of  the  will  under  consideration  for  the  purpose  of  reselling 
the  testamentary  intent.  In  that  case  (Chamberlain  v.  Owings,  30  Md.  447). 
the  court  of  last  resort  say : “ When  the  intention  of  the  testator  does  not 
clearly  appear  from  the  words  used  in  the  clause  of  the  will  which  is  to  be  con- 
strued, then  a resort  may  be  bad  to  the  introductory  clause,  if  there  be  one,  to 
explain  their  meaning,  and  if  by  it  is  manifested  an  intention  upon  the  part  of 
the  testator  to  dispose  of  the  whole  of  his  estate,  the  words  in  the  clause  to  be 
construed,  which  otherwise  would  be  of  doubtful  meaning,  and  consequently 
not  sufficient  to  pass  the  fee,  shall  be  taken  in  that  sense  which  accords  with 
the  intention  expressed  in  the  introductory  clause,  and  will  pass  the  Inheritance 
and  give  effect  to  all  parts  of  the  will."  In  that  case  the  clause  to  be  construed 
gave  to  E.  P.  B.  one-half  of  certain  personal  property,  and  “ likewise,  one-half 
of  all  and  everything  that  shall  fall  to  me  (the  testator)  at  my  mother's  decease, 
and  the  introductory  clause  was  ; “ And  as  touching  such  worldly  eitate  where- 
with it  hath  pleased  God  to  bless  me  in  this  life,  I give,  devise,  and  dispose  of 
the  same  in  the  manner  and  form  following."  This  introductory  clause  was 
held  to  show  an  intention  to  dispose  of  the  testator's  whole  estate,  and  the 
court  say:  "Having  the  intention  of  the  testator  clearly  and  plainly  mani- 
fested in  the  Introductory  clause  of  the  will  to  dispose  of  his  whole  estate,  the 
words  ‘all  and  everything’  arc  sufficient  to  pass  the  fee"  in  the  lands  falling 
to  the  testator  at  his  mother’s  decease.  In  Fogg  v.  Clarke  (1  N.  H.  163',  the 
introductory  clause  of  the  will  was  as  follows:  “ As  to  my  real  and  personal 
estate,  I do  will  the  same  to  be  disposed  of  as  follows,”  and  the  court  say: 
’’  But  such  introductory  words,  it  has  often  been  decided,  are  not  sufficient  to 
pass  a fee  when  the  words  of  the  devise  themselves  import  nothing  licyond  a 
mere  devise  of  the  land  without  expressing  the  nature  of  the  estate  which  the 
devisee  is  to  have  In  it,  such  Introductory  expressions  are  still  entitled  to  some 
consideration,  and  when  accompanied  with  other  expressions  general  and  par- 
ticular, corroborating  the  presumption  that  the  testator  intended  to  give  a fee, 
may  cause  such  words  to  pass  a fee  without  any  words  of  inheritance,  although 
such  devise  unconnected  with  them  might  not  be  sufficient  for  that  purpose'.” 

Similarly,  the  New  York  Court  of  Appeals,  in  a comparatively  recent  case 
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(Phillips  v.  Davies,  92  N.  Y.  199),  makes  use  of  language,  which  if  not  applied 
to  the  introductory  clause,  is  still  suggestive  of  the  Judicial  purpose  of  exam- 
ining the  whole  body  of  the  instrument.  Finch.  J.,  commenting  upon  an  in- 
terpretation suggested  by  one  of  the  counsel,  said:  " If  such  was  the  real  mean- 
ing and  intention  of  the  testatrix:  if  an  examination  of  the  whole  will  forces 
that  conviction:  if  its  plain  and  definite  purposes  are  endangered  by  inapt  or  in- 
accurate modes  of  expression,  and  we  are  sure  that  we  know  what  the  testatrix 
meant,  we  have  a right,  and  it  is  our  duty  to  subordinate  the  language  to  the 
intention.  In  such  a case,  the  court  may  reject  the  words  and  limitations, 
supply  them  or  transpose  them  to  get  at  the  correct  meaning.” 

Mr.  Jarman,  by  far  the  most  authoritative  author  that  England  has  yet  pro- 
duced on  matters  relating  to  probate  law,  says,  in  his  pithy  and  sententious 
way.  " all  the  parts  of  a will  are  to  be  construed  so  as,  if  possible,  to  form  one 
consistent  whole.”  (See  rule  7 for  the  construction  of  wills  as  given  in  his 
work  on  that  subject.)  In  all  protiability,  however,  the  most  weighty  an- 
nouncement on  this  point,  one  that  will  be  received  with  universal  assent  by  the 
entire  legal  profession  of  this  country,  comes  from  that  mighty  master  of  con- 
tractual law,  Joseph  Chltty.  In  the  eleventh  edition  of  his  well-known  work 
on  Contracts  (volume  1,  page  117),  I find  the  following  text,  which  does  not 
lose  an  atom  of  its  force  by  having  been  applied  to  the  law  of  contracts,  as  a 
will  in  many  of  its  aspects  is  a contract.  I quote  from  Mr.  Chitty:  “ Another 
rule  is,  that  every  contract  is  to  be  construed  with  reference  to  its  object,  and 
the  whole  of  its  terms;  and  accordingly,  the  whole  context  must  lie  considered 
in  endeavoring  to  collect  the  intention  of  the  parties,  even  although  the  imme- 
diate object  of  inquiry  be  the  meaning  of  an  isolated  clause.  Ex  anteeedentibue 
el  coneequentibut  fit  optima  interpretnlio.  Thus  we  have  seen,  that  In  the  case 
of  a bond  with  a condition,  the  condition  may  be  read,  in  order  to  explain  the 
obligatory  part  of  the  instrument.  So  we  have  seen,  that  in  determining  the 
meaning  of  words  which  are  used  for  the  purpose  of  designating  periods  of 
time, — such  as  the  words  ' from  ’ and  ‘ until,' — the  whole  contract  is  to  be 
taken  into  consideration." 

Commenting  upon  the  decisive  language  of  this  text,  the  distinguished  anno- 
tator of  Chitty  on  Contracts  says:  “ It  is  the  most  Important  of  nil  the  rules  of 
construction,  t lint  the  whole  of  the  agreement  is  to  lie  considered;  for  obviously 
it  cannot  be  the  intention  of  the  parties  to  an  agreement,  with  stipulations  or 
qualifications  that  someof  them  should  lie  altogether  disregarded,  and  a part  of 
the  agreement  magnified  into  an  equality  with  the  whole;  but,  on  the  contrary, 
such  a meaning  is  to  be  given  to  particular  parts  as  will,  without  violence  to 
the  words,  be  considered  with  all  the  rest,  and  with  the  evident  objects  and  In- 
teniion  of  the  contracting  parties.  (Smith  Contr.  [3d  Eng.  ed.]  457.)  The  re- 
cent case  of  Monypenny  v.  Monypenny  (3  DeG.  «fe  J.  572),  decided  by  Lord 
Chancellor  Chelmsford,  contains  one  of  the  most  luminous  judgments  to  be 
found  in  the  books  on  this  most  important  rule.  (s.  c.,  9 H.  L.  Cas.  114.  See 
Piggott  v.  Stratton,  1 DeG.,  F.  <fc  J.  38.)  An  important  instance  of  the  above 
rule  is  that  where  general  words  follow  others  of  a more  particular  meaning, 
they  are  to  be  construed  :is  applicable  to  tilings  ejutdem  generie  with  the  former 
particular  words.  (Cullen  v.  Butler,  5 M.  & Sel.  461;  Naylor  v.  Palmer,  8 
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Exch.  739;  Jones  v.  Nicholson.  10  Id.  38;  Lozano  v.  Janson,  28  L.  J.  Q.  B.  337; 
Perrin  v.  Protection  Ins.  Co..  11  Ohio  147:  Ellery  v.  New  Eng.  Ins.  Co..  8 
Pick.  14;  Marcy  v.  Sun  Ins.  Co.,  11  La.  Ann.  748.)  It  Is  obvious  that,  if  the 
whole  of  the  agreement  is  to  be  considered,  the  place  where  it  was  made,  the 
time  when,  the  object  of  the  parties,  and  the  department  of  science  or  art, 
trade  or  commerce,  to  which  the  subject-matter  belongs,  must  be  regarded;  but 
bearing  in  mind  these  observations  as  to  the  peculiar  meaning  which  words 
sometimes  bear,  and  to  the  context  of  the  whole  contract,  the  usual  and  proper 
mode  of  understanding  words  is  according  to  their  ordinary  sense  and  mean- 
ing. (Barton  v.  Fitzgerald,  15  East.  580;  Lord  Dormer  v.  Knight,  1 Taunt. 
417;  Smith  Contr.  [3d  Eng.  ed.]  471,  474.) 

Equally  emphatic  is  an  eminent  American  authority  whose  work  on  contract* 
has  been  a favorite  with  the  legal  profession  for  nearly  half  a century.  I refer 
to  the  late  Theophilus  Parsons,  Dane  professor  of  law  at  Harvard  University, 
from  the  fifth  edition  of  whose  work,  at  page  501,  I quote : “ It  is  a rule  that 
the  whole  contract  should  be  considered  in  determining  the  meaning  of  any  or 
of  all  its  parts.  The  reason  is  obvious.  The  same  parties  make  all  the  con- 
tract. and  may  be  supposed  to  have  had  the  same  purpose  and  object  in  view 
In  all  of  it.  and  if  this  purpose  is  more  clear  and  certain  in  some  parts  than  in 
others,  those  which  are  obscure  may  be  illustrated  by  the  light  of  others. 
Thus,  the  condition  of  a bond  may  be  considered  to  explain  the  obligatory 
part.  And  the  recital  in  a deed  or  agreement  has  sometimes  great  influence  in 
the  interpretation  of  oilier  parts  of  the  instrument.  The  contract  may  be  con- 
tained in  several  instruments,  which,  if  made  at  the  same  time,  between  the  same 
parties,  and  In  relation  to  the  same  subject,  will  be  held  to  constitute  but  one 
contract,  and  the  court  will  read  them  in  such  order  of  time  and  priority  as 
will  carry  into  effect  the  Intention  of  the  parties,  as  the  same  may  be  gathered 
from  nil  the  Instruments  taken  together.  And  the  recitals  in  each  may  be  ex- 
plained or  corrected  by  a reference  to  any  other,  in  the  same  way  as  if  they 
were  only  several  parts  of  one  instrument." 


Wettengel  vs.  Gormley  et  al.  (Two  cases.) 

[Supreme  Court  of  Pennsylvania,  January  3,  1898;  184  Pa.  St.  854,  384  ; 39 

Atl.  Rep.  57.] 

Rights  and  liabilities  of  devisees. 

1.  The  lessor  of  certain  oil  territory  embracing  some  six  hundred  acres  of  Innd 
died  after  having  devised  the  land  in  question  to  his  three  children  in  un- 
equal proportions.  The  original  lense  of  the  property  was  given  for  a 
period  of  fifteen  years,  and  provided  inter  alia  that  all  of  its  conditions 
should  extend  to  the  parties’  heirs,  executors  and  assigns.  Most  of  the  oil 
was  obtained  from  a small  portion  of  the  tract.  Held,  that  the  devisees 
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were  entitled  to  such  fractions  of  the  royalties  provided  for  in  the  lease,  a3 
the  proportion  devised  to  each  hears  to  the  whole  six  hundred  acres,  and 
this  without  reference  to  the  fact  that  the  oil  wells  were  all  on  the  portion 
of  the  land  that  had  been  devised  to  one  of  the  children. 

2.  In  the  case  above  outlined,  the  children  (or  devisees)  took  the  title  to  the 

property  precisely  as  the  testator  held  it— subject  to  all  the  provisions  of 
the  lease.  As  between  themselves,  the  division  of  the  surface  was  abso- 
lute, but  as  to  the  holder  of  the  leasehold,  each  took  the  part  devised  to 
him  subject  to  the  common  burdcu,  which  had  been  put  upon  the  entire 
body  of  the  land  ns  n single  tract  of  six  hundred  acres. 

3.  The  royalties  accruing  under  the  terms  of  the  lease  belonged  to  the  owners 

of  the  six  hundred  acres,  and  not  to  the  owner  of  any  subdivision  of  it. 

4.  The  rental  value  of  the  portion  held  by  the  devisee  upon  which  the  oil  wells 

were  situated,  being  considerably  impaired  by  reason  of  their  operation,  a 
sum,  sufficient  to  cover  the  loss,  should  t>c  assessed  against  the  three 
devisees  In  proportion  to  their  surface  ownership  of  the  six  hundred  acres. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a term  held  in  and  for  the  county  of  Allegheny. 

Two  actions,  heard  together — one  by  Albert  C.  "Wettengel, 
guardian  of  Annie  Lockhart  and  other  minors,  against  James  T. 
Gormley  and  others;  and  the  other  by  Annie  B.  Wettengel 
against  the  same  defendants. 

J.  McF.  Carpenter,  for  appellants. 

J & & E.  0.  Ferguson , for  appellees. 

Williams,  J. — These  cases  depend  upon  the  same  question. 
The  parties  were  before  us  on  that  question  in  1893,  and  the  case 
is  reported  in  180  Pa.  St  559 ; 28  Atl.  934  It  is  frankly  con- 
ceded by  counsel  for  defendants  that,  if  the  rule  laid  down  in  that 
case  is  to  be  adhered  to,  it  rules  these.  In  deference  to  the  de- 
cided views  of  the  learned  judge  of  the  court  below,  and  the 
earnest  request  of  counsel,  we  have  listened  to  what  is  substan- 
tially a reargument  of  Wettengel  v.  Oormleg  (160  Pa.  St.  559  ; 28 
Atl.  934),  and  have  undertaken  to  re-examine  the  reasons  on 
which  our  decision  in  that  case  rests.  The  facts  upon  which  the 
controversy  arises  are  in  no  doubt,  but  need  to  be  stated,  in  order 
that  the  precise  point  in  question  may  be  seen.  In  July,  1888, 
James  Gormley  was  the  owner  of  three  contiguous  farms,  contain- 
ing, together,  nearly  600  acres  of  land.  He  made  an  oil  and  gas 
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lease  of  the  600  acres,  as  a single  body,  to  Tomlinson,  for  the 
term  of  fifteen  years,  reserving  a royalty  of  one-eighth  part  of  the 
oil  produced.  This  lease  gave  Tomlinson  the  exclusive  right  to 
bore  and  operate  for  oil  upon  the  entire  600  acres  during  the  term 
of  fifteen  years,  and  bound  him  to  conduct  operations  under  the 
lease  in  such  manner  as  to  interfere  as  little  as  possible  with  opera- 
tions by  the  lessor  and  his  tenants  in  the  cultivation  of  the  surface. 
It  closed  with  a stipulation  providing  that  “ all  conditions  between 
the  parties  hereto  shall  extend  to  their  heirs,  executors,  or  assigns.” 
The  legal  operation  of  this  lease,  ns  between  the  lessor  and  the 
lessee,  “their  heirs,  executors  or  assigns,”  was  to  sever  the  lease- 
hold from  the  freehold  estate.  Thereafter  the  exclusive  right  of 
access  to  the  oil-bearing  stratum  was  in  the  lessee,  whose  duty  it 
was  to  develop  and  operate  the  leasehold  estate  for  oil  and  gas. 
The  exclusive  right  to  cultivate  the  surface,  subject  to  the  ease- 
ment created  upon  and  over  it  in  aid  of  the  operations  of  the 
lessee,  was  in  the  lessor  and  his  tenants.  A sale  of  the  freehold 
to  any  person  having  notice,  actual  or  constructive,  of  the  lease, 
would  have  been  subject  to  its  provisions,  and  would  in  no  way 
have  impaired  the  rights  or  interest  of  the  lessee.  The  purchaser 
would  have  taken  just  the  estate  his  vendor  was  competent  to 
convey,  and  he  would  have  held  it  subject  to  the  terms  of  the 
lease  in  every  particular.  The  estates  were  separate,  independ- 
ent, and  in  independent  hands.  The  one  was  personal — an  estate 
for  years  The  other  was  real — a fee  simple.  The  right  to  re- 
ceive or  demand  the  rent  was  a chose  in  action,  that  would  fall, 
under  our  iutestate  laws,  to  the  personal  representative  of  a de- 
cedent The  heir  could  not  disturb  or  interfere  in  any  manner 
with  the  production  of  oil  or  gas,  pending  the  settlement  of  the 
estate  of  the  testator,  or  with  the  collection  of  the  royalties.  But 
Gormley  made  a will,  by  the  terms  of  which  he  severed  the  600 
acres  into  three  tracts  or  farms,  and  devised  one  of  these  to  each  of 
his  three  children.  They  took  the  title  precisely  as  the  testator 
held  it,  subject  to  all  the  provisions  of  the  lease.  As  between 
themselves,  the  division  of  the  surface  was  absolute;  but,  as  to  the 
holder  of  the  leasehold,  each  took  the  part  devised  to  him,  subject 
to  the  common  burden,  which  had  been  put  upon  the  entire  body 
of  the  land  as  a single,  undivided  tract,  containing  600  acres, 
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more  or  less.  As  the  lease  covered  all  the  land,  so  the  rent  may 
be  said  to  issue  from  each  and  every  part  of  it  The  royalties  be- 
longed to  the  owners  of  the  600  acres,  and  not  to  the  owner  of 
any  subdivision  of  it.  But,  as  we  have  seen,  the  royalties  were 
personal.  They  were  not  disposed  of  by  Gormley’s  wilL  They 
were  not  even  referred  to  in  it  The  intestate  laws  must  in  such 
case,  be  looked  to  for  the  disposition  of  this  very  considerable 
part  of  his  estate.  The  children  hold,  together,  all  the  acreage 
that  is  covered  by  the  lease,  and  each  should  receive  such  share 
of  the  royalty  as  his  or  her  share  of  the  land  bears  to  the  whole 
tract  covered  by  the  lease.  It  does  not  matter  in  what  acre  or 
hundred  acres  the  wells  may  be  situated.  The  royalties  are  not 
payable  by  the  acre,  nor  by  the  farm,  into  which  the  surface  may 
be  divided,  but  upon  the  total  production,  whenever,  within  the 
600  acres,  the  production  may  take  place.  There  is  no  escape 
from  this  proposition.  The  cleaver  of  the  testator,  applied  by  the 
terms  of  his  will,  for  the  division  of  the  lands  between  his  chil- 
dren, made  a clean-cut  separation  of  the  shares  of  each  down  till 
the  leasehold  was  encountered.  There  its  descent  was  arrested 
until  the  term  created  by  the  lease  expires.  When  that  occurs,  its 
downward  course  will  be  instantly  resumed,  and  the  severance  of 
the  freehold  and  its  minerals  will  be  complete.  The  further  re- 
flection bestowed  upon  this  question  has  in  no  sense  shaken  our 
confidence  in  Weliengel  v.  Gormley  (160  Pa.  St  559;  28  Atl.  934). 
We  adhere  to  it 

There  is,  however,  one  new  question  raised  in  these  cases.  It 
is  whether  the  injury  done  to  any  one  of  these  devisees  upon  whose 
surface  the  wells  may  happen  to  be,  should  not  bo  borne,  as  the 
benefit  is  shared,  in  equal  proportions,  by  the  three  devisees  of 
James  Gormley.  The  learned  judge  of  the  court  below  so  held.  lie 
found,  as  a fact,  that  the  injury  done  the  defendant  in  the  reduction 
of  the  rental  value  of  his  part  of  the  600  acres  was  $200  per  annum, 
and  had  been  for  three  years  prior  to  his  decree ; and  he  found,  as 
a conclusion  of  law,  that  this  sum  of  $600  for  three  years’  loss 
upon  rentals  should  be  deducted  from  the  royalties  before  division. 
This  conclusion  we  are  not  disposed  to  disturb.  It  is  equitable  in 
its  operation.  But  the  defendant  has  his  share  of  the  benefit  aris- 
ing from  the  production  of  the  oil,  and  should  bear  his  share  of 
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the  loss  of  rental  resulting  from  its  production.  As  to  the  finding 
that  “it  will  require  time  and  expense,  depending  largely  upon 
the  number  of  wells  that  may  have  been  drilled,”  to  restore  the 
surface  to  a proper  condition  after  the  lease  has  ended,  we  see 
no  reason  to  doubt  that  the  learned  judge  is  correct;  and  it  may 
be  that  the  sum  he  fixes  upon,  viz.,  $200  per  well,  will  be  required 
for  this  purpose,  but  it  is  certainly  not  demandable  now.  The 
lease  has  some  years  to  run.  Meantime  the  defendant  will  be 
fully  reimbursed  for  any  loss  he  sustains  because  of  the  operations 
under  it  by  the  allowance  for  loss  of  rental  resulting  from  such 
operations.  The  cost  of  repairing  injuries  to  the  realty  can  be 
considered  when  the  time  for  entering  on  such  repairs  approaches. 
The  decree  requiring  an  account  for  royalties  is  affirmed.  The 
calculation  should  be  modified  to  meet  the  requirements  of  this 
opinion.  The  $600  loss  of  rental  should  be  deducted  from  the 
three  devisees  in  proportion  to  their  ownership  of  the  surface, 
and  the  cost  of  repairs  omitted  from  the  calculation  until  such 
time  as  the  approaching  termination  of  the  lease  makes  it  possible 
intelligently  to  consider  the  subject. 


In  re  Cowan’s  Estate. 

Appeal  of  Du  Bois. 

[Supreme  Court  of  Pennsylvania,  January  3,  1898;  184  Pa.  St.  389,  349;  39  Atl. 

Rep.  59.] 

Decedent’s  estates — Presentation  of  claims — Findinga 

1.  On  the  death  of  a debtor,  his  estate  passes  into  the  grasp  of  the  law  for  the 

purpose  of  administration  and  distribution,  and  Ids  creditors,  like  any 
other  suitors,  are  entitled  to  their  day  in  court,  and  to  the  judicial  con- 
struction of  their  respective  claims. 

2.  There  is  an  established  principle  that  where  the  thing  to  be  done  in  the 

course  of  administration  may  as  well  be  done  after  as  before  the  time  pre- 
scribed. where  it  is  a matter  of  manner,  order  or  convenience  rather  than 
of  substance,  the  court  will  assume  that  the  statute  directing  that  particu- 
lar thing  to  be  done  was  not  mandatory  but  merely  directory. 
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8.  Speedy  distribution  of  the  decedent’s  property  is  always  to  be  favored,  but 
this  must  be  bad  with  due  regard  to  the  surrounding  circumstances;  and, 
where  the  inventory  shows  only  trilling  assets — where  the  creditors  reside 
remote  from  the  court  of  adjudication — where  the  law  required  publica- 
tion only  in  a newspaper  published  within  the  couuty,  and  where  no  por- 
tion of  the  fund  has  been  paid  out,  the  court  is  justified  in  opening  its  de- 
cree for  distribution  in  order  to  accommodate  a belated  creditor  who  had 
no  knowledge  of  the  proceedings,  especially  in  the  case  where  the  other 
creditors  of  the  estate  are  without  super for  equity.  • 

4.  In  a case  where  the  belated  claim  is.  on  its  face,  without  merit,  the  Probate 

Court  is  justified  in  refusing  to  open  its  decree,  and  in  the  determination 
of  such  a question,  it  may  exercise  equity  powers. 

5.  The  findings  of  the  court  below,  especially  on  questions  of  fact  involving  the 

credibility  of  witnesses,  will  not  be  reversed  except  from  mauifest  error. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Allegheny. 

Geo.  L.  McGleary , A.  V.  D.  Waiter  son  and  A.  B.  Reid , for  ap- 
pellant 

John  S.  Robb  and  IPm.  II.  McClung,  for  Samuel  Crawford. 

Dean,  J. — William  G.  Cowan,  of  Allegheny  county,  died  on  25th 
of  May,  1895,  leaving  to  survive  him,  a widow,  Margaret  A.  Cowan, 
a son,  John  L,  ami  a minor  daughter,  Nannie.  On  the  17th  of 
September,  1894, — about  eight  months  before  his  death, — he  made 
his  will.  Evidently  he  believed  himself  then  to  be  possessed  of  a 
considerable  estate,  for  he  gave  to  his  wife,  Margaret,  all  his  per- 
sonal property  and  his  residence.  To  his  daughter,  Nannie,  he 
bequeathed  the  sum  of  $5,000,  to  be  paid  her  when  she  attained 
her  majority.  He  then  gave  all  the  residue  of  his  estate  to  his 
wife  and  son,  John,  to  be  equally  divided  between  them,  and  ap- 
pointed them  executors  of  his  will  As  it  turned  out,  the  estate 
was  largely  insolvent.  For  some  time  before  his  death,  he  had 
been  in  partnership  with  his  son  in  a wholesale  lumber  business  in 
Pittsburg.  On  his  death  his  widow  and  son  continued  the  part- 
nership in  the  old  firm  name  of  William  G.  Cowan  & Son,  but  a 
new  set  of  books  was  opened,  and  all  the  transactions  of  the  new 
firm  were  kept  in  the  new  books,  whether  they  related  to  the  old 
or  new  indebtedness.  Printed  notices  were  mailed  to  all  having 
dealings  with  the  old  firm,  announcing  the  death  of  the  senior 
Vol.  III-58 
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partner;  that  John,  the  surviving  partner,  would  adjust  the  part- 
nership accounts ; and  tiiat  a new  partnership  had  been  formed 
by  Mrs.  Cowan  and  her  son  for  the  continuation  of  the  business. 
Notice  of  the  granting  of  letters  testamentary,  in  the  usual  form, 
was  duly  given  by  publication  in  the  Pittsburg  Dispatch  once  a 
week  for  six  successive  weeks  from  the  18th  of  June,  1895.  Be- 
forp  the  death  of  the  father,  W.  G.  Cowan  & Son  had  delivered  to 
Samuel  Crawford  promissory  notes  amounting  to  $2,210.58.  They 
also  owed  him  a balance  on  open  account  of  $1,551.08.  The  notes 
given  by  the  old  firm  were  paid.  The  open  account  was  closed 
by  delivering  to  Crawford  notes  of  the  new  firm.  The  old  firm 
had  also  entered  into  a contract,  on  8th  of  March,  1895, — more 
than  two  months  before  the  father’s  death, — with  D.  Wheeler,  of 
Reynoldsville,  for  the  purchase  of  over  2,000,000  feet  of  lumber  in 
stock  at  Reynoldsville,  at  the  price  of  $7.50  per  1,000,  board 
measure,  free  on  board  cars,  the  lumber  to  be  shipped  as  ordered 
by  Cowan  & Son,  to  be  paid  for  by  two  notes  in  advance,  each  of 
$1,000,  at  three  and  four  months ; these  to  be  credited  on  first 
shipments,  and  thereafter  the  shipments  to  be  paid  for  monthly 
with  three-months  notes.  At  the  death  of  William  G.  Cowan, 
the  old  partnership  owed  Wheeler  on  this  contract  $4,312.32,  for 
which  Wheeler  held  four  $1,000  three-months  notes  not  yet  due. 
The  balance — $312.32 — stood  as  an  open  account  The  first  two 
notes  for  the  advance  payment  were  paid  at  maturity.  The  other 
two  were  taken  up  with  notes  of  the  new  firm,  and  these  were 
several  times  renewed  in  part,  and  part  paid.  Wheeler  continued 
the  shipments  up  until  after  August,  1895,  his  total  shipments 
being  1,800,000  feet,  and  the  contract  price  of  same,  $14,474.90, 
of  which  amount,  as  before  noticed,  $4,312.32  had  been  shipped 
in  the  lifetime  of  W.  G.  Cowan.  The  claim  of  this  appellant  is 
on  judgment  295,  October  term,  1896,  for  $1,812.18,  against  W. 
G.  Cowan,  deceased,  and  the  amount  is  not  contested.  lie  alleges 
the  Crawford  claim  should  be  wholly  and  the  Wheeler  claim  in 
large  part,  treated  as  debts  of  the  new  firm,  and  are  not  entitled  to 
share  in  this  distribution.  The  new  firm  failed  about  March,  1896, 
and  is  conceded  to  be  altogether  insolvent.  Whatever  may  have 
been  the  value  of  the  interest  of  William  G.  Cowan  in  the  old  firm 
on  25th  of  May,  1895,  by  the  actiou  of  the  executors  and  surviving 
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partner,  in  blending  the  accounts  of  the  old  with  those  of  the  new 
firm,  that  value  seems  to  have  wholly  disappeared.  On  the  10th  of 
October,  1896,  in  obedience  to  a citation,  Margaret  Cowan,  one  of 
the  executors,  filed  her  first  and  final  account,  showing  a balance 
for  distribution  of  $4,038.90.  This  was  made  up  of  $200  personal 
property,  and  $4,600,  and  interest  of  decedent  in  another  partner- 
ship, from  which  was  deducted  the  ordinary  expenses  of  adminis- 
tration. On  November  21,  1896,  John  L.  Cowan,  her  co-executor, 
also  filed  his  first  and  final  account  He  charges  himself  with  re- 
ceiving $56,751.04.  This  is  made  up  of  cash  on  hand,  $726.30; 
bills  receivable,  $3,392.08 ; accounts  receivable,  $4,332.66;  cash 
from  partnership  interest  of  decedent  in  Seifert,  Cowan  k Hamil- 
ton, $4,500;  interest  in  Cowan,  Ahlers  k Co.,  $4,800.  He  then 
claims  credit  for  $56,859.33,  leaving  a balance  due  him  of  $108.29. 
Exceptions  were  filed  to  both  accounts,  and,  after  notice  to  credit- 
ors, Margaret’s  was  audited  by  Judge  Ovek  on  January  19,  1897, 
and  decree  entered  January  25,  1897.  By  this  decree,  after  pay- 
ing expenses  of  audit,  and  all  proven  claims  of  creditors,  there 
was  a balance  of  $663.90,  which  was  awarded  to  Nannie  J.  M. 
Cowan,  the  minor  daughter,  on  account  of  her  legacy.  Neither 
the  Crawford  nor  the  Wheeler  claim  was  laid  before  the  auditing 
judge  at  this  hearing.  He  directed  that  the  schedule  amounts  be 
paid  the  distributees,  unless  an  appeal  was  taken  within  twenty 
days.  Within  that  time,  on  February  8. 1897,  Wheeler  presented 
his  petition  to  the  court,  praying  that  the  decree  be  opened,  and 
that  he  be  allowed  to  prove  his  claim.  The  petition  set  out  an 
indebtedness  of  W.  G.  Cowan  & Son,  the  old  firm,  unpaid,  of  $2,- 
287.71;  that  petitioner  was  a resident  of  Reynoldsville,  Jefferson 
county ; that  he  had  had  no  notice  of  the  filing  of  the  executor's 
account,  nor  of  the  audit;  that  the  first  knowledge  he  had  of  the 
adjudication  was  the  final  decree.  A citation  was  awarded  to  the 
executors  and  other  creditors  to  appear  and  show  cause  why  the 
decree  should  not  be  opened,  to  which  answers  were  made  by  the 
executrix  and  Du  Bois,  this  appellant,  averring  the  estate  was  not 
indebted  to  Wheeler,  and  further  denying  his  right  to  come  in  on 
the  fund  after  audit  and  final  decree,  because  he  had  not  deliverer! 
to  the  executors,  within  twelve  months  from  publication  of  issue 
of  letters  testamentary,  a statement  of  his  claim.  Afterwards,  on 
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April  13,  1897,  Crawford  presented  a similar  petition,  to  which  a 
like  answer  was  made  by  the  executrix  and  creditor.  The  audit- 
ing judge,  after  hearing,  opened  the  decree  and  passed  on  the 
claims.  His  action  was  founded  on  a rule  of  the  Orphans'  Court, 
as  follows : “ Exceptions  may  be  filed  by  leave  of  court  to  any 

adjudication  of  audit,  within  twenty  days  after  such  adjudication 
shall  have  been  entered.”  As  Wheeler’s  petition  was  presented 
within  the  twenty  days,  and  Crawford's  while  proceedings  were 
pending  on  that  petition,  the  learned  auditing  judge  was  of  opinion 
that,  although  Crawford  and  Wheeler  had  neglected  to  exhibit 
their  claims  to  the  executors  within  twelve  months,  and  to  lay 
them  before  the  auditing  judge,  this  arose  from  the  failure  of  the 
executors  to  file  a correct  inventory  showing  assets  and  from  igno- 
rance as  to  an  audit  for  distribution  ; and,  while  deciding  that  the 
claims  of  creditors  already  adjudicated  and  allowed  could  not  be 
affected  because  of  the  proviso  to  act  of  March  29, 1832,  neverthe- 
less legatees  were  not  protected  by  that  act,  and  that,  as  concerned 
the  award  of  the  balance — $663.15 — to  the  daughter,  they  were 
entitled  to  share  pro  rata  in  that  sum,  and  so  decreed.  The  act 
invoked  is  as  follows:  “Whenever  there  shall  not  be  sufficient 
assets  to  pay  all  the  debts  of  the  decedent,  it  shall  be  the  duty  of 
the  Orphans’  Court  having  jurisdiction,  upon  the  application  of 
the  executor  or  administrator  to  appoint  auditors  to  settle  and  ad- 
just the  rates  and  proportions  of  the  assets  to  and  among  the 
respective  creditors  according  to  the  order  established  by  law. 
Provided,  nevertheless,  that  no  creditor  who  shall  neglect  or  refuse 
to  exhibit  his  account  to  the  executor  or  administrator  within 
twelve  months  after  public  notice  given  in  one  or  more  newspapers 
published  in  the  county  in  which  letters  testamentary  or  adminis- 
tration may  have  been  granted,  * * * and  continued  for  four 
[now  six]  consecutive  weeks,  shall  be  entitled  to  receive  any  divi- 
dend of  such  remaining  assets.”  (Laws  1831-32,  p.  194,  § 19.) 

The  decree  was  made  July  24,  1897.  Exceptions  were  filed  by 
Wheeler  and  Crawford  to  the  adjudication,  alleging  error  in  not 
distributing  the  whole  fund  pro  rata  among  all  the  creditors.  On 
hearing  before  the  court  in  banc,  it  was  decided,  Hawkins,  P.  J., 
delivering  the  opinion,  that  the  proviso  to  the  act  of  1832  did  not 
bar  Wheeler's  and  Crawford’s  claims  to  share  pro  rata  in  the  whole 
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fund ; saying:  “ No  case  has  been  found  in  which  failure  to  notify 
the  administrator  has  been  made  a ground  of  refusal  to  allow  a 
claim  presented  at  the  audit,  and  it  would  be  strange,  indeed,  if 
such  case  had  been  found.  On  the  death  of  a debtor,  his  estate 
passes  into  the  grasp  of  the  law  for  the  purpose  of  administration 
and  distribution ; and  his  creditors,  like  many  other  suitors,  are 
entitled  to  their  day  in  court,  and  to  judicial  sanction.  The  sole 
object  in  requiring  notice  to  be  given  administrators,  is  to  enable 
them  to  ascertain  the  status  of  claims  with  a view  to  the  audit 
Their  duties  are  ministerial,  not  judicial.  If  it  be  apparent  that 
no  injustice  will  result  from  failure  to  give  notice  to  them,  there  is 
no  reason  for  the  exclusion  of  the  creditor  from  sharing  in  the  dis- 
tribution. Forfeitures  are  odious  to  equity  as  to  law.  There  is 
an  established  principle  that  where,  as  here,  the  thing  to  be  done 
may  as  well  be  done  after  as  before  the  time  prescribed,  where  it 
is  a matter  of  manner,  order,  or  convenience,  rather  than  of  sub- 
stance, the  courts  assume  the  legislative  intent  to  have  been  merely 
directory.  (Dwar.  St.  222.)”  This  is  a clear  and  concise  summing 
up  of  the  view  we  take  of  the  law  on  the  question,  and  the  proper 
construction  of  the  proviso  to  the  act  of  1832.  The  case  relied  on 
by  the  auditing  judge  as  holding  otherwise  ( Mitchell's  Estate , 2 
Watts  88)  does  not  itself  stick  to  the  letter  of  the  act  True,  in 
that  case  the  money  had  not  been  actually  paid  out,  but  the  assets 
had  been  marshaled  and  distributed,  and  the  subject  referred  to 
nuditors  for  a special  purpose.  The  court  held,  under  the  facts  of 
the  case,  that  the  demand  of  the  creditor  was  not  in  time,  because 
it  had  not  been  exhibited  to  the  administrator  within  twelve  months, 
as  required  by  the  act  of  1794 : but  in  so  deciding,  says : “We 

would  not  wish  it  to  be  understood  that,  if  a claim  is  made  to  the 
administrator  after  the  expiration  of  twelve  months,  but  before  an 
audit,  a creditor  would  be  postponed.  That,  although  within  the 
letter,  would  perhaps  be  a hard  construction  of  the  act”  Then  in 
the  latter  part  of  the  opinion  the  real  intent  of  the  act  is  announced 
in  these  words:  “This  is  not  strictly  an  act  of  limitation, 

but  a direction  made  for  the  benefit  of  administrators.”  The  same 
construction  is  given  the  act  by  Judge  King,  in  Smith's  Estate 
(1  Ashm.  352),  thus  : “ The  object  of  the  act  was  to  secure  the 

administrators  of  insolvent  estates  from  further  liability  to  creditors 
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after  they  have  distributed  the  assets  according  to  law.  * * * 

If  the  notice  required  by  the  act  has  been  given,  and  any  cieditor 
neglects  to  exhibit  his  account,  and  the  assets  are  apportioned 
and  distributed  before  notice  of  his  claim,  his  remedy  against  the 
administrator  is  gone  forever.  The  law  is  but  an  act  of  limitation, 
intended  to  protect  the  administrator  after  he  has  distributed  the 
fund  in  the  time  and  manner  prescribed  by  law.”  Therefore,  as 
long  as  the  personal  representative,  for  whose  protection  the  pro- 
viso was  enacted,  is  not  prejudiced,  it  will  seldom  happen  that 
equity  will  not  permit  the  bona  fide  creditor  to  come  in  on  the 
fund.  Admit  the  full  force  of  the  rule  that  the  law  favors 
the  vigilant  creditor,  it  does  not  follow  that  the  lax  one  is  to  be 
outlawed  in  a distribution  of  the  assets  of  a decedent’s  estate, 
which  the  law  declares  shall  be  distributed  among  all  the  creditors, 
merely  because  he  is  not  vigilant  Speedy  distribution  is  to  be 
favored,  but  this  must  be  had  with  due  regard  to  the  circumstances 
where,  as  here,  the  inventory  showed  only  trifling  assets;  where 
the  creditors  resided  remote  from  the  court  of  adjudication  ; where 
the  law  required  publication  only  in  a newspaper  published  within 
the  county;  where  no  portion  of  the  fund  had — at  least  legally — 
been  paid  out  under  the  first  order  of  distribution.  The  court  be- 
low was  clearly  right  in  holding  that  Wheeler  and  Crawford  were 
not  too  late  in  presenting  their  claims.  The  Orphans'  Court  doubt- 
less may,  on  the  facts  presented,  even  where  the  fund  is  still  in 
court,  refuse  to  open  a decree  for  distribution.  Where  the  belated 
claim,  on  its  face,  is  not  a meritorious  one ; where  a vigilant  credi- 
tor, at  great  trouble  and  expense,  has  succeeded  in  swelling  the 
assets  of  an  insolvent  estate,  and  has  had  his  claim  passed  on,  and 
award  made,  then  the  negligent  creditor,  with  knowledge  of  the 
proceedings,  before  the  money  is  actually  paid  out,  comes  in,  and 
asks  to  share  pro  rata  in  the  fruits  of  the  other’s  vigilance — the 
Orphans’  Court,  as  a court  of  equity,  may  well  decline  to  open  the 
decree.  But  there  is  nothing  like  that  in  this  case.  The  status  of 
the  claim  of  all  creditors  under  the  law  was  fixed  as  of  the  date  of 
decedent’s  death.  All  then  had  an  equal  claim  to  the  property 
from  which  this  fund  was  realized.  No  one  of  them  lost  his  right 
in  the  distribution,  unless  by  his  supineness  or  negligence,  and  now 
to  assert  it  would  prejudice  some  other  right,  or  occasion  incon- 
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venience  aud  loss  to  the  personal  representatives.  And  this  has 
been  the  uniform  course  of  the  decisions  in  this  court  since  Mit- 
chell's Estate  {supra),  and  an  experience  of  more  than  twenty  years 
on  the  bench  satisfies  us  that  it  has  been  the  uniform  practice  of 
the  Orphans’  Courts  of  the  state.  The  proviso  is  directory,  is  only 
a rule  of  administration,  and  should  be  relaxed  to  reach  the  equi- 
ties of  all  the  creditors,  as  long  as  such  relaxation  prejudices  not 
the  representative,  and  disregards  no  superior  equity  of  a particu- 
lar creditor. 

All  the  authorities  cited  tending  to  show  that,  if  laches  or  negli- 
gence on  the  part  of  the  creditor  appear,  the  court  will  not  open 
the  decree,  do  not  apply  to  these  facts.  The  auditing  judge  re- 
fused to  find  negligence  on  part  of  these  creditors.  He  assumed 
as  a fact  they  were  ignorant  of  the  existence  of  the  fund,  and  had 
neither  notice  nor  knowledge  of  the  audit  If  they  had  known  of 
a fund  for  distribution,  and  had  knowledge  of  the  audit,  and  then 
neglected  to  lay  their  claims  before  the  auditing  judge,  an  entirely 
different  question  would  have  been  presented.  Under  such  circum- 
stances, no  court  of  equity  would  have  been  moved  to  open  the 
decree. 

The  court  below  sustained  the  exception  to  the  decree  of  the 
auditing  judge,  and  directed  a pro  rata  distribution  of  the  fund 
among  all  the  creditors,  including  Crawford  and  Wheeler.  When 
their  claims  were  admitted,  the  insolvency  of  the  estate  was  dem- 
onstrated, and  the  Du  Bois  judgment,  instead  of  being  paid  in  full, 
was  awarded,  along  with  other  creditors,  only  about  82  per 
cent,  and  thereupon  he  brings  this  appeal,  assigning  thirteen  errors, 
which,  in  substance  may  be  reduced  to  three  (1)  The  court  erred 
in  not  holding  the  claims  of  Crawford  and  Wheeler  were  barred 
by  the  proviso  to  the  act  of  1832 ; (2)  in  not  finding  as  a fact  that 
there  had  been  a novation  by  consent  of  the  parties,  whereby 
Crawford  and  Wheeler  had  released  the  old  firm  from  all  obliga- 
tions, and  had  accepted  the  new  one  as  their  debtors ; (3)  the 
court  erred  in  not  computing  in  the  distribution  the  sum  of  $4,000 
paid  by  John  L.  Cowan,  one  of  the  executors,  to  Wheeler,  and 
which  sum  the  executor  took  credit  for  in  his  account  filed.  As 
to  the  first, — that  the  court  erred  in  its  construction  of  the  act  of 
1832, — we  have  already  expressed  our  opinion,  and  concur  with 
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the  court  below  in  its  judgment  on  that  question.  All  the  assign- 
ments bearing  on  it  are  overruled.  As  to  the  second, — the  alleged 
novation,  whereby  the  debt  of  the  old  firm  was  extinguished,  and 
by  agreement  of  the  parties  was  assumed  by  the  new  one, — there 
is  much  evidence  tending  to  establish  this  allegation.  Some  of  it 
is  scarcely  explicable  on  any  other  theory.  Yet  all  writings  and 
the  witnesses  were  before  the  auditing  judge,  and  he  fails  to  find  that 
Crawford  accepted  the  new  firm  as  his  debtor,  and  finds  that 
Wheeler  did  not,  except  as  to  deliveries  of  lumber  after  August 
24, 1895.  While  the  correctness  of  this  finding  of  fact  is  doubtful, 
we  cannot  say  there  is  manifest  error.  There  is  evidence  to  sus- 
tain it,  especially  that  of  the  two  creditors,  corroborated  to  some 
extent  by  the  testimony  of  the  surviving  partner,  John  L.  Cowan. 
But  the  conduct  of  the  parties,  and  the  accounts  and  writings,  are 
very  significant  to  the  contrary.  Nevertheless  we  will  not  over- 
rule on  a finding  of  fact,  especially  one  involving  the  credibility  of 
witnesses,  unless  it  be  manifestly  erroneous.  As  to  the  third 
assignment  of  error,  alleging  that  $4,000  paid  Wheeler,  for  which 
John  L Cowan  claims  credit  in  his  account  as  executor,  should  in 
this  audit  be  computed  as  paid  Wheeler  on  his  claim,  we  can  only 
say  that  account  is  not  before  us.  This  is  an  appeal  from  a final 
decree  of  the  account  of  Margaret  A.  Cowan.  Nor  does  it  appear 
that  John’s  account  as  executor  has  ever  been  finally  adjudicated, 
nor  that  he  ever  settled,  as  surviving  partner,  the  partnership  ac- 
counts. It  is  very  clear  that  John  should  not  have  a credit  as 
executor  for  the  amount  of  the  pro  rata  allowed  on  the  balance  in 
the  hands  of  Margaret  A Cowan.  It  is  equally  clear  whatever 
money  was  paid  Wheeler  by  the  surviving  partner,  after  the  death 
of  his  father,  on  a debt  of  the  father’s,  should  be  computed  as  paid 
on  his  claim  against  the  estate.  It  is  impossible,  however,  in  the 
absence  of  an  adjudication  of  John’s  account  as  executor,  to  deter- 
mine what  money  is  properly  to  be  credited  as  a debt  of  the  father’s. 
Much  of  the  confusion  in  these  accounts  arises  from  the  neglect  to 
compel  a full  settlement  by  John,  the  surviving  partner,  of  the 
partnership  accounts  first,  and  thereby  determining  the  value  of 
the  father’s  interest  in  that  partnership.  Starting  with  this  either 
as  an  asset  or  liability  in  the  account  of  John  as  executor,  there 
could  not  have  arisen  the  present  complication.  If  there  be  any 
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ground  for  complaint  raised  by  this  third  assignment,  it  can  be 
heard  and  adjudged  in  the  final  hearing  of  John’s  account  as 
executor,  and  it  ought  to  be  disposed  of  there.  The  assignments 
of  error  are  overruled,  the  appeal  dismissed,  and  the  decree  of  the 
court  of  September  28,  1897,  is  confirmed  absolutely.  Costs  to  be 
paid  by  appellant 


Du  Pont  vs.  Du  Bose  et  al. 

[Supreme  Court  of  South  Carolina,  April  6,  1898;  52  S.  C.  244;  29  S.  E.  Rep. 
' 685.] 

Construction  of  wills — Fraudulent  deed— Laches— Evi- 
dence— Family  settlement — Nature  of  estate  granted 
— Conditional  fees. 

1.  A fee  conditional  imports  a restriction  to  some  particular  heirs,  as  to  the  heirs 

of  a man’s  body,  by  which  only  his  lineal  descendants  were  admitted,  or 
to  the  heirs  of  his  body  in  exclusion  both  of  collaterals  and  lineal  females 
also. 

2.  A fee  can  be  limited  by  executory  devise  upon  a fee  simple  absolute  where 

there  is  no  objection  on  the  score  of  remoteness;  and  it  is  difficult  to  find 
any  reason  why  the  same  doctrine  should  not  be  applied  to  a fee  simple 
conditional. 

3.  All  the  rules  applying  to  estates  in  fee  simple  are  equally  applicable  to  con- 

ditional fees,  in  so  far  as  their  creation  and  limitation  is  concerned,  with 
the  exception  that  in  the  order  of  descent  and  the  right  of  alienation,  there 
may  be  a difference. 

4.  A conditional  fee  may  be  held  by  a number  of  persons  as  tenants  in  com- 

mon, and  where  such  is  the  case,  a court  of  competent  jurisdiction  may 
decree  a partition. 

5.  Where  the  basis  of  the  family  settlement  reposes,  in  part,  upon  a fraudulent 

instrument  known  to  have  been  of  that  character  by  some  of  the  parties  to 
the  settlement,  the  court  will  be  justified  in  setting  it  aside  as  family  set- 
tlements are  only  upheld  when  entire  good  faith  is  a characteristic  of  the 
transaction. 

6.  Laches  cannot  be  imputed  to  a party  merely  because  of  a delay  of  fourteen 

months  in  bringing  an  action  to  cancel  adeed  obtained  by  fraud,  especially 
where  there  has  been  no  prejudicial  alteration  in  the  status  of  the  parties. 

7.  While  it  is  true  that  in  an  action  at  law  fraud  must  be  taken  advantage  of 

within  six  years  of  its  discovery,  it  is  also  true  that  an  equitable  action 
will,  by  analogy,  follow  the  same  rule. 

Vol.  Ill— 59 
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Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Charleston. 

Hon.  W.  C.  Be  net,  Presiding  Judge. 

Action  by  Gilbert  Geddes  Du  Pont  against  Elizabeth  C.  S.  Du 
Bose  and  another  to  set  aside  a deed  obtained  by  fraud.  From  a 
decree  in  favor  of  plaintiff,  defendant  Du  Bose  appeala  Affirmed. 

B.  II.  Rutledge , for  appellant 

U.  E.  Young , for  respondent 

Pope,  J. — This  action,  which  was  commenced  on  tne day 

of  June,  1889,  was  once  before  this  court  on  appeal  from  the  order 
of  reference  made  by  Judge  Hudson,  and  on  that  appeal  this 
court  affirmed  the  order  appealed  from  on  the  ground  that  the  is- 
sues raised  herein  were  equitable.  (S3  S.  C.  339;  11  S.  E.  1073.) 
At  the  reference  all  parlies  to  the  action  offered  testimony,  and 
it  came  on  to  be  heard  before  his  honor,  Judge  Benet,  on  the 
pleadings  and  testimony.  A demurrer  was  interposed  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a cause  of  action.  This  demurrer  was  overruled.  Judge 
Benet,  by  his  decree,  adjudged  that  the  deed  which  was  alleged 
to  be  forged  was  a forgery,  and  ordered  the  same  to  be  canceled, 
with  a direction  to  defendant  Mrs.  Du  Bose  to  deliver  possession 
of  a certain  tract  of  land  in  St.  Andrews  parish,  known  as  “Rose 
Cottage,”  to  the  plaintiff,  and  ordered  a reference  to  one  of  the 
masters  of  Charleston  county  to  ascertain  and  report  the  amount 
of  the  mortgage  debts  held  by  the  defendant  Rutledge  as  executor 
of  the  last  will  of  the  late  Gen.  B.  H.  Rutledge.  From  so  much 
of  this  decree  as  affected  the  defendant  Mrs.  Du  Bose,  both  as  to 
her  demurrer  and  also  on  the  merits,  she  has  appealed  on  more 
than  forty  grounds.  It  remains,  therefore,  for  this  court  to  pass 
upon  the  same 

We  will  first  consider  those  relating  to  the  demurrer  to  the 
complaint,  and  this  we  conceive  can  be  best  done  by  first  repro- 
ducing the  complaint,  which  was  as  follows:  “The  plaintiff  above 
named,  complaining,”  etc.,  “alleges:  (1)  That  Thomas  Bannister 
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Seabrook,  late  of  Edisto  Island,  in  the  state  of  South  Carolina,  de- 
parted this  life  on  the day  of  April,  1839,  leaving  of  force 

his  last  will  and  testament,  which  was  duly  admitted  to  probate 
by  the  Court  of  Ordinary  for  Charleston  district  (now  county),  in 
state  aforesaid,  on  the  2d  day  of  May,  A.  D.  1839.  That  of  said 
will  he  appointed  his  daughter,  Elizabeth  Clark  Seabrook,  execu- 
trix. That  the  said  Elizabeth,  after  the  making  of  said  will,  inter- 
married with  one  Andrew  Milne,  and  under  the  name  of  Elizabeth 
Clark  Seabrook  Milne  qualified  as  executrix  of  the  said  will,  and 
undertook  the  burden  of  the  administration  thereof.  (2)  That  by 
the  said  will  the  said  testator,  Thomas  Bannister  Seabrook,  de- 
vised to  his  said  daughter  (who  will  hereinafter  be  designated  as 
Mrs.  Milne)  certain  real  estate,  among  which  was  the  plantation  in 
St.  Andrews  parish,  and  the  house  and  lot  in  the  city  of  Charles- 
ton, hereinafter  more  particularly  described,  in  fee  conditional  at 
the  common  law;  that  is  to  say,  ‘to  her  and  the  lawful  heirs  of 

her  body.’  (3)  That  the  said  Mrs.  Milne  died  on  the day  of 

November,  1882,  aged  ninety-six  years,  without  ever  having  had 
issue  at  any  time.  (4)  That  upon  the  death  of  the  said  Mrs.  Milne 
the  plaintiff,  Gilbert  Geddes  Du  Pont,  was  the  sole  heir  at  law  of 
aforesaid  testator,  Thomas  Bannister  Seabrook,  in  esse,  and  solely 
entitled  to  take,  under  the  limitations  of  the  said  will,  the  said 
plantation  and  house  and  lot  (5)  That  the  said  Mrs.  Milne,  on 
the  28th  day  of  October,  A.  D.  1876,  executed  her  last  will  and 
testament,  and  on  the  20th  day  of  October,  1880,  executed  a codi- 
cil thereto,  wherein  and  whereby  she  undertook  to  dispose  of  said 
plantation  and  house  and  lot  to  persons  whom  she  designated  in 
said  will  and  codicil  as  Elizabeth  Clark  Seabrook  Milne  and  Mar- 
tha Bannister,  wife  of  A.  C.  Whitridge.  That  these  devisees  are 
and  were  strangers  in  blood  to  the  aforesaid  Thomas  Bannister 
Seabrook,  and,  in  fact,  do  not  bear  the  names  given  to  them  in  the 
will,  except  by  courtesy  and  usaga  That  they  were  not  blood 
relations  of  the  said  Mrs.  Milne.  On  information  and  belief  the 
plaintiff  states  further  that  they  were  never  adopted  by  the  said 
Mrs.  Milne,  but  were  treated  from  their  early  youth  as  her  adopted 
daughters.  Their  real  names  the  plaintiff  does  not  know,  and  will 
designate  them  as  above.  (6)  That  the  said  Martha  Bannister 
Whitridge  had,  prior  to  the  death  of  Mrs.  Milne,  intermarried  with 
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A.  C.  Whitridge,  of  Baltimore,  Maryland,  and  had  removed  to  that 
city  shortly  after  the  probate  of  the  will  of  Mrs.  Milne.  She 
(Martha  Bannister  Whitridge)  conveyed  her  interest  in  the  prop- 
erty devised  to  her  to  the  said  Elizabeth  Clark  Seabrook  Milne 
(7)  That  immediately  upon  the  death  of  the  said  Mra  Milne  the 
said  Elizabeth  Clark  Seabrook  Milne  entered  upon  and  took  pos- 
session of  both  the  said  plantation  and  said  house  and  lot,  and  « 
shortly  thereafter  this  plaintiff  resolved  to  assert  his  rights  in  the 
premises,  and  for  that  purpose,  on  the  20th  day  of  January,  1883, 
began  proceedings  at  law  against  the  said  Elizabeth  Clark  Sea- 
brook Milne  and  Martha  Bannister  Whitridge  to  recover  possession 
of  the  said  house  and  lot  in  Charleston.  (8)  That  during  the  pend- 
ency of  such  proceedings  negotiations  were  opened  between  the 
solicitors  of  the  plaintiff  and  the  defendant  herein  for  an  adjust- 
ment of  said  suit,  and  during  such  negotiations  the  deed,  a copy 
of  which  is  annexed  to  this  complaint,  and  marked  ‘Exhibit  A,' 
was  set  up  by  the  defendant  Elizabeth  Clark  Seabrook  Milne  as 
a genuine  deed,  and  as  a bar  to  the  plaintiff’s  claim  in  the  premises. 
The  plaintiff  at  that  time  did  not  doubt  the  genuineness  of  said 
deed,  and,  influenced  and  deceived  thereby,  compromised  said 
case,  and  conveyed  to  the  defendant  the  aforesaid  plantation;  the 
said  Elizabeth  Clark  Seabrook  Milne  executing  to  him  a quitclaim 
deed  of  the  house  and  lot  (9)  That  during  the  said  negotiations 
one  Louis  Du  Bose  was  the  agent  of  and  acted  for  the  said  Eliza- 
beth Clark  Seabrook  Milne,  his  relations  with  her  being  those  of  a 
confidential  friend  and  adviser.  Shortly  after  the  said  compromise 
was  effected,  and  the  said  plantation  conveyed  by  this  plaintiff  to 
the  said  Elizabeth  Clark  Seabrook  Milne,  she  and  the  said  Louis 
Du  Bose  intermarried.  She  will  hereafter  be  known  as  Mrs.  Du 
Bose.  (10)  That  subsequent  information,  obtained  sometime  in 
the  year  1888,  and  not  earlier,  aroused  the  suspicion  of  this 
plaintiff  that  the  said  deed  was  a forged  and  false  document,  and 
was  known  to  be  such  by  the  said  Louis  Du  Bose  and  Mrs.  Du 
Bose  at  the  time  it  was  used  as  above  stated.  He  (this  plaintiff) 
immediately  began  his  investigation  on  this  point,  and  after  care- 
ful investigation  became  convinced  in  April,  1888,  that  the  said 
deed  was  a forgery.  And  on  information  and  belief  this  plaintiff 
states  the  deed  to  be  a forged  and  false  deed,  and  that  it  was 
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known  by  the  said  Louis  Du  Bose  and  Mrs.  Du  Bose  to  be  forged 
and  false,  and  was  then  and  there  falsely  and  fraudulently  used 
by  them  to  influence  the  plaintiff,  and  to  obtain  from  him  a sur- 
render of  his  rights.  That  this  plaintiff  was  misled  by  said  deed, 
and,  considering  it  a genuine  and  valid  deed,  was  induced  to  give 
up  a portion  of  his  indisputable  property  to  the  defendant  under 
the  name  of  a compromise,  without  any  consideration  whatever, 
and  that  the  whole  transaction  was  a deceit  on  the  part  of  the  said 
Mrs.  Du  Bose  and  her  said  agent  and  confidential  friend  and  ad- 
viser, Louis  Du  Bose,  practiced  on  this  plaintiff,  and  an  imposi- 
tion upon  him.  (11)  That  whether  or  not  the  said  deed  was 
forged,  and  whether  or  not  it  was  knowingly  used  by  the  defend- 
ant to  influence  the  plaintiff,  and  force  him  to  the  aforesaid  com- 
promise, still  the  plaintiff  arises  and  says  that  the  said  deed  acted 
as  a surprise  to  him;  that  he  mistook  his  rights  in  the  premises, 
and  without  any  consideration  whatever  gave  up  a large  portion  of 
his  inheritance  just  after  it  had  fallen  to  him,  and  when  he  was  a 
young  man,  with  little  or  no  experience  in  such  matters ; that  by 
the  so-called  ‘compromise  ’ this  plaintiff  acquired  absolutely  noth- 
ing, and  the  said  Elizabeth  Clark  Seabrook  Milne  (now  Mrs.  Du 
Bose)  parted  with  no  rights,  and  suffered  no  loss.  (12)  The  afore- 
said action  of  this  plaintiff  to  recover  said  property  from  the  said 
Mrs.  Du  Bose  was  filed  on  the  20th  day  of  January,  1883,  and  the 
interchangeable  deed  between  the  plaintiff  and  Mrs.  Du  Bose  was 

dated day  of  June,  1883.  (13)  (This  paragraph  contains  a 

description  of  the  plantation,  and  is  omitted,  and  also  the  house 
and  lot  in  Charleston.)  (14)  (This  paragraph  alleges  that  the  rents 
and  profits  of  the  plantation  are  $500  per  annum,  and  is  omitted.) 
Wherefore  the  plaintiff  prays  judgment  that  the  said  deed  from 
Gilbert  Geddes  Du  Pont  to  Elizabeth  C.  S.  Milne,  of  June,  1883, 
be  declared  a nullity,”  etc. 

The  grounds  of  demurrer  as  presented  to  the  complaint,  which 
were  passed  upon  by  the  circuit  judge,  were  as  follows:  “First. 
Because  the  complaint  fails  to  state  facts  showing  that  plaintiff 
exercised  his  option  to  rescind,  or  declared  his  intention,  or  took 
any  steps,  to  rescind,  promptly  after  the  discovery  of  the  fraud. 
On  the  contrary,  the  complaint  shows  that  the  plaintiff  delayed 
and  kept  silent  for  fourteen  months  before  he  took  steps  to  rescind, 
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after  the  discovery  of  the  alleged  fraud.  Second.  The  complaint 
fails  to  show  that  plaintiff  exercised  his  option  to  rescind  the  con- 
tract in  toto , and  to  put  the  parties  in  the  same  state  as  that  in 
which  they  were  before  the  deed  sought  to  be  canceled  was  signed, 
and  shows  that  plaintiff  claims  to  rescind  in  part  only  a transac- 
tion which  was  entire,  and  consisted  of  two  parts  mutually  de- 
pendent. Third.  The  complaint  does  not  show  that  plaintiff  has 
restored  the  property  received  by  him  in  settlement,  viz.,  the 
house  and  lot  on  Bull  and  Rutledge  streets,  Charleston,  conveyed 
to  him  by  Miss  Milne,  which  conveyance  was  the  consideration 
for  the  conveyance  or  release  by  him  to  her  of  the  plantation  in 
St.  Andrews  parish,  and  part  of  the  settlement  in  1883,  and  the 
complaint  does  not  show  that  plaintiff  has  made  offer  to  restore 
the  same  or  its  value,  or  that  he  has  accounted  for  intermediate 
rents  and  profits  received  by  him.” 

As  to  the  first,  we  can  only  say  that,  in  our  judgment  of  the 
law,  the  delay  by  the  plaintiff  of  fourteen  months  from  the  time 
he  became  satisfied  of  the  fraud  alleged  to  have  been  practiced 
upon  him  by  the  defendant  Mrs.  Du  Bose  before  bringing  iiis  ac- 
tion to  cancel  the  alleged  fraudulent  deed  does  not  operate  so  as  to 
defeat  plaintiff’s  action.  It  must  always  be  remembered  that  in 
such  cases  the  law  allows  a reasonable  time  in  which  to  bring  an 
action  to  cancel  a deed  for  fraud  for  the  purpose  of  the  plaintiff 
making  inquiries  and  taking  advice  of  counsel.  ( Erlanger  v.  AVto 
Sombrero  Co.,  8 App.  Cas.  1218.)  At  law,  fraud  must  be  taken  ad- 
vantage of  within  six  years  of  its  discovery.  Where,  however, 
an  equitable  action  must  be  brought,  by  analogy  a court  of  equity 
will  follow  the  period  fixed  in  law  cases  by  statute.  ( Peek  v. 
Ourney,  L.  R 6 II.  L.  384.)  Of  course,  if  the  delay  in  the  pres- 
ervation of  the  equitable  right  has  involved  the  other  party  by 
causing  nn  alteration  of  the  status  of  the  parties,  which  alteration 
was  known  to  the  plaintiff,  and  he  blindly  allowed  such  status  in- 
terfered with,  a court  of  equity  would  punish  such  plaintiff  for  his 
want  of  diligence  By  the  allegations  of  the  complaint  now  under 
consideration  there  seems  to  have  been  no  alteration  of  the  status 
of  these  parties  between  the  account  of  a right  of  action  in  April, 
1888  (when  the  fraud  was  discovered),  and  the  8th  day  of  June, 
1889,  when  the  action  was  brought 
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The  second  ground  of  demurrer  is  not  tenable  If  the  allega- 
tions of  the  complaint,  so  far  as  the  facts  thereof  are  concerned, 
are  admitted  for  the  time  being,  when  the  plaintiff  sets  out  that 
under  the  will  of  his  grandfather  at  the  death  of  Mrs.  Milne  in 
November,  1882,  he  became  entitled,  as  the  only  living  heir  at 
law  of  his  said  grandfather,  to  the  ownership  and  possession  both 
of  the  plantation  situated  in  St.  Andrews  parish  and  the  house  and 
lot  on  Rutledge  and  Bull  streets,  in  Charleston,  and  that  the 
defendant  based  her  right  to  hold  the  same  as  the  devisee  of  Mrs. 
Milne  to  whom  the  said  pieces  of  real  estate  had  been  devised  by 
Thomas  Bannister  Seabrook  in  the  words  “to  Elizabeth  C.  Sea- 
brook  and  the  heirs  of  her  body,”  and  that  said  Elizabeth  died 
without  issue  at  any  time,  and  that  he  was  induced  by  defendant 
Mrs.  Du  Bose,  by  means  of  a forged  deed,  which  she  knew  was  a 
forgery,  and  which  the  plaintiff  was  induced  to  believe  was  a 
genuine  deed  by  the  said  Mrs.  Du  Bose,  to  make  a deed  whereby 
he  conveyed  the  plantation  in  St.  Andrews  parish  to  her,  and  re- 
ceived from  her,  as  a part  of  the  same  transaction,  a quitclaim  deed 
to  the  house  and  lot  on  Rutledge  and  Bull  streets,  in  Charleston, 
and  that  the  plaintiff,  now,  having  discovered  the  fraud  and  forg- 
ery of  the  deed  made  on  June  26th,  1866,  and  relied  upon  as  the 
inducement  to  the  interchangeable  deed  in  1883,  brings  his  action 
to  cancel  the  deed  he  made  to  Mrs.  Du  Bose,  and  does  not  offer  to 
reconvey  the  house  and  lot  to  which  she  executed  a quitclaim  deed 
to  the  plaintiff,  why  should  the  plaintiff  be  required  to  rescind  or" 
offer  to  rescind  such  defendant’s  quitclaim  deed  to  him  ns  a con- 
dition precedent  therefor?  The  allegations  of  fact  in  the  complaint 
are  that  the  plaintiff  was  seized  as  of  fee  of  both  these  pieces  of 
land,  and  that  the  defendant  had  no  just  claim  thereto  in  the  year 
1883,  when  the  plaintiff  made  the  deed  to  the  defendant  through 
her  presentation  of  a forged  deed  as  a genuine  deed.  If  these 
facts  are  true — and  the  demurrer,  for  the  purposes  thereof,  admits 
them  to  be  as  stated,  for  the  time  being — what  duty  does  the 
plaintiff  owe  her  either  to  rescind  or  offer  to  rescind  the  deed 
whereby  he  has  come  into  his  rightful  possession?  We  think 
none.  The  recent  case  of  Fink  v.  Smith  ([Pa.  Sup.]  32  Atl.  566), 
is  an  apt  illustration  of  this  point.  “Here  we  have  the  unques- 
tioned owner  bargaining  with  one  for  the  surrender  of  his  prop- 
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erty,  and  the  contract  is  made.  Is  it  valid?  * * * It  being 
such,  there  was  no  consideration  for  Smith's  promise,  for  no  bene- 
fit passed  to  Smith,  and  Fink  sustained  no  loss,  by  the  contract. 
To  hold  that  the  abandonment  of  a wholly  wrongful  detention  of 
another's  property  can  form  the  basis  of  a compromise  contract 
with  the  owner  is  the  direct  encouragement  to  the  commission  of 
wrong  for  profit,  and  for  this  very  reason  the  law  holds  the  con- 
tract without  consideration.”  And  these  views  dispose  of  the  third 
ground  of  demurrer,  also.  We  must  sustain  the  circuit  judge  in 
overruling  the  demurrer,  but  in  doing  so  we  mean  our  conclusion 
to  cover  only  the  grounds  of  the  demurrer,  and  not  by  any  means 
to  control  the  decision  of  the  interesting  questions  yet  to  be  con- 
sidered. 

The  answer  of  the  defendant  must  now  be  regarded  as  raising 
the  question  as  to  the  merits.  The  answer  of  Mrs.  Du  Bose  is  as 
follows:  ‘‘(1)  That  she  admits  the  allegations  contained  in  para- 
graphs 1,  3,  6,  7,  9,  12,  and  13  of  the  complaint.  (2)  That  she 
denies  the  allegations  contained  in  paragraphs  2,  4,  10,  11,  and  14 
of  the  complaint.  (3)  That  as  to  the  allegations  of  the  fifth  para- 
graph defendant  admits  the  same  as  generally  true,  but  denies  that 
she  and  her  sister  were  not  adopted  by  Mr.  and  Mrs  Milne.  (4) 
That  as  to  the  eighth  paragraph  of  the  complaint,  this  defendant 
alleges  that  at  the  time  the  suit  referred  to  in  paragraph  7 was 
pending  a similar  suit  at  law  was  pending  between  the  same 
‘parties  in  Berkeley  county  for  the  recovery  of  a plantation  in  St 
Andrews  parish,  and,  further,  a complaint  in  equity  between  the 
same  parties  was  also  pending  in  Charleston  county  relative 
to  the  several  transactions ; all  of  which  will  hereafter  be  more 
fully  set  forth.  And  she  admits  that  during  the  pendency  of 
the  proceedings  aforesaid  negotiations  for  the  adjustment  of  the 
various  claims  in  the  several  controversies  and  suits  between  the 
plaintiff  and  defendant  were  begun  : and  the  deed  in  question  (now 
alleged  by  the  plaintiff  to  be  forged  and  fraudulent)  furnished  one 
among  the  many  elements  of  equity  submitted  by  tiiis  defendant 
as  affecting  the  various  transactions  which  let!  finally  to  the  com- 
promise of  the  several  controversies.  But  this  defendant  denies 
that  the  said  deed  was  received  confidingly,  and  without  doubt 
as  to  its  genuineness  by  the  plaintiff,  and  that  the  said  deed  by 
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itself  was  set  up  as  a bar  to  bis  rights,  and  that  the  plaintiff  was 
deceived  by  it,  and  that  the  compromise  was  made  in  the  suit  as 
to  the  house  and  lot  on  Bull  street  as  stated  in  said  paragraph  i 
and  alleges,  on  the  contrary,  that  said  compromise  was  a full  and 
complete  settlement  of  all  the  controversies  then  pending  between 
the  parties,  and  upon  said  settlement  interchangeable  deeds  were 
delivered  between  the  parties.  (5)  And  this  defendant,  for  a 
further  defense,  answering,  says  : That  Thomas  Seabrook,  by  his 

will  dated  the  5th  of  September,  A.  D.  1827,  bequeathed  and 
devised  the  bulk  of  his  property,  real  and  personal,  to  his  two  sur- 
viving daughters,  Caroline,  who,  during  his  lifetime,  intermarried 
with  Gilbert  G.  Geddes,  and  Elizabeth  Clark,  who,  after  his  death, 
intermarried  with  Andrew  Milne,  and  a legacy  of  some  $6,000  to 
his  granddaughter,  Elizabeth  S.  Faber.  That  at  the  time  of  his 
death,  on  or  about  May,  1839,  his  estate  consisted  of  a large 
amount  of  property,  both  real  anil  personal,  the  real  estate  con- 
sisting of  the  following  parcels,  viz.:  the  house  and  lot  on  the  cor- 
ner of  Bull  and  Rutledge  streets,  in  the  city  of  Charleston,  used 
by  him  as  a residence,  and  after  his  death  by  his  widow  up  to 
the  time  of  her  death  ; a house  and  lot  on  the  corner  of  Bull 
and  Montague  streets,  in  the  city  of  Charleston,  and  a large  lot 
adjoining  the  house  and  lot  on  Rutledge  and  Bull  streets,  on  the 
south  side;  the  plantation  in  St.  Andrews  parish,  involved  in  this 
contention ; and  a plantation  on  John’s  Island ; and  the  personal 
estate,  consisting  of  negro  slaves,  bank  stock,  etc.  That  the  house 
and  lot  on  the  corner  of  Bull  and  Rutledge  streets  and  the  house 
and  lot  on  Rutledge  and  Montague  streets  he  devised  by  identical 
limitations  to  bis  two  daughters,  respectively,  ns  follows  : ‘ To  my 
beloved  daughter  Elizabeth  Clark  Seabrook  (Mis.  Milne)  I give 
and  bequeath  the  house  and  lot  where  I reside,  at  the  corner  of 
Bull  and  Rutledge  streets,  to  her  and  the  lawful  heirs  of  her  body, 
and  also  an  equal  share  of  all  my  lands,  negroes,  eta'  And  ‘to 
mv  beloved  daughter  Caroline  Seabrook  (Mrs.  Geddes)  I give 
and  bequeath  the  house  and  lot  at  the  corner  of  Rutledge  and 
Montague  streets,  to  her  and  the  lawful  heirs  of  her  body,  and  also 
an  equal  share  of  all  of  my  lands,  negroes,  etc.’ — all  of  which  will 
more  fully  appear  by  reference  to  said  will.  That  after  his  death 
his  daughter  Elizabeth  Clark  Seabrook  (Mrs.  Milne)  proved  his  said 
Vol.  III-60 
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will  on  the  2d  of  May,  1839,  and  qualified  03  executrix  on  the 
18th  day  of  May,  1839.  That  shortly  afterwards  embarrassmeuts 
accrued  between  the  parties  under  the  said  will  in  reference  to  the 
legal  rights  of  the  parties  respectively,  and  on  the  31st  of  May, 
1839,  a bill  was  filed  in  the  court  of  equity  for  Charleston  county 
by  Gilbert  G.  Geddes  and  Caroline  Geddes,  his  wife,  plaintiffs, 
against  Elizabeth  Clark  Milne  and  Elizabeth  S.  Faber,  defendants, 
alleging  that  as  to  all  the  property  of  the  estate  (independent  of 
the  house  and  lot  on  corner  of  Bull  and  Rutledge  streets  and  the 
house  and  lot  corner  of  Montague  and  Rutledge  streets  and  the 
special  legacies  to  Miss  Faber)  the  will  created  a tenancy  in 
common,  and  the  same  was  divisible  in  moieties  between  the  sis- 
ters exclusively  as  tenants  in  common.  That  answers  were  duly 
filed  by  Mrs  Milne  and  Miss  Faber,  the  latter  claiming  that, 
however  this  might  be  as  to  the  lands  and  negroes,  it  was  not  true 
as  to  the  bank  stock,  eta,  which  was  intestate  propert}',  and  as  to 
this  she  was  entitled  to  one-third  thereof.  That  the  cause  came  to 
issue,  was  fully  argued,  and  on  the  15th  of  July,  1839,  a decree 
was  made  by  Dunkin,  Ch.,  by  which  it  was  determined  that  the 
lands  and  negroes  were  divisible  equally  between  the  two  sisters, 
Caroline  Geddes  and  Elizabeth  C.  Milne,  as  tenants  in  common, 
but  that  the  remaining  property  was  distributable  into  thirds,  of 
which  Miss  Faber  was  entitled  to  one-third,  and  ordered  a writ  of 
partition  to  issue  for  the  purpose  of  dividing  both  the  realty  and 
personalty  1 so  as  to  assign  to  each  her  share  in  severalty.’  That 
in  accordance  with  and  pursuant  to  this  decree  writs  of  partition 
were  formally  issued  for  that  purpose,  and  duly  executed,  in  which 
it  was  recommended  that  the  plantation  on  John's  Island  should 
be  assigned  to  Mrs.  Caroline  Geddes,  and  the  plantation  in  St 
Andrews  parish  (the  one  herein  involved)  to  Mrs.  Elizabeth  C.  S. 
Milne,  upon  condition  of  his  paying  $4,000  for  realty  ; all  of  which 
was  done,  and  the  said  returns  in  partition  were  confirmed  by  order 
of  said  court  on  January  31,  1840,  and  the  parties  respectively 
went  into  immediate  possession  of  their  several  allotments.  And 
Mrs.  Geddes  took  possession  of  the  said  John’s  Island  plantation, 
and  subsequently  sold  it  on  the  6th  February,  1849,  for  the 
sum  of  $5,000,  and  Mrs.  Milne  took  possession  of  the  plantation 
in  St  Andrews  parish,  and  remained  in  possession  up  to  the  time 
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of  her  death.  That  in  accordance  with  the  recommendation  of 
said  writs  the  house  and  lot  in  front  of  the  Bull  street  residence 
was  sold,  and  proceeds  divided  between  Mrs.  Geddes  and  Mrs. 
Milne,  and  the  balance  of  the  said  estate  distributed  in  thirds, 
Miss  Faber  receiving  one-third.  That  by  these  proceedings  the 
rights  of  all  the  parties  were  finally  adjudicated  and  fixed  in  Jan- 
uary, 1840.  All  which  will  more  fully  appear  by  reference  being 
bad  to  said  judicial  record.  (6)  That  by  her  last  will  and  testament, 
the  last  codicil  to  which  bears  date  the  20th  October,  1840,  the 
said  Elizabeth  Milne  devised  the  house  and  lot  on  the  corner  of 
Rutledge  and  Bull  streets  and  the  plantation  in  St  Andrews  parish 
to  her  two  adopted  daughters,  Elizabeth  C.  S.  Seabrook  (subse- 
quently Mrs.  Du  Bose)  and  Martha  Bannister  Seabrook  (Mrs. 
Whitridge),  the  latter  of  whom  released  all  her  interest  in  said 
plantation  to  her  sister,  this  defendant  That  said  devisee  took 
possession,  or  rather  remained  in  possession,  of  the  said  premises, 
and  shortly  afterwards  two  several  actions  at  law  were  commenced, 
the  one  for  the  recovery  of  plantation  in  St  Andrews  parish  in 
the  Court  of  Common  Pleas  of  Berkeley  county,  and  the  other  for 
the  recovery  of  the  house  and  lot  on  the  corner  of  Bull  and  Rut- 
ledge streets,  in  Charleston  county.  That  summons  and  com- 
plaint were  filed,  respectively,  in  said  suits  on  the  24th  February, 
1883,  in  behalf  of  Gilbert  Geddes  Du  Pont,  plaintiff,  against  Eliza- 
beth Clark  Seabrook  Milne,  and  Martha  Bannister  Seabrook,  and 
notice  of  pendency  of  action  filed  respectively  the  same  day.  (7) 
An  answer  denying  absolutely  the  rights  of  said  Du  Pont  was 
filed  to  the  complaint  in  suit  in  Charleston  county  for  the  house 
and  lot  on  Bull  and  Rutledge  streets.  (8)  On  April  7,  1883.  the 
said  E.  C.  S.  Milne  filed  a complaint  in  the  Court  of  Common  Pleas 
for  Charleston  county,  equity  side,  against  the  said  Gilbert  G.  Du 
Pont,  praying  injunction  of  two  suits  aforesaid  on  the  various 
grounds  therein  stated,  and,  among  others,  on  the  covenants  and 
agreements  of  the  deed  of  the  26th  June,  1866,  now  alleged  to 
have  been  forged  and  fraudulent,  and  so  far  as  the  suit  in  Berkeley 
county  for  the  said  plantation  in  St  Andrews  pariah,  on  the  addi- 
tional and  independent  ground  that  the  said  Du  Pont  had  not 
a pretense  of  title  to  said  plantation,  and  that  his  said  suit  in  this 
respect  was  vexatious  and  illusory,  to  which  complaint  said  Du 


Digitized  by  Google 


476 


PROBATE  REPORTS  ANNOTATED. 


Pont  filed  an  elaborate  and  detailed  answer,  in  which  he  denied 
especially  the  effect  of  the  said  deed  now  alleged  to  be  forged  and 
fraudulent,  and  prays  striet  proof  thereof ; all  of  which  will  fully 
appear  by  reference  to  said  proceedings  of  file  in  said  county.  (9) 
That  almost  immediately  after  the  institution  of  said  suits  at  law- 
aforesaid  the  expediency  of  adjudicating  said  differences  by  com- 
promise was  considered,  and,  after  full  and  careful  examination, 
with  every  opportunity  for  investigation,  those  ideas  took  definite 
shape  and  form,  and  on  June  19,  1883,  an  agreement  was  reached 
between  the  parties,  which  was  formally  executed,  and  deeds  were 
delivered  between  them  on  July  24,  1883.  (10)  That  by  reason 

of  the  pending  negotiations  aforesaid  no  answer  was  filed  to  the 
suit  in  Berkeley  county  for  the  St.  Andrews  plantation,  and  the 
same  had  not  been  docketed,  and  upon  conclusions  of  the  com- 
promise aforesaid  the  said  suit  was  abandoned.  But  the  suit  for  the 
Bull  and  Rutledge  street  house,  to  which  an  answer  had  been 

filed  on  day  of  March,  1883,  was  docketed.  And  on  the 

11th  day  of  March,  1884,  was  disposed  of  finally  by  the  following 
order,  viz. : ‘ It  appearing  that  the  defendants  in  the  above  action 

having  delivered  possession  of  the  property  in  question  to  the 
plaintiff  on  motion  of  J.  N.  Nathans,  plaintiff’s  attorney,  with  the 
consent  of  Rutledge  & Young  for  the  defendant,  it  is  ordered  that 
the  cause  be  marked  “ Discontinued"  on  the  docket,  without  costs- 
Kershaw,  Judge,’ — by  which  said  compromise  and  adjustment  the 
said  Du  Pont  received  in  possession  the  Bull  and  Rutledge  street 
house  and  lot,  then  valued  at  $8,000,  and  which  he  shortly 
thereafter  sold  for  $8,000.  and  this  defendant  was  left  in  undis- 
puted possession  of  the  plantation  in  St.  Andrews  parish,  valued 
at  the  time  of  the  said  compromise  at  $3,000.  (1L)  And  the 

defendant,  as  a further  defense,  answering,  says:  That  none 

of  the  causes  of  action  stated  in  the  complaint  accrued  within  six 
years  before  the  commencement  of  this  action.  (12)  And  the  de- 
fendant, as  a further  defense,  answering,  says : That  the  claim  of 

the  plaintiff  is  a stale  claim,  and  not  enforceable  in  a court  of 
equity." 

It  is  well  always,  in  endeavoring  to  unravel  a tangled  and 
complicated  question,  to  look  at  its  origin.  Thomas  Bannister 
Seabrook,  by  his  will,  provided  a house  and  lot  in  the  city  of 
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Charleston  for  his  daughter  Elizabeth  Clark  Seabrook,  to  her  and 
“ the  heirs  of  her  body.”  This  certainly  created  a fee  conditional, 
but  to  this  devise  he  added  the  words,  “ and  also  an  equal  share 
of  any  other  lands,  negroes,  etc.”  What  estate  did  the  testator 
create  in  such  “other  lands  and  negroes”  in  Elizabeth?  We 
think  it  was  a fee  conditional  also,  for  these  reasons.  The  con- 
junction “and”  certainly  brought  this  incomplete  sentence  into  a 
direct  connection  with  that  immediately  preceding  it,  thus  evi- 
dencing that  the  testator  meant  this  devise  and  bequest  for  his 
daughter  Elizabeth.  This  is  conceded,  but  the  contention  arises  as 
to  what  effect  will  be  produced  upon  such  incomplete  sentence  by 
the  word  “ also ” along  with  the  word  “ and.”  The  primary  mean- 
ing ascribed  by  Mr.  Webster  in  his  International  Dictionary  to 
“also”  is,  “(1)  In  like  manner;  likewise.”  In  2 Am.  & Eng. 
Enc.  Law  (new  ed.)  it  is  thus  stated  : “ The  word  ‘ also ' means 

‘in  like  manner’;  ‘further’;  ‘in  addition  to';  ‘too;’”  and  as 
authorities  theauthor  cites  Webster's  Dictionary,  followed  in  Van 
Dusen  v.  Fridley  (6  Dak.  322,  43  N.  W.  703);  Worcester  Diet, 
Howell  v.  Com.  (97  Pa.  St  335);  Panton  v.  Tefft  (22  111.  367). 
“The  words  ‘ also’  or  ‘ and  also  ’ are  usually  used  in  wills  as  copula- 
tive, carrying  on  the  sense  of  the  preceding  words,  and  being 
equivalent  to  ‘in  like  manner.’  In  this  sense  the  conditions  attaching 
to  the  preceding  disposition  of  property  attach  ul8o  to  the  succeed- 
ing, or  vice  versa,”  and  in  authorities  cited  in  note  1 at  page  178. 
The  whole  item  is  in  these  words:  “To  my  beloved  daughter 
Elizabeth  Clark  Seabrook  (Mrs.  Milne)  I give  and  bequeath  the 
house  and  lot  where  I reside,  at  the  corner  of  Bull  and  Rutledge 
streets,  to  her  and  the  lawful  heirs  of  her  body,  and  also  an  equal 
share  of  all  my  lands,  negroes,  etc.”  The  language  quoted  is  the 
entire  “ item”  of  the  will.  Now,  it  seems  to  us  that  the  copulative 
“ and”  connected  the  words  that  followed  it  with  the  words  which 
preceded  it,  and  that  the  words  “ and  also  ” thus  used  denote  the 
intention  of  the  testator  that  the  devise  of  the  house  and  lot  and 
“other  lands”  should  be  considered  as  governed  by  “lawful  heirs 
of  her  body;”  thus  creating  a fee  conditional  in  said  house  and 
lot  and  “other  lands.”  The  testator  used  similar  language  in  the 
item  of  his  will  when  he  gave  a house  and  lot  on  Rutledge  and 
Montague  streets,  in  the  city  of  Charleston,  to  his  dnughter  Mrs. 
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Caroline  Geddes  and  “ the  lawful  heirs  of  her  hotly,”  “ and  also  an 
equal  share  of  ray  other  lands,  negroes,  etc.”  But  it  is  contended 
by  the  appellant  that  under  the  bill  in  equity  which  was  filed  by 
Mrs.  Geddes  and  her  husband  against  Mrs.  Elizabeth  Clark  Sea- 
brook  Milne  and  Miss  Faber  as  defendants,  in  March,  1839,  the 
words,  “ and  also  an  equal  share  of  my  other  lands,  negroes,  etc.,” 
were  treated  by  all  parties  as  meaning  that  Mrs.  Geddes  and  Mrs. 
Milne  took  “ the  other  lands  and  negroes,  etc.,”  in  fee  simple  pure 
and  simple.  It  is  true,  a partition  in  kind  was  made  under  such 
suit  in  equity  of  the  “other  lands  and  negroes,”  between  the  said 
Elizabeth  and  Caroline  in  equal  shares,  yet  that  is  not  a fact  that 
militates  against  our  views.  Estates  in  fee  conditional  were  the 
subject  matter  of  partition  uuder  our  laws  (Barksdale  v.  Gam- 
age,  3 Rich.  Eq.  271.)  In  the  case  cited  a partition  between  two 
persons  in  whom  lands  were  vested  in  fee  conditional  was  recog- 
nized. Apart,  however,  from  an  authority  recognizing  the  power 
of  partition  of  lands  by  two  or  more  persons  in  fee  conditional, 
the  right  of  partition  must  exist  The  fee  conditional  was  well 
described  by  Chancellor  Dargan  in  Barksdale  v.  Qamage  (supra): 
For  a fee  conditional  is  defined  to  be  “ a fee  restricted  to  some 
particular  heirs,  exclusive  of  others.  ‘ Donatio  stricta  et  coarctata  ; 
sicut  cerlis  pctridibus,  quibusdam  a successione  exclusis.'  As  to  the 
heirs  of  a man’s  body  by  which  only  his  lineal  descendants  were 
admitted,  or  to  the  heirs  of  his  body  in  exclusion  both  of  collate- 
rals and  lineal  females  also.”  (2  Bl.  Comm.  110.)  Chief  Justice 
McIver.  in  his  well-considered  opinion  in  Selman  v.  Robertson  (46 
S.  C.  262 ; 24  S.  E.  187),  where  he  was  considering  the  power  of  a 
valid  limitation  over  by  way  of  executory  devise  after  an  estate  in 
fee  conditional,  makes  this  quotation  from  the  opinion  delivered 
by  Chancellor  Wardlaw  in  Buist  v.  Dawes  (4  Rich.  Eq.  423): 
“It  has  never  been  doubted,  since  the  introduction  of  executory 
devises,  that  a fee  could  be  limited  by  executory  devise  upon  a 
fee  simple  absolute,  where  there  was  no  objection  on  the  score  of 
remoteness;  and  it  is  difficult  to  find  any  reason  why  the  same 
doctrine  should  not  be  applied  to  a fee  simple  conditional.  We 
have  seen  that  both  these  classes  of  fees  exhaust  the  estate,  so  that 
no  remnant  exists  for  the  subject  of  a remainder,  and  both  equally 
need  the  benignant  aid  of  courts  in  the  interpretation  of  wills 
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in  giving  effect  to  executory  devises.  If  a fee  simple  conditional 
be  a less  estate  than  a fee  simple  absolute,  and  yet  not  so  reduced 
as  to  be  a particular  estate  of  freehold  which  admits  a remainder, 
there  seems  stronger  reason  why  courts  should  recognize  the  jus 
disponendi  of  testators  in  creating  limitations  over  upon  this  estate. 
Littleton  says,  1 A man  cannot  have  a more  large  or  greater  estate 
ol  inheritance  than  a fee  simple; 'and  Lord  Coke,  commenting 
thereon,  says:  ‘This  doth  extend  as  well  to  fee  simple  condi- 

tional and  qualified  as  to  fee  simple  pure  and  absolute.  For  our 
author  speaks  of  the  ampleness  or  greatness  of  the  estate,  and  not 
of  the  perdurableness  of  the  same;  and  he  that  hath  a fee  simple, 
conditional  or  qualified,  hath  as  ample  and  great  an  estate  as  he 
that  hath  a fee  simple  absolute;  so  as  the  diversity  appeareth  be- 
tween the  quantity  and  quality  of  the  estate’  (Co.  Litt.  18.)  The 
prominent  distinction  between  these  two  classes  of  fees  simple  is  in 
the  description  of  the  heirs  to  which  the  estates  respectively  de- 
scend,—one  to  the  heirs  general  and  the  other  to  particular  heirs 
of  the  body  generally,  or  restricted  as  to  sex  and  as  to  the  body 
that  shall  bear  them.  This,  of  course,  effects  the  duration  of  the 
estate  in  the  donee  and  the  reverter  to  the  donor,  but  both  are  es- 
tates in  fee  simple  of  the  same  quantity.  All  the  rules  applying 
to  estates  in  fee  are  equally  applicable  to  the  estate  of  a fee  condi- 
tional, as  to  its  creation  and  limitation,  with  the  exception  of  the 
order  of  its  descent  and  the  right  of  alienation  to  bar  the  donor. 
(2  Prest.  Est  720.)  A fee  conditional  during  its  continuance  is 
the  fee-simple  estate  {Adams  v.  Chaplin , 1 Hill  Eq.  278),  and  is 
as  fit  a subject  for  executory  devise  as  a fee  absolute."  Does  not 
the  devise  of  land  to  A and  B and  their  respective  lawful  heirs  of 
body  create  a tenancy  in  common  in  A and  B in  fee  conditional! 
and  cannot  such  tenancy  in  common  be  separated  by  a partition  of 
the  land  ? Certainly  it  can  be  done.  Under  this  view  of  the  effect 
of  the  particular  proceedings  in  the  suit  in  equity  began  in  1839  and 
consummated  in  1840  between  these  sisters,  Elizabeth  and  Caro- 
line, when  the  court  decreed  that  Elizabeth  should  take  what  then 
and  now  is  known  as  the  plantation  of  land  in  St.  Andrews  parish, 
and  that  Caroline  should  take  the  plantation  of  land  on  John’s  Is- 
land, each  took  an  equal  share  of  the  “ other  lauds  ” of  their  father, 
T.  B Seabrook,  to  them  and  the  lawful  heirs  of  their  respective 
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bodies.  It  must  be  observed  just  here  that  the  decree  in  equity 
pronounced  by  Chancellor  Dcnkin  in  July,  1889,  did  not  under- 
take to  do  any  more  than  merely  to  have  writs  of  partition  to  issue. 
Indeed,  it  was  mainly  directed  to  ascertain  what  force  could  be 
imputed  to  the  term  “etc.,”  added  to  the  end  of  the  “items”  of 
the  will  in  favor  of  Elizabeth  and  Caroline  so  far  as  the  term  in 
question  affected  the  testator’s  granddaughter,  Miss  Faber.  But  we 
will  proceed.  In  1860  it  seems  that  Elizabeth  Milne  allowed  her 
sister,  Caroline  Geddes,  to  occupy  ns  a tenant  at  will  the  house  and 
lot  on  King  street  which  had  been  purchased  by  Mrs.  Milne  with 
moneys  from  her  own  estate.  On  12th  July,  1866,  Mrs.  Elizabeth 
Milne,  by  her  deed,  conveyed  the  house  and  lot  on  King  street  to 
her  sister,  Mrs.  Geddes,  for  life,  and  after  her  death  to  Elizabeth 
S.  A.  Geddes,  her  daughter,  for  and  in  consideration  of  the  love 
and  affection  she  bore  to  her  sister  and  niece.  It  must  be  borne 
in  rnind  that  there  is  no  other  consideration  set  up  in  the  deed,  or 
in  any  manner  referred  to  than  that  just  named. 

The  appellant  claims  that  on  the  26th  June,  1866,  Mrs.  Milne, 
Mrs.  Geddes,  and  Miss  Geddes  executed  a deed  whereby  Mrs. 
Milne  was  to  convey  the  house  and  lot  to  Mrs.  Geddes  and  Miss 
Geddes,  and  they,  in  turn,  were  to  covenant  and  did  covenant 
with  her  that  the  house  and  lot  on  Bull  and  Rutledge  streets,  in 
the  city  of  Charleston,  and  also  the  plantation  in  St  Andrews 
parish,  should  be  hers  absolutely.  This  deed  is  a very  important 
element  in  the  contention  between  these  parties,  and  we  will  insert 
it  in  its  entirety  : “ State  of  South  Carolina.  Know  all  men  by 
these  presents,  that  this  indenture  is  made  on  the  twenty-sixth 
day  of  the  month  of  June,  in  the  year  eighteen  hundred  and  sixty- 
six,  between  Mrs.  Caroline  Geddes  and  Miss  Elizabeth  Sarah 
Ann  Geddes,  her  daughter,  both  living  in  Charleston,  South  Caro- 
lina, of  the  first  part,  and  M rs.  Elizabeth  Clark  Seabrook  Milne, 
living  also  in  Charleston,  South  Carolina,  of  the  second  part,  to 
witness  that  the  above  parties  have  stipulated  and  agreed  on  the 
following  compromise  and  covenant:  We,  the  undersigned,  Caro- 
line Geddes  and  Elizabeth  Sarah  Ann  Geddes,  of  the  first  part, 
acting  and  stipulating  in  our  names  personally,  and  as  the  lawful 
heirs  of  late  Thomas  Bannister  Seabrook,  our  father  and  grand- 
father, do  declare  that  we  have  released,  revised,  bargained,  and 
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forever  discharged,  and  now  by  these  presents  do  for  ourselves, 
individually  and  separately,  and  for  our  heirs,  executors,  and  ad- 
ministrators, revise,  release,  bargain,  and  forever  discharge  Mrs. 
Elizabeth  Clark  Seabrook  Milne,  our  sister  and  aunt,  of  the  sec- 
ond part,  her  heirs,  executors,  and  administrators,  of  and  from  all 
manner  of  action  and  actions,  suits,  covenants,  controversies, 
claims,  and  demands,  whatever  in  law  or  in  equity,  which  we 
might  ever  had,  now  have,  or  may  have  in  the  future,  or  which 
our  heirs,  executors,  or  administrators  can,  shall,  or  may  have  for 
or  by  reason  of  any  matter,  cause,  or  whatever  to  the  day  of  the 
date  of  these  presents  upon  the  brick  house  and  lot  situated  south- 
west corner  of  Rutledge  and  Bull  streets,  in  Charleston,  South 
Carolina,  with  all  the  buildings  thereto  appertaining ; also  upon 
the  plantation  or  tract  of  land  situated  in  St  Andrews  parish, 
Charleston  county,  South  Carolina,  containing  about  800  acres, 
which  house  and  plantation  were  bequeathed  to  the  said  Elizabeth 
C.  S.  Milne  by  the  will  of  her  father,  Thomas  Bannister  Seabrook, 
dated  on  the  5th  of  September,  1829,  probated  on  the  2d  of  May, 
1839,  which  house  and  plantation  we  do  declare  individually  by 
these  presents  to  transfer,  grant,  alien,  convey,  and  surrender  for- 
ever to  Mrs.  Milne,  with  all  the  rights  and  titles,  claims  that  we 
might  ever  had,  or  could  have  now  or  in  the  future  upon  them  in 
consequence  and  by  virtue  of  said  will.  So  that  Mrs.  Milne  shall 
have  from  the  present  day,  full  right  to  dispose  of  and  alien  them 
in  any  way  she  will  please  by  sale  or  sales,  or  by  will  in  favor  of 
any  one  she  will  choose,  without  any  fear  of  being  herself,  or  the 
person  or  persons  that  she  may  recognize  and  appoint  as  her  heir  or 
heirs,  disturbed  and  interfered  in  any  way  in  reason  or  for  cause 
of  the  will  of  her  father,  T.  B.  Seabrook,  as  aforesaid.  We,  Caroline 
Geddes  and  Elizabeth  S.  A.  Geddes,  further  acknowledge  that  we 
have  received,  each  of  us,  from  Mrs.  Milne,  the  sum  of  twenty-five 
dollars  in  cash,  in  the  presence  of  the  undersigned  witnesses,  for 
and  in  consideration  of  the  above  release  and  discharge,  besides  the 
gift  of  the  house  No.  653  King  street,  Charleston,  as  stipulated  be- 
low. The  above  transaction  having  for  cause  and  object  to  com- 
promise and  to  give  up  all  claim  and  interest  on  our  part  on  the 
Milne  real  estate.  Now  I,  Elizabeth  Clark  Seabrook  Milne,  of 
the  second  part,  do  declare  that  in  consideration  of  the  release  and 
Vol.  Ill — 61 
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discharge  consented,  agreed  as  above  by  Mrs.  Geddes  and  Miss 
Gedde8  as  above,  of  all  rights  and  claims  they  could  or  might 
have  had  on  my  house  and  plantation,  and  outside  of  the  twenty- 
five  dollars  that  I have  just  paid  to  each  of  them,  and  as  compro- 
mise in  reference  to  their  pretended  claims  on  the  said  house  and 
plantation,  I have  given,  granted,  claimed,  released,  and  confirmed 
by  these  presents,  do  give,  grant,  alien,  release,  and  confirm  to 
Caroline  and  Sarah  Ann  Geddes,  to  their  heirs  and  executors,  the 

house  and  lot  No. , situated  653  King  street,  Charleston, 

with  all  buildings  and  appurtenances  which  I bought  from  the  es- 
tate of  T.  L.  Bulow  on  the  14th  of  June,  1860,  and  for  which  I 
paid  the  sum  of  seven  thousand  dollars,  intending  then  to  secure 
it  as  a home  for  Elizabeth  Clark  Seabrook  Milne  and  Martha 
Bannister  Milne,  both  my  adopted  daughters,  and  which  said 
house  Mrs.  Geddes  and  family  have  occupied  free  of  rent  ever 
since  by  consent  on  my  part.  I further  declare  that  the  present 
gift  of  the  house  No.  653  King  street,  Charleston,  to  Mrs.  Geddes 
and  Miss  Geddes,  my  sister  and  niece,  is  made  by  me  not  only  as 
a consideration  of  the  release  of  all  rights  they  might  have  had  on 
my  house  and  plantation  as  above  stated,  but  also  as  a full  com- 
pensation allowed  and  granted  by  me  to  them  and  by  anticipation 
for  the  share  which  they  themselves,  their  heirs,  executors,  and 
administrators  might  eventually  have  had  or  obtained  after  my 
death  upon  the  said  house  and  plantation  by  virtue  of  my  father’s 
will  as  mentioned  above:  It  is  now  agreed  between  Mrs.  and  Miss 

Geddes  and  Mrs.  Milne  that,  in  order  to  avoid  any  unpleasantness 
and  difficulties  in  Mrs.  Geddes  ’ family,  the  above  compromise  and 
release  shall  be  kept,  but  that,  in  order  to  enable  Mrs.  Geddes  and 
Miss  Geddes  to  secure  the  full  possession  and  exclusive  owner- 
ship of  the  hoiise  given  them  by  Mrs.  Milne,  a deed  of  transfer  and 
conveyance  shall  be  made  in  proper  a shape  and  form  by  Mr. 
William  D.  Porter,  the  legal  adviser  of  the  parties,  in  the  course  of 
a month  from  these  presents,  but  until  the  regular  deed  of  transfer 
of  the  said  house  is  signed  by  Mrs.  Milne  the  present  compromise 
shall  remain  in  the  keeping  of  Mr.  J.  Herman  Simons,  one  of  the 
witnesses  to  the  presents,  who  shall  not  deliver  it  to  Mrs.  Milne 
until  Mrs.  and  Miss  Geddes  are  satisfied  that  their  title  to  the 
house  is  good.  Made  and  given  under  our  hands  and  seals  as 
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above  stated  on  the  twenty -sixth  day  of  the  month  of  June,  in  the 
year  eighteen  hundred  and  sixty-six,  in  the  presence  of  Mrs.  Julia 
Du  Pre,  Mess.  L.  Du  Bose,  and  J.  Ilume  Simons.  Caroline  Geddea 
[L.  S.]  Elizabeth  S.  A.  Geddes,  [L  S.]  Elizabeth  C.  S.  Milne,  [L. 
S.]  Witnesses:  Julia  Du  Pre,  L.  Du  Bose.  J.  Hume  Simona” 
On  the  26th  June,  1866,  the  following  persons  answered  the  descrip- 
tion of  heirs  of  T.  B.  Seabrook:  Mra  Milne,  Mra  Geddes,  Mra 
Wilkins  (who  had  been  Miss  Elizabeth  Faber),  so  that,  if  Mra 
Milne  had  died  on  that  date  his  heirs  would  been  Mrs.  Geddes  and 
Mra  Wilkins.  Mra  Geddes  at  that  time  had  two  children,  Mrs. 
Du  Pont  (plaintiff’s  mother)  and  Elizabeth  S.  A.  Geddea  Mra 
Wilkins,  nee  Faber,  was  childleaa  But  Mra  Du  Pont  died  in 

, 1874.  Elizabeth  S.  A.  Geddes  died  on  13th  July,  1866. 

The  plaintiff  was  the  only  child  of  Mrs.  Du  Pont.  Mra  Geddes 
died  in  April,  1874,  leaving  a wilL  Mra  Milne  died  testate  in 
1882,  without  child  or  children.  It  is  apparent  that  when  this 
alleged  covenant  was  made  in  June,  1866,  Miss  Geddes  was  not 
an  heir  of  T.  B.  Seabrook,  and  was  only  twenty  years  of  age,  and 
died  on  the  13th  July,  1866,  having  been  in  a decline  with  con- 
sumption for  montha  In  November,  1882,  when  Mra  Milne 
died,  the  plaintiff  Gilbert  Geddes  Du  Pont  was  the  only  heir  of  T. 
B.  Seabrook  then  living.  In  February,  1883,  he  began  his  actions 
to  recover  his  house  and  lot  in  Charleston  and  his  plantation  in 
St  Andrews  parish,  known  as  “ Rose  Cottage.”  The  defendant, 
then  Miss  Milne  (now  Du  Bose),  denied  his  title.  She  filed  a bill 
in  equity  setting  up  the  foregoing"  covenant"  alleged  to  have 
been  executed  by  Mra  Geddes,  his  grandmother,  Miss  Geddes,  his 
aunt,  and  Mra  Milne.  We  neglected  to  state  that  on  July  12, 
1866,  Miss  Milne  executed  a deed  to  the  house  and  lot  on  King 
street  to  Mra  Geddes  for  life,  and  remainder  over  to  Miss  Geddes, 
who  died  on  the  next  day  thereafter.  After  the  death  of  the  life 
tenant  in  April,  1874,  on  the  application  of  Wilford  Du  Pont,  the 
husband  of  Mra  Du  Pont,  the  house  and  lot  on  King  street  was 
sold  for  partition.  Directly  the  plaintiff  here  received  none  of  the 
proceeds  of  the  sale,  though  his  father,  Wilford,  had  the  court  to 
order  his  share  paid  over  to  him. 

We  have  seen  from  Mra  Du  Bose’s  answer,  and  also  her  com- 
plaint in  equity,  how,  by  her  pleadings,  she  embarrassed  the  young 
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man  Du  Pont  in  his  efforts  to  recover  the  property.  He  now 
claims  that  he  was  imposed  on  by  the  covenant  set  up  by  Mrs. 
Du  Pont,  and  thereby  induced  to  surrender  to  her  without  con- 
sideration the  plantation  in  St  Andrews  parish.  We  have  already 
held  that  the  true  construction  of  T.  B.  Seabrook’s  will  makes  the 
devise  to  Mrs.  Milne  a fee  conditional  Mrs.  Du  Bose  had  no  right 
to  resist  the  plaintiff's  demand  for  his  property,  unless  the  com- 
promise made  in  1883  was  valid,  and  this  compromise  was  not 
valid  if  the  deed  known  as  the  covenant  was  a forgery,  and  pre- 
sented by  Mrs.  Du  Bose  as  a genuine  deed,  when  she  knew  it  was 
forged.  We  must  now  pass  upon  this  deed.  That  these  investiga- 
tions have  been  anxiously  made  by  us,  and  for  a length  of  time, 
we  admit,  but  we  have  reached  a conclusion.  It  is  strange  that 
no  one  admits  or  proves  directly  who  wrote  the  deed  known  as  a 
covenant-  It  is  in  proof  that  neither  Gov.  Porter  nor  Gen.  Con- 
ner, composing  Porter  & Conner,  wrote  it,  and  it  is  also  in  proof 
that  no  clerk  or  other  employe  of  theirs  wrote  it  But  such 
lengthy  and  seemingly  important  deeds  must  have  some  author. 
Mrs.  Du  Bose  claims  that  she  found  it  among  the  papers  belonging 
to  her  testatrix,  Mrs.  Milne,  in  the  year  1883,  after  Du  Pont  had 
begun  his  actions  to  recover  his  property,  as  he  conceived,  as  the 
sole  heir  of  T.  B.  Seabrook.  Efforts  have  been  made  to  learn  who 
wrote  this  “covenant"  Mrs.  Du  Bose  says  she  does  not  know 
who  wrote  it,  except  at  one  place  in  her  testimony  she  thinks  Mr. 
Porter  wrote  it  All  the  parties  to  it  are  dead.  No  one  of  them, 
while  living,  ever  referred  to  its  existence.  There  are  three  wit- 
nesses to  this  deed  known  as  a covenant  All  have  been  dead 
for  many  years  save  one, — L.  Du  Bose.  Testimony  has  been 
offered  on  each  side  as  to  the  signatures  of  the  makers  and  the 
witnesses  also,  and  such  testimony  is  conflicting,  but  seems  to  favor 
the  plaintiff’s  view  as  to  the  forgeries.  Some  two  witnesses  appear, 
who  claim  L.  Du  Bose  admitted  that  he  made  the  deed  ; that  he 
wrote  it,  and  signed  the  names  to  it,  placing  his  name  between 
that  of  the  two  other  witnesses.  D.  N.  Carvalho,  as  an  expert  of 
large  experience  in  the  matter  of  investigating  handwriting,  was 
examined  as  a witness.  By  his  testimony  it  is  alleged  that  the 
revenue  stamp  used  on  the  deed  known  as  a covenant  had  been 
used  before  the  26th  June,  1866,  and  really  had  the  date — Feb- 
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ruary,  1866 — written  on  it  before  the  date  of  26th  June,  1866,  was 
there  written ; that  when  he  examined  a piece  of  the  seal  opposite 
Miss  Elizabeth  Geddes'  name  he  discovered  the  presence  of  rosin, 
which  was  only  first  discovered  in  Munich  in  the  year  1874,  and 
was  brought  to  this  country  a few  years  later;  that  the  writing  in 
the  body  of  the  deed  is  not  written  in  the  scrivener's  natural  hand, 
and  is  evidently  a copy  from  some  other  paper ; that  the  language 
employed  in  the  body  of  the  deed  shows  a want  of  knowledge  of 
terms  there  employed ; that  the  signatures  to  the  deed,  both  as  to 
its  makers  and  its  witnesses,  arc  all  forged,  except  that  of  L.  Du 
Bose,  and  that  the  said  L.  Du  Bose  wrote  the  body  of  the  deed, 
and  the  names  of  its  three  makers  and  two  of  the  witnesses  as  well 
as  his  own  name.  In  Bennett  v.  Mathewes  (5  & C.  478),  it  was 
held  that  the  testimony  of  an  expert  was  competent  testimony  in 
this  state,  as  had  before  that  time  been  held  in  Boman  v.  Plunkett 
(2  McCord  518),  especially  in  aid  of  doubtful  proof.  Under  all 
this  testimony,  the  circuit  judge  held  that  the  deed  was  forged, 
and  that  the  forgery  was  perpetrated  by  L.  Du  Bose.  Our  exam- 
ination of  the  testimony  leads  us  to  the  same  painful  conclusion  ; 
the  body  of  the  deed,  the  signatures  of  all  three  makers,  and  of  two 
of  the  witnesses  are  forgeries.  And  the  circuit  judge  furthermore 
held  that  Mrs.  Du  Bose  knew  the  deed  was  a forgery  when  she 
carried  it  to  her  attorneys  in  the  year  1883.  Mrs.  Du  Bose,  in  her 
testimony,  states  : “ I was  in  the  room  when  the  paper  was  exe- 

cuted, and  there  were  present  Mrs.  Geddes,  Sarah  Ann  Geddesi 
Mr.  Hume  Simons,  Mr.  Du  Bose,  Mrs.  Du  Pre,  and  Mra  Milne. 
I saw  them  sign.  Question.  You  knew  what  that  deed  was  when 
it  was  made?  Answer.  Yes,  I knew  what  it  was.  I had  an  idea 
what  it  was  because  Mr.  Porter  told  me  what  it  was.  Question. 
Which  Porter?  Answer.  Lawyer  Porter.  Question.  Did  you 
hear  what  it  was  from  Lawyer  Porter  before  or  after  it  was  signed  ? 
Answer.  Before  it  was  signed.  Question.  How  did  Mr.  Porter 
come  to  make  this  deed  ? Answer.  Because  I asked  him.  Ques- 
tion. Who  was  the  main  party  in  the  conference  with  Gen.  Rut- 
ledge? Answer.  Myself  in  some  cases,  and  the  colonel  also. 
Question.  The  colonel  took  a lively  interest  in  it?  Answer.  Yes, 
of  course.”  Now,  in  the  light  of  this  testimony,  how  can  any  one 
doubt  that,  if  the  deed  was  a forgery,  Mra  Du  Bose  knew  it,  and 
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also  that  she  and  Du  Bose  were  confederates  ? This  deed  known 
as  the  covenant  being  a forgery,  and  being  known  as  such  to  Mrs. 
Du  Bose,  and  she  presenting  it  to  her  lawyer,  Gen.  Rutledge,  as  a 
genuine  paper,  and  the  plaintiff  here  being  induced  to  act  upon  it 
as  a genuine  paper,  why  should  he  be  prevented  from  having  his 
deed  of  conveyance  canceled  ? It  is  quite  true  that  family  settle- 
ments are  upheld,  but  only  when  good  faith  is  observed ; never 
when  such  family  settlements  are  induced  by  a forged  paper  being 
presented  by  a party  to  it  as  genuine  when  such  party  knew  it 
was  forged. 

We  have  thus  passed  upon  the  questions  underlying  this  appeal, 
not  in  their  language  or  in  their  order,  but  as  the  matter  occurs. 
We  fail  to  find  reversible  error  in  the  decree  of  the  circuit  judge. 
It  is  therefore  the  judgment  of  this  court  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 


Smith  vs.  Smith  et  al. 

[Supreme  Court  of  Illinois,  June  18,  1898;  174  111.  52;  50  N.  E.  Rep.  1088.] 

Partition  of  decedent’s  estate — Equitable  conversion — 
Local  law — Widow's  allowance — Res  adjudicata. 

1.  A judgment  against  an  administrator  in  one  state  ia  not  competent  testi- 

mony to  show  a right  of  action  against  either  a domiciliary  or  ancillary 
administrator  in  another  state,  or  to  affect  the  assets  in  such  other  state. 

2.  Administration  granted  in  the  state  of  a decedent’s  domicile  at  the  time  of 

his  death  is  the  principal  administration,  and  that  granted  in  another  state 
is  but  ancillary  to  the  other;  and  it  ia  the  duty  of  the  ancillary  adminis- 
trator to  collect  all  debts  due  the  estate  in  his  jurisdiction,  and  convert  all 
available  assets  into  money — pay  all  the  debts  established  in  the  state  of 
his  appointment— and  pay  over  the  balance  of  the  assets  remaining  in  his 
hands  to  the  principal  administrator,  to  the  end  that  they  may  be  disposed 
of  and  distributed  among  those  entitled  to  receive  them. 

8.  When  it  liecomes  necessary  In  the  due  course  of  administration  to  partition 
the  real  property  belonging  to  the  estate  between  the  testator’s  widow  and 
his  heirs,  the  proceeds  in  the  bands  of  the  administrator  arising  from  a sale 
decreed  in  the  partition  suit  must  be  regarded,  for  the  purpose  of  distribu- 
tion, as  real  estate  and  not  personal  property. 

4.  Nothing  is  better  settled  than  that  the  law  of  the  place  where  real  and  im- 
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movable  property  is  situated  exclusively  governs  In  respect  to  the  rights  of 
the  parties  and  the  modes  of  transfer  and  distribution. 

5.  Under  the  laws  of  Illinois,  the  administrator  has  no  interest  in  the  land 
formerly  owned  by  the  testator,  but  if  there  is  a deficiency  of  personal 
assets  which  threatens  to  imperil  the  payment  of  the  claims,  the  adminis- 
trator must  apply  for  a sale  of  the  realty  in  order  to  meet  the  deficit. 

S.  The  allowance  of  a claim  in  the  Probate  or  County  Court  is,  as  against  the 
heirs,  prima  facie  evidence  of  its  validity. 

7.  The  doctrine  of  equitable  conversion  is  applicable,  as  a general  thing,  when 

land  is  directed  by  a will  or  other  instrument  to  be  converted  into  money 
for  a particular  purpose,  such  as  the  payment  of  debts;  and,  where  land  is 
sold  by  order  of  the  court  for  any  purpose,  the  character  of  the  property  is 
changed  only  so  far  as  may  be  necessary  to  accomplish  the  particular  pur- 
pose. 

8.  When  the  partition  is  among  the  heirs  of  a deceased  ancestor,  the  purpose 

of  the  sale  is  the  distribution  of  the  proceeds  among  the  owners  of  the  un 
divided  interests  in  the  land.  Such  proceeds,  therefore,  remain  impressed 
with  the  character  of  real  estate  for  the  purpose  of  distribution. 

9.  The  statutes  of  Illinois  do  not  provide  for  a “ family  allowance  ” such  as  is 

permitted  by  the  statutes  of  California. 

10.  It  is  well  settled  that  a court  of  equity  will  not  ordinarily  assume  jurisdic- 
tion of  claims  against  an  estate,  until  the  claimant  shall  have  exhibited  his 
claim,  and  had  it  allowed  in  the  County  Court;  and  then  if  any  special 
reasons,  that  may  be  deemed  sufficient,  can  be  assigned  why  that  court 
cannot  afford  the  requisite  relief,  equity  will  assist  him,  but  not  otherwise. 

Appeal  from  the  Appellate  Court,  Third  district 

Partition  by  Edward  0.  Smith  and  others  against  Katharyne 
S.  Smith  and  others.  From  an  order  refusing  to  direct  a payment 
to  defendant  Katharyne  S.  Smith,  she  appealed  to  the  Court  of 
Appeals  (63  111.  App.  534).  From  an  affirmance  of  the  judgment, 
she  appeals.  Affirmed. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  refusing  to 
direct  payment  to  the  appellant  of  an  amount  allowed  her  for 
“family  allowance”  by  the  Superior  Court  of  Santa  Clara  county, 
Cal.,  which  order  was  entered,  upon  an  agreed  state  of  facts,  in 
a partition  proceeding  instituted  by  appellees,  as  heirs  of  one  Ed- 
ward 0.  Smith,  against  the  appellant,  widow  of  said  Edward  0. 
Smith,  and  others,  upon  the  application  of  appellant  to  have  her 
claim  for  such  allowance  paid  out  of  the  proceeds  of  the  sale  of 
a part  of  the  property,  reported  by  the  commissioners  as  incapable 
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of  division  in  said  proceeding  for  partition  and  assignment  of 
dower.  An  appeal  was  taken  to  the  Appellate  Court  from  the 
order  refusing  payment  of  appellant’s  claim.  The  Appellate  Court 
has  affirmed  the  order  af  the  Circuit  Court,  and  the  present  appeal 
is  prosecuted  from  such  judgment  of  affirmance.  (63  I1L  App. 
634.) 

Edward  0.  Smith  died  intestate  on  March  8,  1892,  in  Santa 
Clara  county,  Cal.,  where  he  was  then  residing.  lie  left,  him  sur- 
viving, his  widow,  Katharyne  S.  Smith,  and  ten  children,  to  wit 
one  daughter,  Katharyne  J.  Smith,  his  child  by  appellant,  and  the 
appellee  Edward  0.  Smith,  and  the  other  appellees,  his  children 
by  a former  wife.  The  appellant,  Katharyne  S.  Smith,  was  ap- 
pointed, on  April  1,  1892,  by  said  Superior  Court  of  Santa  Clara 
county,  Cal.,  administratrix  of  the  estate  of  said  Edward  0.  Smith, 
deceased,  in  California,  the  said  Superior  Court  having  probate  jurisi 
diction  under  the  laws  of  California.  On  May  16, 1892,  David  S. 
Shcllabarger  was  appointed  administrator  of  the  estate  of  Edward 
0.  Smith  in  Illinois  by  the  County  Court  of  Macon  county,  111. 
Said  Edward  0.  Smith,  at  the  time  of  his  death,  owned  land  in 
Illinois,  to  wit,  1,000  acres  of  farm  land,  and  a property  in  the  city 
of  Decatur  known  as  the  “ Old  Opera  House."  The  appellees,  heirs 
of  Edward  O.  Smith,  commenced  in  the  Circuit  Court  of  said  Ma- 
con county,  111.,  the  proceeding  above  referred  to  for  the  partition 
of  the  said  real  estate,  and  for  the  assignment  of  the  appellant’s 
dower  therein.  Such  proceedings  were  had  in  said  partition  and 
dower  suit,  that  267.62  acres  were  set  off  to  the  appellant  as  her 
dower,  and  most  of  the  lands  were  divided  among  the  heirs,  but, 
the  commissioners  having  reported  that  the  opera-house  property 
in  Decatur  could  not  be  divided,  the  same  was  sold  by  the  master 
in  chancery,  who,  after  paying  appellant  the  amount  allowed  her 
for  her  dower  interest  therein,  as  hereafter  stated,  had  in  his 
hands  $13,072.73.  The  appellant,  as  widow  of  the  deceased  in- 
testate, consented  to  the  sale  of  said  opera-house  property,  and  re- 
ceived out  of  the  proceeds  of  such  sale,  as  the  value  of  her 
dower,  the  sum  of  $5,481.36.  The  appellant  also  received  one- 
third  of  the  rents  of  the  real  estate  from  the  time  of  the  death  of 
said  Smith  to  the  time  of  the  assignment  of  her  dower.  A re- 
ceiver, named  George  W.  Bright,  was  appointed  in  the  proceed- 
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ing,  and  has  in  his  hands  $320.18  arising  from  the  collection  of 
rents.  Sheliabarger,  the  administrator,  has  in  his  hands  $340.43. 
The  total  amount  in  the  hands  of  the  master,  the  receiver,  and 
the  Illinois  administrator  is  $13,733.29.  The  costs  of  the  admin- 
istration and  receivership  in  Illinois,  and  the  debts  due  to  the 
creditors  in  Illinois  have  been  fully  paid.  All  the  moneys  on  hand 
have  proceeded  from  the  sale  and  rental  of  the  real  estate  owned 
by  the  said  Edward  O.  Smith  in  Macon  county,  111.  Claims  were 
presented  and  allowed  against  the  estate  of  Smith  in  the  state  of 
California  The  assets  in  California  were  not  sufficient  to  pay  the 
California  creditors.  Upon  the  agreed  statement  of  facts,  herein 
after  set  forth,  the  Circuit  Court  of  Macon  county  was  asked  to 
apply  the  moneys  in  the  hands  of  the  master  and  receiver,  so  far 
as  should  be  necessary,  to  the  payment  of  the  claims  against  the 
estate  of  the  intestate,  as  allowed  by  the  court  in  California  A 
number  of  these  claims  have  been  paid  by  the  master  with  the  con- 
sent of  the  heirs,  but  the  claim  of  the  appellant  for  her  “ family 
allowance,”  as  heretofore  and  hereinafter  mentioned,  was  objected 
to  by  the  heirs. 

The  agreed  statement  of  facts  set  forth  the  death  of  Edward  0. 
Smith,  the  appointment  of  his  widow  as  administratrix  in  Califor- 
nia, the  appointment  of  Sheliabarger  as  administrator  in  Illinois; 
and  further  sets  forth  that  under  the  laws  of  California  there  was 
set  off  to  the  appellant  herein,  as  such  widow,  as  and  for  her  home- 
stead, in  fee  simple,  certain  land  in  California,  valued  at  $8,468.35; 
that  under  and  by  virtuo  of  the  laws  of  California  there  was  al- 
lowed to  the  said  Katharyne  S.  Smith  by  the  said  Superior  Court 
of  Santa  Clara  county  certaiu  household  and  kitchen  furniture  in 
said  homestead,  valued  at  $2,992  ; “ that  under  and  by  virtue  of 
the  laws  of  California,  said  Superior  Court  of  Santa  Clara  county 
allowed  the  said  Katharyne  S.  Smith,  out  of  the  estate  of  said 
deceased,  as  and  for  her  ‘family  allowance,’  the  following  sum,  to 
wit,  from  the  date  of  the  death  of  said  Edward  0.  Smith,  on  the 
8th  day  of  March,  1892,  to  the  8th  day  of  August,  1892,  five 
months,  at  $250  per  month,  $1,250,  and  from  the  8th  day  of  Au- 
gust, 1892,  until  the  further  order  of  said  court,  at  the  rate  of  $200 
per  month ; that  the  same  be  paid  to  her  out  of  the  estate  of  said 
Edward  0.  Smith,  deceased,  in  preference  to  all  other  claims 
Vol.  111-62 
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against  said  estate,  except  funeral  expenses  and  the  expenses  of 
administration " ; that  said  court,  on  September  8,  1893,  ordered 
that  said  allowance  cease,  and  that  the  amount  thereof  under  the 
orders  of  said  court  is  $3,850.  The  agreed  state  of  facts  further 
sets  forth  that  a large  number  of  claims  were  allowed  by  the  Su- 
perior Court  of  Santa  Clara  county,  Cal,  against  the  estate  in  that 
state.  A list  of  said  claims  i3  attached  to  the  agreed  state  of  facta 
Copies  of  the  orders  of  said  Superior  Court  making  the  above  al- 
lowance to  the  widow,  and  setting  off  the  homestead  to  her,  are 
also  attached  to  said  agreed  state  of  facts;  and  it  is  therein  agreed 
that  said  copies  shall  be  taken  as  evidence  that  said  order  making 
said  allowance  was  entered,  and  that  the  persons  heretofore  men- 
tioned are  the  children  and  heirs  of  the  deceased.  The  agreed 
state  of  facts  also  admits  the  facts  hereinbefore  stated,  not  specifi- 
cally mentioned  as  being  contained  therein.  It  is  also  agreed 
therein  that  the  administratrix,  Katharyne  S.  Smith,  has  no  funds 
in  her  hands  to  pay  the  said  allowance  of  $3,850  made  to  her  by 
the  California  court,  or  to  pay  the  expenses  of  the  administration 
of  said  estate  in  California.  It  is  therein  agreed  that  the  parties 
plaintiff  or  defendant  may  appeal,  or  prosecute  a writ  of  error, 
from  the  order  of  court  made  upon  such  agreed  state  of  facts. 

Orea,  Ewing  & Walker  and  W.  C.  Johns,  for  appellant 

Bunn  < h Park  and  W.  C.  OutUn,  for  appellees. 

Magri'DER,  J.  (after  stating  the  facts) — The  Superior  Court  of 
Santa  Clara  county,  CaL,  allowed  appellant  under  the  law  of 
that  state,  $3,850  “ as  and  for  a family  allowance  out  of  the 
estate  of  her  deceased  husband,  Edward  0.  Smith."  The  ap- 
pellant seeks  to  have  her  said  claim  of  $3,850  paid  out  of  the 
proceeds  of  a sale  of  land  in  Illinois,  made  in  a partition  pro- 
ceeding between  the  heirs  and  widow  of  the  deceased.  It  is 
conceded  that  the  claim  whose  payment  the  appellant  here 
seeks  to  enforce  has  not  been  allowed  in  the  County  Court  of 
Macon  county,  or  in  any  other  court  in  Illinois.  The  only 
question  in  this  case  is  whether  or  not  the  Circuit  Court  erred  in 
refusing  to  allow  the  appellant’s  claim  of  $3,850  for  a “ family 
allowance  ” to  be  paid  out  of  the  funds  realized  from  the  sale  and 
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rental  of  the  Illinois  land.  This  question  would  appear  to  have 
been  settled  by  two  recent  decisions  of  this  court  One  of  said 
decisions  is  the  case  of  McGarvey  v.  Darnall  (134  111.  367 ; 25  N. 
R 1005).  In  the  latter  case  we  held  that  a judgment  against  an 
administrator  in  one  state  is  not  competent  testimony  to  show  a 
right  of  action  against  either  a domiciliary  or  ancillary  administra- 
tor in  another  state,  or  to  affect  the  assets  in  such  other  state. 
The  second  decision  is  the  case  of  Smith  v.  Goodrich  (167  111.  46; 
47  N.  R 316),  which  holds  the  same  doctrine  as  that  announced 
in  McGarvey  v.  Darnall  (supra).  It  is  not  necessary  here  to  re- 
peat the  reasoning  by  which  the  conclusions  announced  in  the 
cases  thus  referred  to  are  supported. 

It  is,  however,  claimed  by  the  appellant  that  the  administration 
in  California  is  the  principal  administration,  and  the  administra- 
tion in  Illinois  is  merely  ancillary  ; that  personal  property  is  gov- 
erned in  its  distribution  by  the  law  of  the  domicile ; and  that 
after  domestic  creditors  are  paid,  the  property  should  be  remitted 
to  the  place  of  the  principal  administration.  Here,  the  domicile 
of  the  deceased,  Edward  0.  Smith,  was  in  Santa  Clara  county, 
Cal.  His  widow  was  appointed  administratrix  in  the  state  of  his 
domicile,  and  is  the  principal  administratrix.  It  is  therefore 
claimed  that  so  much  of  the  moneys  or  funds  now  in  the  hands 
of  the  master  and  receiver  in  the  partition  suit  should  be  paid 
over  to  the  appellant,  representing  the  principal  administration,  as 
may  be  necessary  to  pay  the  claims  allowed  against  the  estate  in 
California,  including  the  appellant’s  claim  fora  “ family  allowance” 
In  Young  v.  Wittenmyre  (123  I1L  303 : 14  N.  E.  869),  we  held 
that  the  administration  granted  in  the  state  of  a decedent’s  domi- 
cile at  the  time  of  his  death  is  the  principal  administration,  and 
that  granted  in  another  state  is  but  ancillary  to  the  other ; and 
that  when  the  principal  administration  of  an  estate  is  had  in  this 
state,  and  the  ancillary  administration  in  another  state,  it  is  the 
duty  of  the  administrator  in  such  other  state  to  collect  all  debts 
due  the  estate  there,  and  convert  all  assets  within  that  jurisdiction 
into  money,  pay  all  debts  established  against  the  estate  there,  and 
after  all  such  debts  are  satisfied,  to  pay  the  balance  to  the  principal 
administrator  in  this  state,  so  that  it  may  be  disposed  of  and  dis- 
tributed under  the  authority  of  the  County  Court  of  this  state. 
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But  the  doctrine  thus  announced  has  reference  to  personalty  or 
money,  and  to  the  proceeds  of  the  sale  of  personalty.  In  order  to 
make  this  doctrine  applicable  to  the  facts  of  the  present  case,  it  is 
insisted  by  the  appellant  that  when  the  sale  of  land  was  made  in 
the  partition  proceeding,  the  proceeds  of  such  sale  in  the  hands  of 
the  master  were  thereby  converted  into  and  became  personalty, 
and  ceased  to  be  real  estate.  Upon  the  theory  that  these  funds 
are  personalty,  it  is  claimed  that  they  should  be  paid  over  to  the 
administratrix  appointed  in  California,  to  be  applied  upon  the 
claims  allowed  there.  We  cannot  agree  with  the  contention  that 
the  proceeds  of  the  sale  of  the  land  made  in  the  partition  proceed- 
ing were  by  such  sale  converted  into  personalty,  so  that  they  can 
be  ordered  to  be  distributed  among  foreign  creditors  of  the  estate, 
whose  claims  have  not  been  allowed  in  Illinois  The  real  estate 
sold  is  located  in  Illinois  Nothing  is  better  settled  than  that  the 
law  of  the  place  where  real  and  immovable  property  is  situated 
exclusively  governs  in  respect  to  the  rights  of  the  parties,  and  the 
modes  of  transfer  aud  distribution.  When  the  property  is  real 
estate,  the  lex  rei  sitce  controls  (Story  Confl.  Laws  424 ; Wun- 
derle  v.  Wunderle,  144  111.  40  : 33  N.  E.  195;  McCartney  v. 
Osbum,  118  N.  Y.  403 ; 9 N.  E.  210 ; 2 Freem.  Judgm.  §§  564, 
572.)  Under  the  laws  of  Illinois  the  administrator  has  no  interest 
in  the  land.  (Abe  v.  Monlray,  170  111.  169;  48  N.  E.  709.)  The 
claims  against  the  estate  must  be  proven  up  in  the  County  or  Pro- 
bate Court,  and,  if  there  is  a deficiency  of  personal  assets,  then  the 
administrator  may  apply  for  a sale  of  the  realty  to  pay  such  claims. 
The  allowance  of  a claim  in  the  Probate  or  County  Court  is,  as 
against  the  heirs,  prima  facie  evidence  of  its  validity. 

Counsel  refer  to  some  cases  in  other  states  than  Illinois  where, 
upon  a sale  by  an  administrator  to  pay  debts  allowed  in  the  state 
where  ancillary  administration  is  taken  out,  a surplus  remaining 
from  the  proceeds  of  such  sale  after  the  payment  of  all  of  such 
debts  will  be  remitted  to  the  administrator  in  the  state  of  the 
principal  administration  to  be  applied  upon  unpaid  claims  there. 
Such  a case  is  that  of  In  re  Oable's  Estate  (79  Iowa  178 ; 44  N. 
W.  352).  Whether  or  not  the  surplus  arising  under  such  a state 
of  facts  would  so  far  be  regarded  as  personalty  as  that  the  ancillary 
administration  should  be  authorized  to  pay  it  to  the  principal 
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administrator  is  a question  which  we  are  not  called  upon  to  decide 
in  this  case.  Here  the  fund  on  hand  is  not  the  proceeds  of  a sale 
made  by  the  administrator  to  pay  debts,  but  it  is  the  proceeds  of 
a sale  made  by  the  master  in  chancery  of  the  court  for  the  purpose 
of  distribution  among  the  heirs,  and  not  among  the  creditors.  It 
follows  that  the  proceeds  of  sale  now  under  consideration  are  af- 
fected with  the  character  of  real  estate. 

The  doctrine  of  equitable  conversion  is  applicable,  as  a general 
thing,  when  land  is  directed  by  a will  or  other  instrument  to  be 
converted  into  money  for  a particular  purpose,  such  as  the  pay- 
ment of  debts.  Where  land  is  sold  by  the  order  of  court  for  any 
purpose,  the  character  of  the  property  is  changed  only  so  far  as 
may  be  necessary  to  accomplish  the  particular  purpose  The  con- 
version of  real  into  personal  property,  or  personal  into  real  prop- 
erty, under  a power  in  a will,  takes  place  only  for  the  purposes 
for  which  it  is  authorized.  Where  these  purposes  fail,  or  do  not 
take  effect  in  fact  or  in  law,  the  property  is  considered  as  remain- 
ing in  its  former  condition.  Where  an  executor  sells  real  estate 
of  his  testator  to  pay  his  debts  under  a power  contained  in  a will, 
the  conversion  of  the  realty  into  personalty  is  completed  to  all  in- 
tents and  purposes  only  to  the  extent  to  which  the  purchase  money 
is  required  for  the  particular  objects  for  which  the  sale  takes  place; 
and  the  excess,  though  in  the  form  of  money,  remains  impressed 
with  the  character  of  real  estate  for  the  purpose  of  determining 
who  is  entitled  to  receive  it  (3  Pom.  Eq.  Jur.  1167  ; Croniae  v. 
Hardt,  47  Md.  433 ; 6 Am.  & Eng.  Ena  Law  671.)  Section  31 
of  the  Illinois  partition  act  (Hurd  Rev.  St  1893,  ch.  106)  provides 
that  “ the  proceeds  of  the  sale  shall  be  divided  according  to  the 
interests  of  the  parties,  as  directed  by  the  court”  Section  6 of 
the  act  provides  that  the  petition  shall  describe  the  premises  sought 
to  be  divided,  and  shall  set  forth  the  interests  of  all  the  parties 
interested  therein,  and  shall  pray  for  the  division  and  partition  of 
the  premises  according  to  the  respective  rights  of  the  parties  in- 
terested therein.  Section  5 further  provides  that,  if  a division 
cannot  be  made,  eta,  a sale  shall  be  made,  and  the  proceeds  divided 
according  to  the  respective  rights  of  the  parties.  Hence,  under 
our  statute,  in  case  of  a sale  in  a partition  proceeding,  the  proceeds 
are  to  be  divided  among  the  parties  interested  in  the  land  according 
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to  their  respective  interests.  When  the  partition  is  among  the 
heirs  of  a deceased  ancestor,  the  purpose  of  the  sale  is  the  distribu- 
tion of  the  proceeds  among  the  owners  of  the  undivided  interests 
in  the  land.  Such  proceeds,  therefore,  remain  impressed  with  the 
character  of  real  estate  for  the  purpose  of  distribution.  It  may  be 
that  in  a case  where  the  creditor  of  one  of  such  heirs  is  seeking  to 
reach  the  money  derived  from  such  sale  it  would  be  regarded  as 
personalty,  but  so  far  as  the  ancestor  is  concerned  from  whom  the 
heirs  inherited  the  laud,  the  proceeds  of  such  sale  cannot  be 
regarded  a3  the  personal  estate  of  such  ancestor,  and  therefore  can- 
not be  paid  to  his  administrator.  Indeed,  the  purpose  of  the  sale 
is  the  distribution  of  the  proceeds  among  the  heirs,  and  not  the 
payment  thereof  to  the  administrator  for  distribution  among  the 
creditors.  Hence  we  do  not  think  that  under  the  facts  of  this  case 
the  proceeds  of  the  sale  in  this  proceeding  can  be  regarded  as 
having  been  converted  by  the  sale  from  land  into  money,  so  as  to 
require  the  payment  of  the  same  to  the  administratrix  in  Cali- 
fornia. If  the  appellant  had  presented  her  claim  to  the  County  Court 
of  Macon  county,  111.,  and  had  it  allowed  there,  and  then  applied 
for  a sale  of  the  land  of  these  appellees  for  the  purpose  of  having 
it  paid,  a different  question  would  be  presented.  But  such  ques- 
tion does  not  here  arise. 

It  is  said,  however,  that  the  heirs  of  the  deceased,  Edward  0. 
Smith,  who  are  the  appellees  here,  appeared  in  the  court  in  Cali- 
fornia, and  opposed  appellant’s  claim  there  made  for  a “ family 
allowance”  From  this  fact  it  is  argued  that  the  matter  is  res  judi- 
cata as  to  them,  and  that  they  are  estopped  from  contesting  the 
claim  here  It  is  true  that  the  appellees  did  appear  in  the  Cali- 
fornia court,  and  there  oppose  the  claim  for  a “ family  allowance” 
But  they  are  not  on  that  account  estopped  from  contesting  the 
claim  here.  No  judgment  was  entered  against  them  in  the  Cali- 
fornia court.  The  judgment  there  was  only  against  the  estate  of 
the  deceased  within  the  jurisdiction  of  the  California  court  ren- 
dering the  judgment.  By  allowing  the  claim,  the  California  court 
settled  the  question  that  under  the  laws  of  that  state  appellant  was 
entitled  to  the  “family  allowance”  But  here  the  question  is 
whether  such  allowance  shall  be  paid  out  of  property  in  Illinois. 
The  matter  to  be  determined  here  is  a new  matter,  not  heretofore 
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passed  upon.  The  question  before  the  Circuit  Court  of  Macon 
county  was  whether  the  appellant,  under  the  laws  of  Illinois,  is 
entitled  to  such  allowance.  The  statutes  of  Illinois  do  not  provide 
for  such  a “ family  allowance  ” as  is  permitted  by  the  statutes  of 
California.  Such  a claim  against  the  estate  of  a decedent  is 
unknown  in  the  courts  of  Illinoia  Moreover,  the  claim  for  this 
allowance  was  not  an  existing  claim  at  the  death  of  the  intestate. 
It  was  made  to  his  widow,  under  the  laws  of  California,  after  his 
decease.  A state  has  the  right  to  provide  for  the  allowance  of 
such  a claim  for  the  benefit  of  one  of  its  own  citizens,  and  can 
enforce  it  out  of  the  property  within  its  own  jurisdiction  ; but  it 
is  not  one  which  can  be  enforced  in  another  state  as  to  the  property 
there.  Such  a provision  is  local  in  its  nature  and  operation.  It 
has  no  extraterritorial  significance,  but  must  be  executed  upon 
persons  and  property  within  the  jurisdiction  of  the  state  where  the 
law  permitting  it  is  in  force.  ( Aapden  v.  Niton,  4 How.  467 ; De 
Brimont  v.  Penniman,  lOBlatchf.  436;  Fed.  Caa  No.  3715.)  What 
we  said  in  McGarvey  v.  Darnall  (supra),  upon  this  subject,  is 
precisely  applicable  here.  In  that  case  the  proceeding  was  for  the 
partition  of  land  in  this  state,  and  one  of  the  defendants  by  cross 
bill  set  up  the  allowance  of  a claim  in  his  favor  against  the  estate 
of  the  deceased  ancestor  in  the  state  of  Iowa,  the  residence  of  the 
decedent  at  his  death,  and  asked  to  h^ve  such  judgment  paid  out 
of  the  proceeds  of  the  sale  of  the  land  in  case  of  a sale,  but  made  no 
proof  of  the  justness  of  the  claim,  other  than  the  production  of  the 
judgment  of  allowance  in  Iowa.  We  there  held  that  the  cross  bill 
was  properly  dismissed  for  want  of  proof  of  the  claim  and  that  the 
judgment  of  the  Iowa  court  was  not  evidence  against  the  heirs  of 
the  estate,  saying,  in  the  course  of  the  decision  (134  I1L  372;  25 
N.  E.  1006):  “ Moreover,  that  in  regard  to  which  the  Iowa  courts 

had  jurisdiction  to  adjudicate  was  the  property  in  that  state,  and 
that  only;  and  when  they  assumed  to  adjudicate  that  the  demand 
of  appellant  was  a just  charge  upon  the  estate  of  the  deceased, 
such  adjudication  had  reference  solely  to  the  property  in  that  state, 
and  was  efficacious  in  respect  to  that  property  only." 

It  is  also  to  be  noted  that  the  appellant  did  not  pursue  the  rem- 
edy which  she  had  at  law.  Even  if  her  claim  were  warranted 
under  our  statute,  it  was  necessary  for  her  to  first  establish  it 
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against  the  administrator  in  a County  Court  of  this  state,  before 
the  heirs  could  be  called  upon  to  pay  it  out  of  their  real  estate. 
She  cannot  coma  into  a court  of  chancery  in  the  first  instance,  as 
her  claim  has  not  been  reduced  to  judgment.  The  law  is  well 
settled  in  this  state  that  a court  of  equity  will  not  ordinarily  as- 
sume jurisdiction  of  claims  against  an  estate  until  the  claimant 
shall  have  exhibited  his  claim  and  had  it  allowed  in  the  County 
Court,  and  then,  if  any  special  reasons  that  may  be  deemed  suffi- 
cient can  be  assigned  why  that  court  cannot  afford  the  requisite 
relief,  equity  will  assist  him,  but  not  otherwise.  ( Harris  v.  Doug- 
las, 64  111.  466.)  As  was  said  in  Smith  v.  Goodrich  (mpra): 
“ This  proceeding  seeks  to  reach  the  proceeds  of  real  estate  It  is, 
in  fact,  a proceeding  against  the  land  itself,  without  a judgment 
at  law,  and  is  a resort  to  chancery  on  a simple  contract  indebted- 
ness. This  cannot  be  done  where  the  law  provides  a remedy.” 
It  is,  however,  claimed  by  the  appellant  that  the  appellees  have 
admitted  the  correctness  of  her  claim  by  the  terms  of  the  agreed 
state  of  facts  in  this  record,  and  that  they  are  estopped  by  such 
admission  from  questioning  the  claim.  The  admission,  as  con- 
tained in  the  agreed  state  of  facts,  is  “ that  under  and  by  virtue  of 
the  laws  of  California  said  Superior  Court  of  Santa  Clara  county 
allowed  the  said  Katharvne  S.  Smith  out  of  the  estate  of  said  de- 
ceased, as  and  for  a family  allowance,  the  following  sum,”  eta 
This  is  not  an  admission  that  the  claim  is  right  or  just,  or  that 
under  the  laws  of  Illinois  such  an  allowance  can  properly  be  made. 
The  admission  is  only  that  under  the  law  of  California,  in  a case 
in  that  state  where  the  appellees  appeared  and  defended,  it  was 
adjudicated  that  appellant  was  entitled  to  the  allowance.  The  admis- 
sion is  of  no  greater  force  than  would  be  given  to  the  presentation 
of  a properly  authenticated  copy  of  the  proceedings  of  the  Califor- 
nia court  allowing  the  claim.  It  can  have  no  greater  effect.  But 
the  presentation  of  such  an  authenticated  copy  under  the  decisions 
of  this  court  would  not  have  made  even  a prima  facie  case  for  the 
appellant  {Me Garvey  v.  Darnall , supra.) 

Appellees  are  entitled  to  insist  that  under  the  laws  of  this  state 
there  is  no  authority  for  the  collection  of  this  “ family  allowance  ” 
out  of  the  real  estate  of  the  decedent  in  Illinois,  which  descended 
to  them  as  heirs.  To  hold  otherwise  would  be  to  allow  the  law 
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of  California,  however  different  from  our  own,  to  govern  the  dis- 
tribution of  real  estate  here.  This  is  contrary  to  the  well-settled 
rules  of  law  upon  this  subject  The  judgment  of  the  appellate 
court,  and  the  order  of  the  Circuit  Court  disallowing  appellant's 
claim,  are  affirmed. 

Judgment  affirmed. 

Boggs,  J.,  took  no  part  in  the  decision  of  this  case. 


Kora— PARTITION  OF  DECEDENT'8  ESTATE. 

(a)  The  term  “ partition  ” defined. 

(b)  Scope  aud  nature  of  the  remedy. 

(c)  Probate  courts  may  entertain  a suit  for  partition 

(d)  Regarded  as  an  absolute  right. 

(e)  Effect  on  dower. 

(f ) Partition  by  means  of  a sale. 

(g)  Outline  of  practice  methods. 

(h)  Slay  take  place  by  voluntary  agreement. 

(i)  Parol  partition  valid. 

(j)  The  phrase  " owelty  of  partition  ” defined. 

(k)  Views  of  an  eminent  author  on  the  subject  of  owelty. 

(l ) Typical  legislation  on  the  subject. 

(m)  Partition  of  estate  of  deceased  person  among  heirs. 

(a)  The  term  partition  defined.— The  principal  case  affords  opportunity 
for  comment  upon  a class  of  cases  that  frequently  appear  in  the  annals  of  pro- 
bate litigation.  In  many  instances,  the  death  of  the  ancestor,  whether  testate 
or  intestate,  leaves  his  real  estate  so  circumstanced  that  an  equitable  division  of 
it  between  the  heirs  is  practically  impossible,  and  resort  must  be  had  to  an  ac- 
tion in  partition  in  order  to  attain  a fair  distribution  of  the  proceeds  among 
those  legally  entitled  to  it. 

While  the  action  of  partition  has  long  been  recognized  as  an  adjunct  of  the 
equity  jurisprudence,  it  is  only  within  a comparatively  recent  period  that  some 
of  its  most  important  features  have  been  recognized;  and  it  is  proposed  in  this 
present  annotation  to  bring  into  prominence  the  nature  and  scope  of  this  action 
as  administered  under  the  modern  rules. 

Judge  Bouvier,  in  defining  the  word  " partition,"  says,  it  is  the  division 
which  is  made  between  several  persons,  of  lands,  tenements,  or  hereditaments 
or  of  goods  and  chattels  which  belong  to  them  as  co-heirs  or  co-proprietors. 
The  term  is  more  technically  applied  to  the  division  of  real  estate  made  between 
coparceners,  tenants  in  common  or  joint  tenants.  The  act  of  partition  ascer- 
tains and  flies  what  each  of  the  co-proprietors  is  entitled  to  have  in  severalty. 
Partition  Is  either  voluntary,  or  involuntary,  by  compulsion.  Voluntary  par- 
tition is  made  by  the  owner  of  the  estate,  and  by  a conveyance  or  release  of 
Vol.  Ill— 83 
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that  part  to  each  other  which  ia  to  l)e  held  by  him  in  severalty.  (2  Bouvicr's 
Law  Diet.  tit.  Partition.) 

(b)  Scope  and  nature  of  the  remedy.— The  object  is  to  secure  to  each 
tenant  the  exclusive  possession  of  his  share,  thereby  avoiding  the  inconveniences 
which  result  from  holding  property  in  common.  When,  therefore,  possession 
ennnot  follow  the  judgment,  partition  cannot  be  had  ; that  is,  an  estate  must  be 
a subsisting  estate  held  in  common  or  undivided,  by  persons  entitled,  after  par- 
tition. to  ail  immediate  possession  in  scverulty.  The  proceeding  is  subject  to 
the  rights  of  a dissenting  life-tenant.  (See  Freeman  I'artu.  544;  Adams  Eq. 
460 ; 2 Bl.  Comm.  324  ; Tabler  v.  Wiseman,  2 Ohio  210  [1853] ; Striker  v.  Mott, 

2 Paige  380  [1831] ; 23  Pittsb.  Leg.  J.  41 ; Scribner  Dower  236,  § 13.) 

Partition  was  a division  of  real  estate  made  between  coparceners,  tenants  in 
common  or  joint  tenants.  Livery  of  seizin  was  necessary  in  every  case  of  par- 
tition. and  if  the  partition  was  made  between  joint  tenants  or  tenants  in  com- 
mon, a deed  was  also  necessary.  (2  Bl.  Comm.  324.)  Partition,  as  a means  of 
securing  u division  of  property  owned  in  joint  tenancy,  tenancy  in  common,  or 
coparcenary,  still  exists,  though  not  retaining  its  ancient  features.  In  Eng- 
land, since  the  time  of  Elizabeth,  the  power  of  compelling  partition  has  been 
exercised  by  chancery.  (Wash,  on  Real  Prop.  677 ; Story's  Eq.  Jur.  § 647.) 
In  the  United  States  the  right  has  been  recognized  in  courts  of  equity,  as  well 
as  in  courts  of  law,  under  provisions  of  statute.  (Wkitton  v.  Whitton,  36  N. 
H.  316  ; Patton  v.  Wagner,  19  Ark.  238  ; Spitls  v.  Wells,  18  Mo.  168 ; Adam  v. 
Ames  Iron  Co..  24  Conn.  230;  Greenup  v.  Sewell,  18  111.  53;  Wilbridge  v. 
Case.  2 Carter  [Ind.]  86  ; Martiudale  on  Conveyancing  [2d  ed.]  58.) 

"The  object  of  the  proceeding  in  a petition  for  partition,”  as  understood  by 
the  Supreme  Court  of  Vermont,  “ is  to  turn  an  estate  that  is  possessed  in  com- 
mon into  an  estate  in  severalty,  and  not  to  furnish  a mode  of  settling  conflicting 
titles.  It  is  a general  rule  that  a petition  for  partition  cannot  be  sustained  on 
a mere  right  of  entry.  But  there  is  a distinction  between  a mere  possession  of 
the  plaintiff's  share  by  a third  person  or  by  the  defeudant  and  a legal  disseizin. 
In  cases  where  privity  has  existed  between  the  parties,  as  in  case  of  joint  ten- 
ants or  tenants  in  common,  and  one  tenant  ousts  his  co-tenant  by  taking  all  the 
profits  to  himself,  denying  his  co-tenant’s  right,  such  a possession  may  lie 
treated  as  a disseizin,  for  the  purpose  of  bringing  ejectment,  or,  he  may  elect  to 
treat  such  possession  of  his  co  tenant  as  his  possession,  and  in  that  event,  may 
maintain  a petition  for  partition.  But  it  would  seem  from  the  authorities,  if 
the  party  in  such  a case  is  effectually  disseized,  they  no  longer  bold  the  estate 
together,  and  he  is  barred  of  his  remedy  for  partition.”  (Brock  v.  Eastman, 
28  Vt.  660;  67  Am.  Dec.  733.) 

(c)  Probate  courts  may  entertain  a suit  for  partition  — In  most  of  the 
states,  courts  of  probate  jurisdiction  have  the  power  to  cause  partition  to  be 
made  among  the  heirs  or  devisees  of  an  estate  which  has  come  within  the  cog- 
nizance of  the  court.  (Walton  v.  Willis.  1 Dali.  265;  William  v.  Cutts,  4 
Greenl.  31.)  In  such  case  no  deed  of  release  of  their  several  proportions  by 
one  heir  or  devisee  to  another  is  required,  as  the  adjudication  of  the  court,  ac- 
cepting and  affirming  the  doings  of  the  commissioners  appointed  to  make  the 
partition,  is  binding  and  conclusive.  The  partition  must  be  of  the  entire  estate 
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and  not  of  a part  only  (Arms  v.  Lyman,  S Pick.  210),  nor  can  it  affect  an  alienee 
of  one  of  the  heirs  or  devisees  who  acquires  his  title  before  proceedings  are 
commenced,  as  such  alienee  is  not  a party  to  the  proceedings  of  settling  the 
estate  in  the  Probate  Court.  (Pond  v.  Pond,  13  Mass.  413;  Cook  v.  Davenport, 
17  id.  345;  1 Wash.  Real  Prop.  [3d  ed.J  420.) 

(d)  Regarded  as  an  absolute  right. — The  right  of  partition  is  an  absolute 
right,  which  yields  to  no  consideration  of  hardship  or  inconvenience.  (Free- 
man Co-Ten.  § 443.)  Anything  that  militates  against  this  right  is  repugnant 
to  the  essential  characteristics  of  co-tenancy.  (Mitchell  v.  Starbuck,  10  Mass. 
11.)  And  the  tendency  of  our  times  is  to  greater  freedom  of  sale  and  transfer 
of  property,  unfettered  by  conditions  or  limitations  of  the  right  of  alienation. 
(Hartmann  v.  Hartmann,  59  111.  103;  Royston  v.  Royston,  13  Oa.  425;  Higgin- 
bottom  v.  Short,  25  Miss.  160;  57  Am.  Dec.  198.) 

(e)  Effect  on  dower. — "In  Missouri  and  Ohio  the  courts  have  been  disposed 
to  treat  sales  made  in  partition  as  conveying  title,  paramount  to  the  wife's  in- 
choate right  of  dower.  The  case  of  Lee  v.  Lindell  (22  Mo.  282;  64  Am.  Dec. 
262),  holds  that  a partition  sale  during  coverture  of  lands  held  by  a woman's 
husband  in  common,  divests  her  right  of  dower  therein,  although  she  was  not 
made  a party  to  the  proceeding.  The  reasoning  in  this  case  quite  generally 
commends  itself." 

“ It  is  manifest  that  in  proceedings  in  partition  the  interest  of  all  parties 
would  be  promoted  by  a sale  free  from  the  incumbrance  of  dower.  An  uncer- 
tain and  contingent  interest  of  this  character  would  undoubtedly  affect  the 
market  price  of  the  property  to  an  extent  greatly  disproportioned  to  the  actual 
value  of  that  interest.”  (1  Scribner  on  Dower  328.) 

(f)  Partition  by  means  of  a sale.— On  account  of  the  difficulty  of  making 
an  equitable  apportionment  and  division  of  the  land,  it  might  sometimes  be  ex- 
pedient for  the  court  to  order  a sale  of  the  property  and  a division  of  the  pro- 
ceeds. By  the  original  equitable  jurisdiction,  independent  of  any  statute,  if 
all  the  parties  sui  juris  were  willing,  the  court  had  power  to  decree  a sale;  and 
this,  even  though  infants  might  be  among  the  parties  interested.  (Davis  v. 
Turvcy,  32  Beav.  554;  Ilubbard  v.  Hubbard,  2 Hem.  & M.  38;  Thackeray  v. 
Parker,  1 N.  R.  567.)  But  where  one  of  the  parties  sui  juris  refused  his  con- 
sent, the  court  had  no  option  but  to  proceed  with  the  ordinary  mode  of  parti- 
tion. (Qriffies  V.  Griffles,  11  Week.  Rep.  943;  Wood  v.  Little,  35  Me.  107; 
Codman  v.  Tlnkliam,  15  Pick.  364;  Lyon  v.  Powell,  78  Ala.  351.)  This  re- 
striction has  in  England  been  removed  by  a modern  statute.  (31  and  32  Viet, 
ch.  40.)  In  the  Uuited  States  an  unqualified  power  of  sale  has  been  conferred 
on  the  courts  In  very  many  of  the  states,  the  power  to  be  exercised  whenever  it 
shall  appear  to  the  court,  independently  of  the  consent  of  the  parties,  that  a sale 
would  be  more  beneficial,  or  less  Injurious,  than  an  actual  division.  (Thomp- 
son v.  Hardman,  6 Johns.  Ch.  436;  McCall’s  Appeal,  56  Pa.  St.  363;  Matter  of 
Skinner’s  Heirs,  2 Dev.  & B.  Eq.  63;  Steedman  v.  Weeks,  2 Strob.  Eq  145;  49 
Am.  Dec.  660:  Royston  v.  Royston,  13  Ga.  425;  Wilson  v.  Duncan,  44  Miss. 
642;  Higeinbottom  v.  Short,  25  id.  160;  57  Am.  Dec.  198;  Graham  v.  Graham, 
8 Bush  834:  Welsh  v.  Freeman,  21  Ohio  St.  402;  Wilson  v.  Green,  63  Md.  547; 
Marshall  v.  Marshall,  86  Ala.  383.)  As  between  a sale  and  a partition,  how- 
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ever,  the  courts  will  favor  a partition,  as  not  disturbing  the  existing  form  of 
the  inheritance.  (Davidson  v.  Thompson,  22  N.  J,  Eq.  88;  Thurston  v.  Mlnke, 
82  Aid.  571;  Graham  v.  Graham,  8 Bush  834;  3 Pom.  Eq.  Jur.  [2ded.]  § 1890.) 

(g)  Outline  of  practice  methods.— Doubts  were  formerly  entertaiued, 
whether  in  a suit  in  equity  for  a partition,  brought  only  by  or  against  a tenant 
for  life  of  the  estate,  where  the  remainder  is  to  persons  not  in  ftse,  a decree 
could  be  made  which  would  be  binding  upon  the  persons  In  remainder.  That 
doubt,  however,  is  now  removed;  and  the  decree  is  held  binding  upon  them, 
upon  the  ground  of  a virtual  representation  of  them  by  the  tenant  for  life  in 
such  cases.  (Gaskell  v.  Gaskell.  6 Sim.  648.  See,  also,  Martyn  v.  Perryman, 
1 dh.  235;  Brook  v.  Hertford,  2 P.  Will.  518.)  But,  if  the  partition  is  made 
in  pursuance  of  an  agreement  between  the  tenant  for  life  and  the  other  party, 
under  such  circumstances,  the  court  will  direct  it  to  be  referred  to  a master,  to 
Inquire  and  Btate  whether  it  will  be  for  the  future  benefit  of  the  remaindermen 
that  the  agreement  should  be  carried  into  execution  without  any  variations,  or 
if  with  variations,  what  the  variations  ought  to  be.  (Gaskell  v.  Gaskell,  6 Sim. 
648;  1 Story’s  Eq.  Jur.  [11th  ed.]  694.) 

Where  tenants  in  common  wish  to  obtain  a partition  of  the  common  prop- 
erty, the  statutes  generally  require  the  application  to  be  by  petition,  which  ia 
filed  in  the  Court  of  Common  Pleas,  if  all  the  land  be  in  one  county;  but  if  in 
several  counties,  then  in  cither  of  the  courts  or  either  of  the  counties.  The 
petition  sets  forth  the  nature  of  the  petitioner’s  title,  describes  the  tracts  of 
which  partition  is  claimed,  and  specifies  the  name  of  each  of  the  co-tenants,  if 
known.  Also,  If  there  be  a widow  entitled  to  dower  which  is  not  yet  assigued, 
she  must  be  made  a party.  If  any  of  the  co-tenants  be  minors,  their  guardians 
are  empowered  to  act  for  them.  The  course  is  now  the  same  as  in  other  pro- 
ceedings; and  upon  proof  of  due  notice,  if  no  objection  be  made  by  the  other 
parties  in  interest,  the  court  will  order  partition  to  be  made,  and  a writ  will 
issue  accordingly.  This  writ  commands  the  sheriff  to  cause  the  partition  to  be 
made  by  three  disinterested  freeholders  of  the  vicinity,  as  commissioners  ap- 
pointed by  the  court,  and  acting  under  oath.  They  are  to  take  into  view  the 
improvements,  situation,  and  qualities  of  the  different  tracts,  if  there  be  more 
than  one;  and  if  they  be  not  all  owned  by  the  same  proprietors  and  in  the 
same  proportion,  a proper  portion  of  each  tract  must  be  set  off  to  each  of 
the  co-tenants.  It  may  happen,  however,  that  the  laud  cannot  be  divided 
without  great  injury  to  its  value;  and  in  this  case,  the  three  freeholders  return 
an  appraisement  of  its  value,  and  if  the  court  approve  of  the  return,  and  any 
one  or  more  of  the  co-tenants  fleet  to  take  the  whole  at  that  appraisement,  and 
pay  the  rest  their  proportions,  the  court  will  order  the  sheriff  to  execute  con- 
veyances accordingly;  but  if  no  such  election  be  made,  or  there  are  competing 
elections,  the  court  will  order  a sale  at  public  auction,  to  be  conducted  in  the 
same  manner  as  snles  on  execution.  Upon  return  of  sale  and  approval  by  the 
court,  they  will  order  the  sheriff  to  execute  the  deed,  and  distribute  the  pro- 
ceeds among  the  co-tenants.  (II.  S.  §§  5766,  5769.)  The  sale,  however,  cannot 
be  made  for  less  than  two-thirds  of  the  appraisement,  unless,  after  being  once 
offered,  the  court  shall  direct  a revaluation  or  fix  a minimum;  and  if  there  be 
a widow  entitled  to  dower,  it  must  first  be  provided  for  by  the  freeholders; 
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-who  may  cither  include  it  in  one  or  more  of  the  shares,  making  them  larger  in 
proportion;  or  may  simply  divide  what  remains  after  setting  oil  dower,  and 
leave  that  to  be  divided  at  a future  time.  It  hardly  need  be  observed,  that  if 
the  co-tenants  can  agree  among  themselves,  they  may  execute  deeds  of  parti 
tion,  without  resorting  to  the  court.  In  like  manner,  after  the  petition  is 
filed,  the  co-tenants  may  come  into  court  and  agree  upon  a partition,  which, 
being  recorded,  will  be  as  valid  as  any  other.  As  the  partition  is  presumed  to 
be  for  the  benefit  of  all  the  co-tennuts,  th  cant*  are  usually  shared  among  them; 
but  this  rests  in  the  discretion  of  the  court.  The  order  may  be  that  only  the 
share  of  the  petitioner  shall  be  set  off,  if  the  rest  do  not  desire  partition;  in 
which  case  he  would,  of  course,  pay  all  costs.  (Walker’s  Am.  Law  [10th  ed.] 
785.) 

(h)  May  take  place  by  voluntary  agreement.— Partition  may  take  place 
by  voluntary  agreement  and  act  of  the  parties;  or  by  Buit  addresaod  to  the  ordi- 
nary equitable  jurisdiction  of  a court  having  chancery  powers;  or  by  a special 
statutory  petition  and  award  of  commissioners,  which,  in  most  jurisdictions,  Is 
provided  as  a more  convenient  and  less  expensive  means  than  a suit.  The 
word  does  not  necessarily  import  corporeal  division;  land  which  cannot  be 
parted  may  be  sold,  and  the  proceeds  divided.  (2  Abbott’s  Law  Diet,  title 
Partition.) 

(I)  Parol  partition.— By  the  enactment  of  Chancellor  Nottingham's  cele. 
brated  statute  of  frauds,  during  the  reign  of  Charles  II  (A.  D.  1670)  the  Eng- 
lish High  Court  of  Chancery  assumed  that  the  validity  of  parol  partition  must  !>e 
henceforth  denied ; and,  for  a long  period  after  the  promulgation  of  that  statute, 
this  view  obtained  in  both  the  law  and  equity  jurisdictions.  With  the  phenome- 
nal development,  however,  of  equitable  principles  during  the  period  of  Lord 
Mansfikld's  ascendency,  the  principle  became  engrafted  upon  the  equity 
jurisdiction  that  the  statute  of  frauds  was  not  designed  to  encourage  the  develop- 
ment of  fraud  but  rather  to  prevent  it;  and  where  parties  acting  in  entire  good 
faith  had  adopted  a method  prohibited  by  the  strict  letter  of  the  statute,  the 
courts  would  not  allow  an  unconscionable  advantage  to  be  taken  by  one  party, 
when  both  sides  had  been  active,  though  innocent,  participants  in  the  infraction 
of  the  same  law.  This  view,  in  the  course  of  its  developm-nt,  came  to  affect 
the  subject  of  parol  partition  of  real  estate,  and  the  modern  law  Is  now  fully 
committed  to  the  principle  which  sanctions  such  proceedings.  Equity  will  take 
notice  of,  and  enforce  these  arrangements,  assuming  them  to  have  been  fairly 
made,  and  a parol  agreement  of  long  standing,  admitted  by  all  parties  to  have 
been  fairly  made  at  the  time  of  its  execution,  will  be  upheld,  especially 
when  It  appears  that  the  parties  to  the  parol  agreement  were  free  to  enter  into 
any  contractual  relation.  (Hazen  v.  Burnett,  50  Mo.  507.)  In  other  words,  a 
parol  partition  which  is  followed  by  possession  and  occupation  according  to 
the  agreement  of  the  parties  will  be  held  obligatory  as  between  tenants  in  com- 
mon whose  titles  are  distinct  and  where  the  only  object  of  the  division  Is  to 
define  and  allot  the  separate  holdings.  (Rider  v.  Maul,  46  Pa.  St.  876;  Shepard 
v.  Rinks,  78  111.188;  Eaton  v.  Talmadge,  24  Wis.  221;  Buzzell  v.  Gallagher, 
28  id.  678;  Brazer  v.  Schofield,  2 Wash.  209;  Wright  v.  Jones,  105  Ind.  17; 
Hank  v.  McComas,  98  id.  460;  La  Bourgeois  v.  Blank,  8 Mo.  App.  434.) 


Digitized  by  Google 


602 


PROBATE  REPORTS  ANNOTATED. 


In  New  York  it  Is  not  open  to  discussion  that  a parol  partition  may  be 
made  of  lands  owned  by  tenants  in  common,  provided  each  party  takes  and 
retains  exclusive  possession  of  the  portion  allotted  to  him.  (Wood  v.  Fleet,  36 
N.  Y.  499;  Mount  v.  Morton,  20  Barb.  123;  Ryerss  v.  Wheeler,  25  Wend.  434; 
Garnsey  v.  Livingston,  7 id.  186;  Bowman  v.  Christman,  4 id.  277;  Jackson, 
Vanbeuren,  v.  Vosburgh,  9 Johns.  270;  Duncan  v.  Harder,  4 id.  202;  Freem! 
Cotenancy  § 398;  Knapp  Part.  465.) 

(j)  The  phrase  owelty  of  partition  defined.— Owelty,  according  to  Mr. 
Beach  (2  Eq.  Jur.  § 993),  is  an  allowance  given  to  equalize  the  shares  on 
partition  of  property.  (Phelps  v.  Green,  8 Johns.  Cb.  (N.  Y.]  302;  Smith  v 
Smith,  10  Paige  470  [N.  Y.];  Field  v.  Leltner,  117  IU.  341.)  It  is  not  a common 
law  right,  but  is  exclusively  equitable  in  its  origin  and  nature,  and  is  awurdi  d 
by  a court  of  equity  generally  wherever  partition  is  made,  and  it  is  impracticable 
to  make  a fair  and  equitable  division  of  the  lands;  the  co-tenant  receiving  the 
less  valuable  portion  being  awarded  a sum  of  money  or  an  equivalent.  (Smith 
v.  Smith,  10  Paige  [N.  Y.]  470;  Earl  of  Clarendon  v.  Hornby,  1 P.  Wms.  446.) 

Owelty  is,  however,  in  many  states  the  subject  of  legislative  provisions 
(Field  v.  Leltner,  117  111.  341;  Smith  v.  Smith.  10  Paige  Ch.  [N.  Y.]  470),  and 
In  some  of  the  states  is  entirely  superseded  by  other  remedies.  (Field  v Leltner 
117  111.  341.) 

(k)  Views  of  an  eminent  anthor  on  the  subject  of  owelty. —Judge 
Freeman,  in  his  well-known  work  on  "Cotenancy  and  Partition,"  says:  " When 
an  equal  partition  cannot  be  otherwise  made,  courts  of  equity  may  order  that 
a certain  sum  be  paid  by  the  party  to  whom  the  most  valuable  property  has 
been  assigned.  (Smith  v.  Smith,  10  Pai.  477;  Graydon  v.  Graydon,  1 Mc- 
Mullan’s  Eq.  63;  Cox  v.  McMullnn,  14  Gratt.  91;  Bispham’s  Eq.  § 49;  Allnutt 
on  Partition  89;  Chatham  v.  Crews,  88  N.  C.  88.)  The  sum  thus  directed  to 
be  paid  to  make  the  partition  equal  is  called  owelty.  It  is  a lien  on  the  prop, 
erty  on  account  of  which  it  was  granted.  ' The  law  cannot  contemplate  the 
injustice  of  taking  property  from  one  person  and  giving  it  to  another  without 
an  equivalent,  or  a sufficient  security  for  it.’  (Wynne  v.  Tunstall,  1 Dev.  Eq. 
28;  Long  v.  Long,  1 Watts  286;  Darlington’s  Appropriation,  13  Pa.  St.  482; 
Davis  v.  Norris,  8 id.  125.)  The  lien  for  owelty  has  precedence  over  prior  mort- 
gages and  other  liens  existing  against  the  co-tenant  against  whom  the  owelty  was 
awarded.  (McCandless’s  Appeal.  98  Pa.  St.  489;  Allegheny  Bank’s  Appeal, 
99  id.  148.)  It  may  be  enforced  by  proper  proceedings  in  equity  against  the 
land  (Balt.  & O.  R.  R.  v.  Trimble,  51  Md.  99);  and  in  North  Carolina  by  a 
venditioni  exponas  (Halso  v.  Cole,  82  N.  C.  161),  which  may  be  issued  as  soon 
as  the  partition  is  confirmed.  (Turpin  v.  Kelly,  85  Id.  899.)  It  does  not  con- 
stitute a charge  against  the  person  of  the  co-tenant,  nor  can  it  be  enforced  out 
of  any  property  other  than  that  assigned  to  him  in  the  partition  proceedings. 
(Waring  v.  Wadsworth,  80  N.  C.  345.)  In  Maine,  no  co-tenant  can  be  compelled 
to  accept  land  subject  to  a charge  for  owelty.  This  conclusion  seems  to  be 
clearly  justified  by  the  peculiar  phraseology  of  the  statute  of  that  state  (Wilson 
v.  E.  R.  R.  Co.,  62  Me.  112);  and  we  think  the  court  was  right  in  saying,  as  it 
did  in  this  case,  that  to  compel  a co-tenant  to  purchase  more  than  his  share  of 
the  common  property  against  his  will  is  an  arbitrary  proceeding,  not  proper  to 
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be  upheld  unless  some  support  can  be  found  for  it  in  the  statute.  When  one 
of  the  co-tenants  is  a minor,  his  guardian  is  under  no  obligation  to  advance 
money  to  pay  owelty  awarded  against  such  minor.  (Milligan’s  Appeal,  82  Pa. 
St.  380.)  If  owelty  Is  awarded  in  favor  of  a co-tenant  who  has  incumbered  his 
moiety,  the  amount  so  awarded  ought  to  be  paid  to  the  holder  of  the  incum- 
brance. (Green  v.  Arnold,  11  R.  I.  304.)  In  New  Hampshire,  the  commissioners 
may,  instead  of  awarding  owelty  where  they  arc  unable  to  make  an  equal  divi- 
sion, receive  bids  from  the  co-tenants  for  choice  of  parcels.  (Timon  v.  Moran, 
54  N.  H.  441.)"  (Freeman  on  Cotenancy  and  Partition  [2d  ed.]  § 507.) 

(l)  Typical  legislation  on  the  subject— We  have  in  the  decisions  of  the 
Supreme  Judicial  Court  of  Massachusetts  the  first  recorded  instance  where  a 
state  or  federal  court  has  handed  down  a decision  regarding  the  partition  of  a 
decedent's  estate.  Indeed,  it  may  be  said  that  the  legislation  of  that  state  has 
been  conspicuous  ever  since  1815  for  the  symmetrical  development  and  careful 
adjustment  of  American  probate  law.  Bo  efficient  has  been  both  the  legislation 
on  this  subject  and  the  judicial  Interpretation  of  that  legislation,  that  very 
many  of  our  sister  states  have  molded  their  entire  testamentary  law  upon 
foundations  laid  in  Massachusetts  enactments.  Small  as  the  state  may  be  in 
territorial  expansion,  her  influence  upon  the  law  and  equity  adjudications  of 
this  country  has  given  the  present  editor  the  right  to  reproduce,  in  this  imme- 
diate connection,  an  extract  from  the  laws  of  1882,  which,  on  examination, 
will  be  found  faithfully  to  reflect  the  judicial  attitude  of  many  other  jurisdic- 
tions. 

(m)  Partition  of  estate  of  deceased  person  among  heirs,  etc.— Sect. 
48.  Probate  Courts  may  make  partition  between  heirs,  devisees,  etc.  The 
Probate  Court  in  which  the  estate  of  a deceased  person  has  been  settled,  or  is 
in  a course  of  settlement,  may  upon  petition  of  any  of  the  parties  interested 
make  partition  of  all  the  real  estate  of  such  deceased  person,  lying  within  the 
commonwealth,  among  his  heirs  or  devisees  and  all  persons  holding  under  them 
by  conveyance  or  otherwise,  in  the  manner  and  under  the  restriction  hereiuafter 
provided. 

Sect.  49.  Commissioners  to  be  appointed.  The  partition  shall  be  made  by 
three  or  five  disinterested  persons  to  be  appointed  as  commissioners  for  that 
purpose  by  the  court.  Such  commissioners  shall,  before  proceeding  to  the 
execution  of  their  duties,  be  sworn  faithfully  and  impartially  to  execute  the 
same,  and  shall  proceed  therein  in  the  manner  before  prescribed  with  regard  to 
commissioners  appointed  by  the  courts  of  law,  except  as  hereinafter  otherwise 
provided. 

Sect.  50.  Proceedings  when  lands  He  in  different  counties.  If  the  estate  to 
be  divided  lies  in  different  counties,  the  judge  may,  if  he  thinks  fit,  issue  a 
separate  warrant  and  appoint  different  commissioners  for  each  county;  and  the 
partition  shall  be  made  of  the  estate  in  each  county  in  like  manner  as  if  there 
was  no  other  estate. 

Sect.  51.  Notice  to  parties  interested.  Notice  of  the  petition  shall  be  given 
to  all  parties  Interested,  by  serving  the  same,  fourteen  days  at  least  before 
the  time  appointed  for  the  hearing,  on  the  parties  personally.  If  they  can  be 
found  within  the  commonwealth,  and,  if  not,  it  shall  be  published  once  in  each 
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week  for  three  weeks  at  least  before  such  hearing  in  such  newspapers  as  the 
court  shall  order.  But  such  notice  may  be  disitenscd  with  when  all  the  parties 
In  interest  signify  in  writing  their  assent  to  the  partition  or  waive  notice. 

Sect.  52.  Agent  to  be  appointed  for  absent  heir  or  devisee.  (G.  8.  136, 
§ 52.)  After  the  commissioners  are  appointed,  some  disinterested  person 
shall  be  appointed  by  the  court  to  act  as  agent  for  any  heir  at  law  or  devisee 
absent  from  the  commonwealth,  and  such  person  shall  act  for  such  absent  heir 
or  devisee  in  all  things  relating  to  the  partition. 

Sect.  63.  Guardian  for  minor  or  insane  person.  If  it  appears  that  an  infant 
or  insane  person  is  interested  in  the  premises  and  has  no  guardian  within  the 
commonwealth,  the  court  shall  assigu  him  a guardian  for  the  suit,  to  appear 
for  him  and  defend  his  interests  therein. 

Sect.  54.  What  shall  be  included  in  partition.  The  partition,  when  made 
on  the  application  of  an  heir,  shall  be  made  of  all  the  estate  that  descended  from 
the  ancestor,  and  which  any  party  interested,  whether  the  applicant  or  others, 
requires  to  hare  Included  In  the  partition;  and  when  made  on  the  application  of 
a devisee,  it  shall  be  made  of  all  the  estate  held  by  the  applicant  jointly  or  in 
common  with  others  holding  under  the  testator  which  he  or  any  other  devisee 
requires  to  have  included.  The  same  rules  shall  apply  when  the  application 
Is  made  by  a person  holding  under  an  heir  or  devisee. 

Sect.  55.  Not  only  applicant's  share  to  be  set  off,  but  residue  to  be  divided, 
unless,  etc.  Upon  every  such  partition  the  court  shall  not  only  assign  and  set 
off  to  the  applicant  his  share  in  the  premises,  but  shall  cause  the  residue  to  be 
divided  among  the  parties  interested,  and  the  share  of  each  one  to  be  assigned 
to  him,  unless  two  or  more  of  the  parties  consent  to  hold  their  shares  together 
and  undivided. 

Sect.  56.  When  premises  cannot  be  divided,  land  may  bo  set  off  to  some, 
and  money  awarded  to  others.  When  a messuage,  piece  of  land,  or  other  part 
of  the  premises  is  of  greater  value  than  either  party's  share,  and  cannot  he 
divided  without  great  inconvenience  to  the  owners,  or  when  the  whole  real 
estate  which  is  the  subject  of  the  partition  cannot  be  so  divided,  the  whole  of 
such  real  estate  or  any  part  thereof  may  be  set  off  to  any  one  or  more  of  the 
parties,  he  or  they  paying  to  any  one  or  more  of  the  others  such  sums  of  money 
as  the  commissioners  may  award  to  make  the  partition  just  and  equal. 

Sect.  57.  In  such  division  males  to  he  preferred,  etc.  In  the  assignment  of 
part  of  the  premises  under  the  preceding  section,  males  shall  be  preferred  to 
females;  and  among  the  children  of  the  deceased,  elder  shall  be  preferred  to 
younger  sons. 

Sect.  58.  Costs,  how  paid.  The  expenses  and  charges  incurred  in  such 
proceedings  for  partition  shall  be  ascertained  and  allowed  by  the  court,  and 
paid  by  all  the  parties  interested  in  the  partition  In  proportion  to  their  respect- 
ive shares  or  interests  in  the  premises.  If  any  one  neglects  to  pay  his  part,  an 
execution  therefor  may  be  issued  against  him. 

Sect.  59.  Partition  not  to  be  made  if  shares  are  uncertain.  No  partition  shall 
be  made  by  the  Probate  Court  when  the  shares  or  proportions  of  the  respective 
parties  are  in  dispute  between  them,  or  appear  to  the  court  to  be  uncertain  by 
reason  of  depending  upon  the  construction  or  effect  of  a devise  or  conveyance. 
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or  upon  other  questions  that  the  court  deems  proper  for  the  consideration  of  a 
court  of  common  law  and  of  a jury. 

Sect.  60.  Court  may  cause  estate  of  deceased  to  be  divided  from  estate  of 
co-tenant.  (G.  S.  186,  § 61.)  When  a part  of  tho  real  estate  of  the  deceased 
lies  in  common  aud  undivided  with  that  of  another  person,  the  Probate  Court 
may,  before  making  partition  among  those  claiming  under  the  deceased,  cuu&o 
the  real  estate  of  the  deceased  to  be  divided  and  set  off  from  the  part  held  by 
such  co-tenant. 

Sect.  61.  Noticeof  such  intended  partition  to  be  given  to  co-tenant.  Thecourt 
shall  in  such  case  order  a notice  of  the  intended  partition  to  be  given  to  tbe 
co-tenant,  containing  a description  of  tbe  premises  to  be  divided,  with  a state- 
ment of  the  share  or  proportion  claimed  as  belonging  to  the  estate  of  the 
deceased,  and  of  the  time  and  place  appointed  for  hearing  the  case.  Such 
notice  shall  be  served  on  the  co-tenant  by  delivering  to  him  an  attested  copy, 
or  by  leaving  such  copy  at  thq,  place  of  his  abode  in  this  commonwealth  four- 
teen days  at  least  before  the  time  appointed  for  the  hearing. 

Sect.  68.  Agent  may  be  appointed  for  absent  co-tenant,  etc.  If  a i>erson 
interested  in  the  premises,  other  than  the  heirs  and  devisees  of  the  deceased 
and  those  claiming  under  them,  is  absent  from  the  commonwealth,  the  Probate 
Court  may,  after  public  notice  of  the  petition,  appoint  an  agent  for  such 
absent  party,  who  shall  act  for  him  in  all  things  relating  to  the  partition.  (Mass. 
Pub.  Stat.  [1882]  ch.  178,  p.  1084.) 


In  re  Horsfall’s  Estate. 

[Supreme  Court  of  Montana,  Feb.  21,  1898;  20  Mont.  495;  52  Pac.  Rep.  199.] 
Administration  of  estates — Distribution  of  proceeds. 

1.  By  the  recitals  of  a Montana  statute,  the  debts  of  the  estate  must  be  paid  in 

the  following  order:  (1)  Funeral  expenses;  (2)  The  expenses  of  the  last 
illness;  (3)  Debts  having  preference  by  law ; (4)  Judgments  rendered  in 
the  lifetime  of  the  decedent,  and  mortgages  in  the  order  of  their  date;  and 
(5)  All  other  demands  against  tbe  estate. 

2.  Another  statute  declares  that  the  preference  given  to  a mortgage  only  extends 

to  the  proceeds  of  the  property  mortgaged;  and  it  the  proceeds  are  insuffi- 
cient to  pay  the  mortgage,  the  part  remaining  unsatisfied  must  be  classed 
with  the  other  demands  against  the  estate.  Under  these  two  statutes,  the 
court  held  that  on  the  sale  of  mortgaged  chattels  by  an  administrator,  he 
must  pay  the  mortgage  debt  before  he  could  apply  any  of  the  avails  coming 
to  him  by  virtue  of  such  Bales  toward  the  general  expenses  of  adminis- 
tration. 

Vol.  Ill — "4 
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Appeal  from  an  order  of  the  District  Court  entered  at  a term 
held  in  and  for  the  county  of  Silverbow. 

Hon.  John  Lindsay,  Presiding  Judge. 

In  re  estate  of  Charles  Horsfall.  Petition  by  Henry  Royles  for 
the  payment  of  a claim.  Denied,  and  claimant  appeals.  Reversed. 

J.  IP.  Cotter,  for  appellant 

Pigott,  J. — The  only  question  presented  by  this  appeal  is 
whether  the  proceeds  of  an  administrator’s  sale  of  mortgaged 
chattels  may  be  applied  towards  paying  the  expenses  of  adminis- 
tration, aside  from  those  incident  to  such  sale.  The  petitioner  is 
the  owner  of  a note  made  by  Horsfall,  the  payment  of  which  wa3 
secured  by  a chattel  mortgage.  After  Horsfall’s  death,  the  note 
and  mortgage  were  duly  allowed  by  his  administrator,  and  approved 
by  the  judge  below.  Under  order  of  the  court,  the  administrator 
sold  these  chattels  for  $350.  The  expenses  of  the  sale  seem  to  have 
been  $3.50,  but  did  not  exceed  $10.  The  assets  of  the  estate 
consisted  of  $34  in  addition  to  the  property  subject  to  the 
mortgage.  The  total  amount  received  by  the  administrator  was 
therefore  $384.  The  petitioner’s  claim  amounted  to  $350,  and  he 
demanded  of  the  administrator  payment  of  that  sum,  less  the 
expenses  of  the  sale.  The  administrator  refused  the  demand, 
upon  the  ground  that  he  did  not  have  sufficient  money  in  his  hands, 
after  paying  the  general  expenses  of  administration,  to  discharge 
petitioner’s  mortgage  debt,  the  general  expenses  having  been 
incurred  (with  the  exception  of  the  $3.50)  for  items  having  no 
immediate  relation  to  the  sale,  and  aggregating  $89.38,  leaving  a 
balance  of  $294.62 ; and  from  this  sum,  as  the  administrator  alleges, 
taxes  for  1897  must  be  deducted.  Itappears  that  the  administrator 
offered  to  pay  to  petitioner  $294.62,  the  balance  remaining  after 
deducting  the  $89.38.  The  District  Court  refused  to  direct  the 
administrator  to  pay  the  petitioner ; and,  from  the  order  dismissing 
the  citation,  petitioner  appeals. 

It  is  conceded  by  the  appellant  that  the  expenses  of  the  adminis- 
trator’s sale  should  be  deducted  from  the  $350,  the  proceeds  of  the 
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sale.  The  question  whether  the  taxes  should  likewise  be  deducted 
is  not  clearly  raised,  and  we  shall  leave  its  determination  to  the 
trial  court  It  is  insisted  by  appellant  that  he  is  entitled  to  the 
$350,  less  the  expenses  of  sale.  Respondent  contended  in  the  court 
below  that  the  general  expenses  of  administration,  which  have 
been  referred  to,  must  be  subtracted  from  the  total  receipts  of  $384; 
and  we  must  assume  that  he  still  so  contends,  although  he  has  not 
favored  this  court  with  brief  or  argument.  After  giving  the  ques- 
tion such  consideration  as  it  deserves,  we  entertain  no  doubt  that 
appellant  is  entitled  to  be  paid  the  avails  of  the  sale,  less  only  the 
expenses  attending  it,  and,  perhaps  the  taxes  on  the  property  so 
sold  or  the  money  which  took  its  place.  It  seems  impossible  to 
find  any  principle  upon  which  the  contention  of  respondent  can  be 
sustained.  Section  2810  of  the  Code  of  Civil  Procedure  provides 
that  the  debts  of  the  estate  must  be  paid  in  the  order  following; 
(1)  Funeral  expenses;  (2)  the  expenses  of  the  last  illness;  (3) 
debts  having  preference  by  law ; (4)  judgments  rendered  in  the 
lifetime  of  the  decedent,  and  mortgages  in  the  order  of  their  date; 
and  (5)  all  other  demands  against  the  estate.  Debts  of  the  estate 
are  such  debts  only  as  were  contracted  by  or  on  behalf  of  the 
decedent  Manifestly,  these  demands  do  not  include  the  expenses 
of  administration.  Were  there  nothing  further  in  the  statutes,  it 
must,  we  think,  be  conceded  that  the  entire  debt  secured  by  chattel 
mortgage,  including  that  part  remaining  after  exhausting  the  prop- 
erty mortgaged  to  secure  its  payment,  would  be  entitled  to  pref- 
erence over  any  demand  falling  within  subdivision  5.  But  section 
2811  declares:  “ The  preference  given  in  the  preceding  section  to  a 
mortgage  only  extends  to  the  proceeds  of  the  property  mortgaged. 
If  the  proceeds  of  such  property  is  insufficient  to  pay  the  mortgage, 
the  part  remaining  unsatisfied  must  be  classed  with  the  other 
demands  against  the  estate."  Here  we  find  a limitation.  The 
preference  given  by  subdivision  4 of  section  2810  is  restricted  to 
the  proceeds  of  the  property  mortgaged ; and,  if  the  proceeds  are 
insufficient  to  pay  the  mortgage,  the  part  of  the  mortgage  debt 
remaining  unsatisfied  must  be  classed  with  “ the  other  debts  ” of 
subdivision  5;  and  the  amount  of  the  remaining  debt,  which  has 
been  secured  by  mortgage,  must  be  diminished  by  contribution 
towards  the  general  expenses  of  administration. 
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From  what  sources  are  the  moneys  necessary  to  pay  the  costs 
and  expenses  of  administration  derived  ? Certainly  from  the  assets 
of  the  estate.  The  administrator  is  not  empowered  to  resort  to  the 
property  of  another  for  the  purpose  mentioned.  While  living, 
decedent  owned  the  chattels  subject  to  the  lien  or  charge  of  appel- 
lant's mortgage  The  property  of  appellant  was  the  lien  or  charge 
created  by  the  mortgage  Decedent’s  property  was  one  thing,  and 
appellant's  was  another  and  a different  thing.  Decedent’s  owner- 
ship was  subordinate  to  appellant’s  lien.  The  chattels  under 
mortgage  constituted  assets  of  the  estate,  subject  to  the  preferential 
claim  of  the  mortgagee,  and  the  devolution  of  the  decedent’s  title 
in  no  wise  affected  or  impaired  the  right  of  appellant.  His  right 
and  property  remained  as  distinct  and  as  sacred  as  theretofore,  and 
was  and  is  a lien,  which  cannot  be  lessened  or  impaired  by  reason 
of  the  incurring  of  general  expenses  in  the  course  of  administration. 
His  right  extends  and  attaches  to  the  moneys  derived  from  the 
sale  of  the  chattels  upon  which  he  had  a lien  by  mortgage,  and  this 
right  is  exclusive  of  that  claimed  by  respondent  The  order  dis- 
missing the  citation  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  District  Court  to  hear  and  determine  the 
application  in  conformity  with  the  views  expressed  in  this  opinion. 
Reversed  and  remanded. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


NornNQHAM’s  Adm’r  vs.  Lynchburg  Trust  & Savings 
Bank  et  al. 

[Supreme  Court  of  Appeals  of  Virginia,  March  17.  1898  ; 29  8.  E.  Rep.  084.] 
Claims  against  estate. 

1.  A promissory  note  found  among  the  decedent's  effects  does  not  necessarily 

represent  a valid  indebtedness,  and  it  is  entirely  competent  to  show  by  facts 
and  correspondence  that  it  was  originally  issued  to  take  up  a preexisting 
note  which  had  been  assigned  before  maturity,  and  is  still  outstanding  as 
valid  commercial  paper. 

2.  A promissory  note  so  circumstanced  should  not  bo  allowed  as  an  actionable 

claim  against  the  estate  of  the  deceased  maker. 
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Appeal  from  an  order  of  the  Law  and  Equity  Court  entered  at 
a term  held  in  and  for  the  city  of  Norfolk. 

Walke  d Old,  for  appellant. 

Starke  <£•  Starke,  John  H.  Lewis,  and  White  & Garnett,  for  ap- 
pellees. 

Riely,  J. — The  single  question  involved  in  the  appeal  is 
whether  or  not  the  note  of  Thomas  J.  Nottingham  toW.  H.  Wren 
for  $1,500  dated  July  8,  1891,  claimed  in  the  petition  of  James  D- 
Tate,  the  personal  representative  of  M.  B.  Tate,  deceased,  is  a 
valid  debt. 

Both  Nottingham  and  Wren  are  dead,  and  this  controversy  was 
started  after  their  death.  There  is  no  direct  personal  testimony 
as  to  the  status  of  the  note,  and  its  validity  is  to  be  mainly  deter- 
mined from  the  letters  of  Wren  and  Nottingham,  and  from  cir- 
cumstances. 

W.  II.  Wren  bought  in  his  own  name,  for  himself  and  associ- 
ates, the  Mt  Athos  property  for  $25,000,  upon  the  terms  of  $5,000 
cash  and  the  residue  in  two  equal  installments,  at  6 and  12  months 
from  January  1,  1891,  with  interest  from  that  date. 

T.  J.  Nottingham  agreed  to  take  one-fifth  interest  in  the  prop- 
erty, with  the  understanding,  however,  that  it  was  not  then  con- 
venient for  him  to  make  the  cash  payment,  but  that  he  would 
give  his  note  therefor,  with  his  Glasgow  stock  as  collateral  secur- 
ity. He  executed  his  note  to  Wren  for  the  cash  payment  of 
$1,000  and  attached  the  stock  to  it;  but  Wren,  ascertaining  shortly 
thereafter  that  it  was  necessary  to  incur  certain  preliminary  ex- 
penses in  carrying  out  the  purposes  of  his  associates  and  himself 
with  reference  to  the  property,  of  which  Nottingham’s  part  was 
estimated  to  be  $500,  thereupon  returned  to  Nottingham  his  note 
for  $1,000,  and  inclosed  a note  for  $1,500,  payable  at  4 months 
from  January  1,  1891,  which  the  latter  signed  and  returned  to 
Wren  on  February  10,  1891. 

Nottingham,  on  February  27,  1891,  just  as  he  was  starting  for 
Europe  on  a protracted  tour,  sent  to  W ren  his  two  notes  for  $2,000 
each,  for  the  deferred  payments,  and  also  a note  for  $1,500  to  re- 
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new  the  note  for  that  amount  already  given  for  the  cash  payment 
and  his  part  of  the  preliminary  expenses,  in  case  there  should  be 
need  for  it  while  he  was  abroad.  The  two  notes  for  $2,000  each 
bore  date  January  1,  1891,  and  were  payable,  with  interest  from 
that  date  at  6 and  12  months,  respectively. 

On  June  30,  1891,  Wren  wrote  to  Nottingham  that  he  was  never 
able  to  get  discounted  the  note  for  $1,500  with  the  Glasgow  stock 
as  collateral  security,  and  had  been  obliged,  in  order  to  meet  the 
cash  payment  due  from  Nottingham  and  his  part  of  the  prelimi- 
nary expenses,  to  use  his  note  for  $2,000,  given  for  the  first  defer- 
red payment;  that  this  note  would  be  due  July  3d;  that  he  had  ar- 
ranged to  renew  it  for  $1,500;  and  inclosed  a note  for  this  purpose 
to  be  signed  and  returned  immediately. 

Nottingham  arrived  at  his  home  in  Norfolk,  on  his  return  from 
his  trip  abroad,  on  July  1,  1891,  and  on  July  2,  1891,  executed 
and  returned  to  Wren  the  note  for  $1,600,  to  be  used  in  renewing 
the  note  for  $2,000;  he  (Wren)  agreeing  to  pay  the  curtail  and 
discount 

The  record  shows  that  Wren  wrote  to  Nottingham  on  July  3, 
1891,  and  inclosed  other  notes  for  him  to  sign,  which  were  executed 
and  returned  to  him  by  Nottingham  on  July  6,  1891.  The  ad- 
ministrator of  Nottingham  was  never  able  to  find  the  letter  of 
Wren  of  July  3,  1891,  but  the  subsequent  correspondence  shows 
very  clearly  that  the  notes  inclosed  in  it  by  Wren  to  Nottingham, 
and  which  were  returned  by  Nottingham  to  Wren  in  his  letter  of 
July  6,  1891,  were,  one  for  $1,500,  and  the  other  for  $500,  with 
an  additional  amount  for  certain  interest  that  had  accrued.  These 
two  notes  were  evidently  intended  to  take  up  or  replace  the  note 
for  $2,000,  given  by  Nottingham  for  the  first  deferred  payment, 
and  which  Wren  had  had  discounted  to  meet  the  cash  payment  of 
Nottingham  and  his  proportion  of  the  preliminary  expenses,  and 
were  so  used  by  Wren. 

Nottingham’s  proportion  of  the  preliminary  expenses,  instead  of 
being  $500,  as  at  first  estimated,  turned  out  to  be  $1,000;  thus 
making  the  aggregate  cost  of  his  one-fifth  interest  in  the  property, 
and  of  his  part  of  the  expenses,  $6,000  principal. 

The  two  notes,  for  $2,000  each,  given  by  Nottingham  for  the 
deferred  payments,  were  proved  and  allowed  against  his  estate ; 
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their  aggregate  amount,  however,  being  reduced  by  a resale  of 
the  Ml  Athos  property,  and  the  amount  due  on  them  settled  at 
$3,000. 

The  two  notes  sent  by  Nottingham  to  Wren  on  July  6,  1891, 
to  replace  the  note  for  $2,000,  which  fell  due  on  July  3,  1891, 
were  also  proved  and  allowed.  The  four  notes,  thus  proved  and 
allowed,  aggregated  the  sum  of  $6,084.37,  which  is  the  full 
amount  for  Nottingham’s  purchase  of  a one-fifth  interest  in  the 
Mt  Athos  property,  and  of  his  part  of  the  preliminary  expenses, 
inclusive  of  interesL 

It  is  very  clear,  from  the  evidence,  that  there  existed  no  other 
indebtedness  from  Nottingham  to  Wren,  except  that  which  arose 
out  of  the  Ml  Athos  transaction,  and  the  entire  amount  thereby 
incurred  has  been  allowed  against  his  estate. 

A careful  consideration  of  the  evidence  leaves  no  room  for  ra- 
tional doubt  that  the  controverted  note  for  $1,500,  dated  July  8, 
1891,  and  payable  four  months  after  date,  which  is  claimed  by 
James  D.  Tate,  personal  representative  of  M.  B.  Tate,  deceased, 
is  the  note  sent  by  Nottingham  to  Wren  on  July  2,  1891,  in  re- 
sponse to  the  letter  of  the  latter  of  June  30,  1891.  It  may  be 
that  Wren  sent,  in  his  letter  of  July  3,  1891,  to  Nottingham,  the 
notes  which  were  executed  and  returned  by  the  latter  on  July  6, 
1891,  because  he  did  not  hear  from  Nottingham  in  reply  to  his 
letter  of  June  30th  as  promptly  as  he  had  expected,  or  because  he 
found  out  that  he  couid  not  pay  the  curtail  on  the  note  for  $2,000, 
and  had  to  arrange  it  in  some  other  way  ; but,  whatever  the  cause, 
it  satisfactorily  appears  that  those  two  notes  were  used  to  take  up 
or  replace  the  note  for  $2,000,  and  that  the  note  for  $1,500  sent  to 
Wren  by  Nottingham  on  July  2,  1891,  never  became  a debt  in 
the  bands  of  Wren.  This  conclusion  is  confirmed  by  the  conduct 
of  Wren.  His  subsequent  letters  disclose  a most  urgent  need  of 
money,  and  the  most  active  demand  for  the  payment  of  the  other 
notes;  but  throughout  his  entire  correspondence  there  is  no  de- 
mand whatever  for  the  payment  of  the  controverted  note,  nor  an 
allusion  to  it  as  an  existing  debL 

On  December  24,  1891,  he  conveyed  and  assigned  to  M.  B. 
Tate  his  real  and  personal  estate,  and  particularly  embraced  in  the 
conveyance  and  assignment  “all  notes  and  other  evidences  of  in- 
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debtedness  of  his  associates  in  the  purchase  of  the  Mt  Athos 
estate.”  He  turned  over  to  M.  B.  Tate,  in  pursuance  of  the  as- 
signment, the  two  notes,  of  $2,000  each,  given  for  the  deferred 
payments;  but  the  two  notes,  of  $1,500  and  $58437,  which  went 
to  replace  the  note  of  $2,000  which  was  given  for  the  first  deferred 
payment,  were  in  the  hands  of  the  Lynchburg  Trust  & Savings 
Bank  and  the  Krise  Banking  Company,  respectively,  which  have 
since  proved  them  against  the  estate  of  Nottingham,  and  could  not 
be  turned  over  by  Wren  to  Tate.  If  the  note  in  dispute  was  a 
subsisting  debt,  he  should  have  delivered  it  to  Tate,  in  pursuance 
of  the  assignment,  along  with  the  two  notes,  for  $2,000  each ; and 
there  is  not  the  suggestion  of  a reason  why  he  should  have  with- 
held it.  Ilis  failure  to  do  so  can  only  be  accounted  for  upon  the 
theory,  which  is  sustained  by  the  evidence,  that  the  other  notes 
referred  to  were  used  to  accomplish  the  purpose  for  which  it  was 
executed.  It  is  obvious,  from  the  circumstances  under  which  the 
note  was  found,  that  Wren  did  not  regard  it  as  of  any  value. 
After  his  death  in  a distant  state,  his  trunks,  containing  his  per- 
sonal effects  and  papers,  were  sent  to  James  D.  Tate,  the  peti- 
tioner, who,  in  looking  through  his  papers,  old  pocketbooks,  etc., 
found  it  in  an  old  pocketbook  in  one  of  the  trunks. 

We  are  of  opinion  that  the  exception  taken  by  the  administrator 
of  Nottingham  to  the  report  of  Commissioner  Smith  allowing  the 
note  as  a debt  against  his  estate  should  have  been  sustained.  The 
decree  of  the  court  below  establishing  it  as  a debt  must  therefore 
be  reversed,  and  the  claim  disallowed. 

Cardwell,  J.,  absent. 


Webb  vs.  Atkinson  et  al. 

[Supreme  Court  of  North  Carolina,  May  11, 1898;  122  N.  C.  683;  29  8.  E.  Rep. 

949.] 

Appeal  in  probate  cases — Burden  of  proof — Action  bt 

ADMINISTRATOR. 

1 In  an  action  by  an  administrator,  if  the  court  decides  after  issue  has  been 
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joined  in  the  ease,  but  before  its  actual  trial,  that  the  suit  cannot  be  main 
tained,  if  the  administrator  submits  to  a nonsuit  and  appeals  the  case,  it 
will  be  treated  as  coming  before  the  appellate  court  on  demurrer. 

2.  A decedent's  estate  must  be  administered  by  his  persouul  representative, 
who  is  empowered  to  reduce  the  same  to  a cash  basis  for  the  purpose  of 
paying  off  the  indebtedness,  and  a creditor,  merely  as  such,  is  never 
allowed  to  sell  either  the  real  or  personal  property,  that  right  being  reserved 
for  the  executor  or  administrator. 

8.  The  executor  or  administrator  is  always  a necessary  party  in  any  proceeding 
either  for  or  against  the  estate;  and  the  heirs  are  necessary  parties  to  any 
proceeding  to  subject  any  landed  interest  of  the  intestate  to  the  payment 
of  debts. 

4.  Where  an  insolvent  makes  certain  conveyances  to  his  wife  and  children 
without  consideration,  and  subsequently  dies  intestate,  in  a suit  by  the 
administrator  of  his  estate  to  recover  possession  of  the  property,  the  burden 
of  showing  the  good  faith  and  fairness  of  the  transaction  is  upon  the  grant- 
ees. 


Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Buncombe. 

Hon.  — . — . Norwood,  Presiding  Judge. 

J.  C.  Martin  and  Moore  <i  Moore , for  plaintiff 

Merrimon  <fr  Merrimon,  for  defendents. 

Furches,  J. — The  plaintiff,  Webb,  is  the  administrator  of  Nat 
Atkinson,  and  the  defendants  are  the  widow  and  heirs  at  law  of 
Nat  Atkinson.  The  plaintiff  alleges  that  his  intestate’s  estate  is 
indebted  to  the  amount  of  $30,000  or  more,  that  a part  of  said 
indebtedness  had  been  reduced  to  judgment  in  the  lifetime  of  his 
intestate,  that  his  intestate  was  insolvent  at  the  time  of  his  death, 
and  that  his  estate  is  insolvent.  The  plaintiff  then  alleges  that  his 
intestate,  being  so  insolvent,  and  while  so  insolvent,  conveyed  a 
valuable  interest  he  owned  in  a large  body  of  land  lying  in  Swain 
county  to  two  of  his  sons,  herein  made  defendants,  without  con- 
sideration, upon  a secret  trust  for  his  benefit,  and  with  the  intent 
to  hinder,  delay,  and  defraud  his  creditors;  that  this  was  done 
with  the  knowledge,  consent,  and  connivance  of  these  two  defend- 
ants; that,  not  long  after  this,  one  of  these  defendants  conveyed 
to  the  other,  and  this  one,  not  long  after  this  transaction  between 
him  and  his  brother,  sold  and  conveyed  this  Swain  county  land 
Vol.  Ill— 65 
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for  a large  price,  realizing  therefrom  some  $15,000  more  than  dis- 
charged all  incumbrances  thereon;  that  this  was  all  a part  of  the 
plan  and  scheme  of  his  intestate  to  defraud  his  creditors,  and  for 
the  benefit  of  his  said  intestate,  who  received  the  money,  the  pro- 
ceeds of  that  sale,  $15,000  or  more;  that  his  intestate  had  bought 
another  tract  of  land,  lying  in  Buncombe  county,  from  one  Graham, 
at  the  price  of  $4,000,  and  caused  the  title  therefor  to  be  made 
to  his  wife,  the  defendant  Harriet  Atkinson;  that  his  intestate  and 
the  said  Harriet  Atkinson  mortgaged  this  land  to  one  Cart- 
well  for  money  to  pay  said  Graham  for  said  land;  that  his  intestate 
took  a part  of  the  money  he  got  from  the  Swain  county  land,  and 
paid  off  and  satisfied  the  Cartwell  debt  and  mortgage;  that  this 
land  so  bought  by  his  intestate  from  Graham  was  conveyed  to  de- 
fendant Harriet,  by  the  direction  of  the  said  Nat  Atkinson,  as  a 
part  of  the  scheme,  and  for  the  purpose  of  delaying  and  defraud- 
ing the  creditors  of  said  Nat  Atkinson;  that  the  residue  or  the 
greater  part  of  the  residue  of  the  money  the  said  Nat  received  as 
the  price  of  the  Swain  county  land,  he  delivered  to  his  wife,  the 
defendant  Harriet,  not  long  before  his  death,  and  she  has  invested 
several  thousand  dollars  of  this  money  in  real  estate  in  and  near 
the  city  of  Asheville,  which  is  described  in  the  plaintiff's  complaint, 
as  is  the  Graham  land;  and  that  the  defendant  Harriet  still  has  and 
retains  the  rest  and  residue  of  the  money  received  from  the  Swain 
county  land,  not  so  expended;  that  these  debts  so  owing  by  the 
intestate  at  the  time  of  these  transactions,  which  were  intended  to 
be  delayed  and  hindered  in  their  collection,  and  their  owners  de- 
frauded thereby,  still  exist,  and  are  owing  by  the  intestate's  estate. 
The  plaintiff  asks  for  subrogation,  and  that  defendant  Harriet  be 
declared  a trustee  of  the  Graham  land,  and  the  other  land  bought 
by  the  intestate,  and  the  title  made  to  the  defendant  Harriet,  ami 
also  of  the  real  estate  bought  by  the  defendant  Harriet,  and  paid 
for  out  of  the  money  belonging  to  his  intestates  estate,  since  his 
death,  for  the  benefit  of  the  creditors,  and  for  the  payment  of  the 
debts  of  bis  intestate’s  estate.  Defendants  answer,  and  deny  all 
the  material  allegations  in  plaintiff’s  complaint,  and  especially  all 
allegations  of  fraud  on  the  part  of  the  said  Nat  Atkinson  or  any  of 
the  defendants,  and  deny  the  plaintiff’s  right  to  recover.  Upon 
he  case  being  reached  for  trial,  and  being  discussed  by  counsel, 
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the  court  held  that  plaintiff  could  not  recover,  when  plaintiff  sub- 
mitted to  a judgment  of  nonsuit,  and  appealed  to  this  court 
It  is  not  stated  upon  what  ground  the  court  rested  its  judgment 
of  nonsuit.  The  defendants  did  not  demur,  by  which  we  might 
see  what  grounds  were  assigned  by  the  defendants.  Indeed,  the 
defendants  answered  fully,  denying  all  the  material  allegations  of 
the  complaint  Nor  is  there  any  statement  of  the  case  on  appeal, 
and  defendants  complain  of  this.  But  it  is  stated  in  the  record 
that  the  complaint,  answer,  and  judgment  are  to  constitute  the 
case  on  appeal.  So  we  see  no  ground  of  complaint  on  that  ac- 
count, if  any  case  on  appeal  was  necessary.  But,  as  a nonsuit 
was  taken  upon  the  suggestion  that  the  plaintiff  could  not  recover, 
we  must  take  it  that  in  the  opinion  of  the  court  the  complaint  did 
not  state  a cause  of  action,  as  the  court  had  no  right  at  that  stage 
to  consider  anything  else,  and  was  bound  to  treat  the  statements  of 
the  complaint  as  true.  While  we  must  consider  that  the  learned 
judge  treated  the  case  as  on  demurrer,  and  we  must  so  treat  it,  it 
will  be  observed  that  the  learned  counsel  who  represented  the 
defendants  filed  no  demurrer,  but  answered  in  full.  Taking  the 
facts  in  the  complaint  to  be  true,  as  we  are  bound  to  do  in  this 
appeal,  we  are  clearly  of  the  opinion  that  the  plaintiff  has  made 
a case  entitling  him  to  judgment,  as  prayed.  While  it  was  not 
conceded  on  the  argument,  we  do  not  think  it  was  seriously  disputed 
by  defendants  but  what  the  complaint  contained  a cause  of  action, 
if  it  had  been  brought  as  a creditors’  bill  by  creditors  of  the  intes- 
tate’s estate.  But  it  was  contended  that  Code,  § 1436  (Acts 
1846),  did  not  apply,  and  Wiley  v.  Wiley  (62  N.  C.  131), 
was  cited  as  authority,  and  that  sections  1446  and  1447  did  not 
apply,  and  Heck  v.  Williams  (79  N.  C.  437),  was  cited  in  support 
of  defendants’  contention.  While  it  is  probable  that  these  statutes 
would  not  of  themselves  sustain  plaintiff’s  action,  it  does  not  en- 
tirely depend  upon  either  of  these  sections,  and  the  cases  cited  are 
easily  distinguishable  from  this  case.  Wiley  v.  Wiley  was  where 
there  had  been  sufficient  personal  property  to  pay  the  debts  with- 
out resorting  to  real  estate.  That  is  not  the  case  here  That 
case  was  brought  in  the  County  Court — a court  of  law — before  the 
joinder  of  jurisdictions.  And  as  there  had  been  sufficient  per- 
sonal property  to  pay  the  debts  of  the  testator,  which  had  been 
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lost  during  the  administration,  the  plaintiff’s  only  remedy,  if  he 
had  one,  was  in  a court  of  equity.  Heck  v.  Williams  was  where 
the  administrator  undertook  to  sell  lands  for  assets  that  had 
been  sold  by  his  intestate,  without  alleging  fraud,  and  of  course 
he  failed.  But  the  plaintiff’s  right  to  bring  and  maintain  this 
action  rests  on  higher  grounds  than  the  statutes  contained  in  the 
sections  referred  to.  It  is  equitable  in  its  nature,  and  will  be  main- 
tained on  principles  of  equitable  jurisprudence.  If  the  allega- 
tions in  the  complaint  are  true, — and  we  are  to  treat  them  as 
true, — the  plaintiff’s  intestate  has  not  only  attempted  to  perpetrate 
a fraud  on  his  creditors,  but  the  defendants  are  now  holding  and 
enjoying  the  benefits  of  this  fraud,  by  withholding  funds  and 
property  from  the  intestate’s  creditors  that  they  are  justly  entitled 
to.  This  will  not  be  allowed  in  a court  of  equity,  and  the  plain- 
tiff’s action  must  be  sustained,  unless  there  is  some  technical 
reason  why  the  plaintiff  should  not  have  brought  the  suit  Under 
our  law,  since  the  Code,  a creditor  cannot  sell  property,  real  or 
personal,  of  a deceased  debtor.  His  estate  must  be  administered 
by  his  personal  representative.  He  represents  the  estate,  and,  so 
far  as  reducing  the  same  to  assets  is  concerned,  he  represents  the 
creditors.  It  is  his  duty  to  reduce  the  estate  to  assets  to  pay  debts, 
and,  if  he  will  not,  the  creditors  may  compel  him  to  do  so.  He  is 
a necessary  party  to  all  proceeding  against  the  estate,  or  for  the 
estate,  and  the  heirs  are  necessary  parties  to  any  proceeding  to 
subject  any  landed  interest  of  the  intestate  to  the  payment  of 
debts.  These  are  all  parties  in  this  action.  Plaintiff  does  not 
claim  to  follow  the  lands  in  Swain  county,  probably  sold  for  a 
fair  price,  and  to  innocent  purchasers,  but  to  follow  the  fund,  and 
the  proj>erty  purchased  with  the  money  arising  from  this  sale.  If 
the  allegations  of  the  complaint  are  true, — and  we  are  so  to  con- 
sider them, — the  law  creates  the  defendant  H.  N.  Atkinson  a 
trustee  of  the  Graham  lands,  and  the  other  lands  bought  with  this 
money  arising  from  the  sale  of  the  Swain  county  lauds,  and  con- 
veved  to  her.  And  it  would  seem  that  sections  1446  and  1447 
might  apply.  But,  as  we  have  said,  plaintiff’s  action  rests  on  the 
higher  grounds  of  equity  and  equity  jurisprudence  If  the  alle- 
gations of  the  complaint  are  true,  and  the  intestate  were  living,  he 
could  have  this  trust  declared,  unless  prevented  by  the  allegation 
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of  fraud  on  the  part  of  defendanta  But  equity  will  not  allow  any 
suggestion  of  that  kind  to  defeat  the  rights  of  creditors.  The 
plaintiff  alleges  in  1m  complaint  that  this  action  is  brought  for  the 
benefit  of  the  creditors  of  the  intestate,  Atkinson,  to  obtain  assets 
to  pay  his  debts;  that  under  the  policy  of  our  law  of  administration, 
since  the  act  of  1869,  it  is  in  effect,  almost  a creditors’  bill  in  the 
administration  of  assets  by  the  personal  representative.  And  we 
see  no  reason  and  find  no  statute  to  prevent  the  plaintiff  from 
maintaining  this  action.  An  insolvent  man  may  have  such  trans- 
actions as  those  set  forth  in  plaintiff’s  complaint,  with  his  wife  and 
children,  if  they  are  fair,  and  for  a full  consideration.  But  the 
burden  of  showing  this  will  be  upon  them.  There  is  error,  and 
the  judgment  of  nonsuit  will  be  set  aside,  and  the  case  restored  to 
the  docket  for  trial.  Error. 


Note— APPEALS  IN  PROBATE  CASES. 

The  right  of  appeal  is  an  inseparable  incident  to  every  well  regulated  Judicial 
system,  and  it  is  certainly  a legitimate  inquiry  in  connection  with  any  of  the 
cases  reported  in  this  series  as  to  how  far  the  nature,  scope  and  effect  of 
appellate  procedure  can  be  applied  to  probate  litigation.  Before  pursuing  this 
inquiry,  however,  it  may  be  well  to  clear  the  ground  by  stating  that  every 
appeal  should  be  from  a judgment  that  is,  in  its  nature,  final.  That  is  to  say, 
interlocutory  judgments  which  are  provisional  in  their  nature  are  not  appeal- 
able, as  a general  rule,  unless  they  invade  the  substantial  rights  of  the  parties, 
nnd  directly  involve  the  merits  of  the  action.  (Weeb  v.  Stillman,  26  Kans.  871, 
874  ; Johnston  v.  Fort,  80  Ala.  78,  80  ; Turner  v.  Johnson  Co.,  14  Bush  411 ; 
Lutz  v.  Christy,  67  Cal.  457  ; Robinson  v.  Oholson,  8 Sm.  & M.  892,  396 ; 
Hodges  v.  Thatcher,  23  Vt.  455,  462;  Green  v.  Tunslall,  5 How.  [Miss.]  639, 
649 ; Matter  of  Gilbert,  104  N.  Y.  200,  205  ; Jones  v.  Jones,  42  Ala.  218,  221  ; 
North  v.  Priest,  81  Mo.  561,  563  ; Felton  v.  Sowles,  57  Vt.  882  ; Estate  of 
Keane,  56  Cal.  407  ; Wistar's  Appeal,  100  Pa.  St.  9 ; Estate  of  Dean,  62  Cal. 
613  ; Beach  v.  Fulton  Bank,  2 Wend.  225  ; Cook  v.  Horton,  129  Mass.  527 ; 
Succession  of  Labauve,  38  La.  Ann.  285 ; Snodgrass's  Appeal,  96  Pa.  St. 
420  ; Hebb  v.  Hebb.  5 GUI  506 ; King  v.  Rockhlll,  41  N.  J.  Eq.  273;  Estate  of 
Calahau,  60  Cal.  232.) 

An  appeal  generally  supersedes  the  judgment  of  the  inferior  court  so  far  that 
no  action  can  be  taken  upon  it  until  after  the  final  decision  of  the  cause.  (26 
Barb.  55  ; 5 Fla.  234  ; 4 Iowa  230  ; 5 Wis.  185  ; 106  III.  147  ; 4 Mssh.  107  ; 86 
N.  Y.  162  ) A decree  is  final  for  the  purposes  of  an  appeal  to  the  Supreme 
Court  when  it  terminates  the  litigation  between  the  parties  on  the  merits  of  the 
case  and  leaves  nothing  to  be  done  but  to  enforce  by  execution  wbat  has  been 
determined.  (108  U.  S.  24 ; 106  id.  3 ; id.  429.)  Before  an  appeal  can  be 
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prosecuted  by  one  of  several  defendants  the  case  should  be  determined  as  to  all, 
(145  U.  S.  811.)  In  equity  cases  all  parties  against  whom  a Joint  decree  is 
rendered  must  join  in  an  appeal,  if  any  be  taken  ; and  when  only  one  takes  an 
appeal,  and  there  is  nothing  in  the  record  to  show  that  the  others  were  applied 
to  and  refused  to  appeal,  and  no  order  is  entered  by  court,  on  notice,  granting 
him  a separate  appeal,  his  appeal  cannot  be  sustained.  (158  U.  S.  133; 
1 Bouvier'sLaw  Diet.  Appeal) 

In  Potter  v.  Purdy  (29  N.  Y.  106),  which  was  an  appeal  from  a Justice's 
judgment,  Mollis,  J.,  writing  the  opinion  of  the  court,  said  : ••  When  in 
special  proceedings  in  courts  or  before  officers  of  limited  jurisdiction,  they  are 
required  to  ascertain  a particular  fact,  or  to  appoint  persons  to  act  in  such  pro- 
ceedings, having  peculiar  qualifications,  or  occupying  some  peculiar  relation  to 
the  parties  or  the  subject ; such  acts,  when  done,  are  in  the  nature  of  adjudi- 
cations which,  if  erroneous,  must  be  corrected  by  a direct  proceeding  for  that 
purpose ; and,  if  not  corrected,  the  subsequent  proceedings  which  rest  upon 
them  are  not  affected,  however  erroneous  such  adjudication  may  be.  ” 

Principles  of  determination  of  surrogate  appeals. — It  has  always  been 
understood  that  appeals  from  surrogates’  decrees  were  to  be  determined,  not  on 
the  principles  governing  the  determination  of  a common  law  writ  of  error,  but 
on  those  governing  appeals  under  the  old  chancery  practice.  The  distinguish- 
ing feature  of  an  appeal  in  equity,  as  contrasted  with  a writ  of  error  at  law, 
was  that  the  appeal  was  substantially  a rehearing,  on  which  the  appellate 
court  examined  the  whole  case  as  fully  as  if  it  were  brought  before  it  in  the 
first  instance,  and  determined  all  the  questions  involved,  whether  of  law  or  fact, 
without  being  in  any  way  concluded  by  the  decision  of  the  court  below.  It  fol- 
lowed that  the  appellate  court  would  not  reverse  a decree  merely  because  im- 
proper evidence  was  admitted  by  the  surrogate,  or  proper  evidence  was  rejected 
by  him,  if  it  appeared,  on  the  one  hand,  that  there  was  competent  evidence 
sufficient  to  sustain  it,  or,  on  the  other,  that,  after  considering  the  rejected 
evidence,  the  decree  was  still  sustainable  on  the  facts  shown.  In  other  words, 
the  appellate  court  might  treat  the  appeal  as  if  it  were  an  original  hearing,  and 
must  make  such  a decree  as  in  its  judgment  ought  to  have  been  made  in  the 
first  instance.  It  is  expressly  provided  that  a decree  or  order  shall  not  be  re- 
versed for  an  error  in  admitting  or  rejecting  evidence,  unless  it  appears  to  the 
appellate  court  that  the  exceptant  was  necessarily  prejudiced  thereby.  To 
justify  a reversal  under  tills  provision,  it  must  appear  that,  if  competent  evi- 
dence, which  was  rejected,  had  been  received,  the  appellant's  case  would  not 
have  failed,  or  that,  without  improper  evidence,  which  was  received,  the 
respondent's  case  was  deficient.  Where  the  evidence  is  not  returned,  the  facts 
found  by  the  court  or  referee  must  be  assumed  to  be  justified  by  the  proof. 
An  appeal  from  a decree  or  an  order  brings  up  for  review,  by  each  court  to 
which  the  appeal  is  carried,  each  decision  to  which  an  exception  was  duly  taken 
by  the  appellant.  (Redf.  Law  and  Practice  of  Surrogates'  Courts  [5th  ed.] 
915.) 

Appeal ; how  taken. — An  appeal  must  be  taken  by  the  service,  within  the 
state,  upon  each  party  to  the  special  proceeding,  other  than  the  appellant,  and 
upon  the  surrogate,  or  the  clerk  of  the  Surrogate’s  Court,  of  a written  notice, 
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referring  to  the  decree  or  order  appealed  from,  and  stating  that  the  nppellant 
appeals  from  the  same,  or  from  a specified  part  thereof.  Where  a party  to  the 
special  proceeding  in  the  court  below  appeared  in  person,  the  notice  of  appeal 
must  be  personally  served  upon  him  ; where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his  attorney.  Where  a 
parly,  who  was  duly  cited,  did  not  appear  in  the  Surrogate’s  Court,  notice  of 
appeal  must  he  served  upon  him  personally,  if  lie  can,  with  due  diligence,  be 
found  within  the  county  ; otherwise  it  may  be  served  by  depositing  it,  indorsed 
with  a direction  to  the  party,  with  the  surrogate  or  the  clerk  of  the  Surrogate's 
Court.  Where  a person  to  be  served  cannot,  with  due  diligence,  be  found,  to 
make  personal  service  upon  him,  as  prescribed  in  this  section,  the  surrogate,  or 
a justice  of  the  Supreme  Court,  may,  by  order,  prescribe  such  a mode  of  service 
as  he  thinks  proper ; and  service  in  that  mode  has  the  same  effect  as  personal 
service.  (N.  Y.  Code.  Civ.  Pro.  § 2574.) 


Riley  et  al.  vs.  Sherwood  et  al. 

[Supreme  Court  of  Missouri,  Division  Nc.  2,  May  17,  1898;  144  Mo.  354  ; 45 
S.  W.  Rep.  1077.] 

Testamentary  capacity — Evidence  op  undue  influence. 

1.  Opinion  evidence  is  very  unsatisfactory  at  best,  but,  when  the  facts  upon 

which  it  is  predicated  disclose  that  it  is  without  any  reasonable  founds 
tlon,  it  has  no  probative  force. 

2.  Where  the  evidence  shows  that  the  testatrix  was  well  advanced  in  years  and 

somewhat  forgetful  at  times,  but  that  she  knew  and  remembered  all  her 
children  and  grandchildren,  and  also  knew  exactly  what  property  she  had 
and  how  she  wished  to  dispose  of  it,  the  court  will  consider  that  she  is  in 
possession  of  testamentary  capacity. 

8.  The  constraint  or  fraud  or  undue  influence  necessary  to  set  aside  a will  must 
be  a present  restraint,  fraud  or  undue  Influence  operating  upon  the  testa- 
tor's mind  so  as  to  destroy  free  agency,  and  substitute  for  her  or  his  own 
another  person's  will. 

4.  Instructions  to  the  Jury  that  are  manifestly  misleading  and  erroneous,  and 
are  without  the  sanction  of  the  law  and  contradict  the  whole  tenor  of  other 
instructions,  cannot  be  regarded  as  harmless  and  are  sufficient  to  reverse 
the  case. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Audrain. 

Hon.  E.  M.  Hughes,  Presiding  Judge. 
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Action  by  J.  M.  Riley  and  others  against  C.  C.  Sherwood  and 
others  to  set  aside  the  will  of  Mrs.  E.  A.  Shootman,  deceased. 
From  a judgment  for  plaintiffs,  defendants  appeaL  Reversed. 

IF.  M.  Williams , W.  W.  Fry  and  IF.  U.  Kerman , for  appellants. 

Geo.  Robertson,  for  respondents. 

Gantt,  P.  J. — Mrs.  E.  A.  Shootman  died  in  Mexico,  Mo.,  in 
February,  1895,  at  the  age  of  seventy-eight  years.  She  left,  sur- 
viving her,  five  daughters  (Mrs.  Georgiatia  Riley,  Mrs.  Mollie 
Showers,  Mrs.  Minnie  Sherwood,  and  Mrs.  Fannie  Tyrrell)  and 
one  son  (Lucian  E.  Shootman).  Her  children  were  all  married, 
and  had  homes  of  their  own.  The  old  lady  lived  in  some  rooms 
over  one  of  her  business  houses  in  the  city  of  Mexico,  and  ordi- 
narily stipulated  for  her  board  and  necessary  attention  when 
leasing  her  other  rooms  to  her  tenants  on  the  same  floor.  She 
had  moved  to  Mexico,  with  her  husband  and  children,  from  Ful- 
ton, about  the  close  of  the  war.  We  infer  that  her  husband  had 
little  or  no  property  at  that  time;  and,  soon  after  their  advent  in 
Mexico,  Mrs.  Shootman  began  to  earn  her  own  living,  and  pro- 
vide for  her  family,  by  engaging  in  the  millinery  business  and 
dressmaking.  By  her  own  efforts,  and  the  assistance  of  her  chil- 
dren, the  property  which  forms  the  bone  of  contention  in  this  case 
was  accumulated,  with  the  exception  of  a legacy  she  received 
about  1873  or  1874  from  Virginia,  which  is  variously  estimated 
from  $800  to  $1,900.  At  the  date  of  her  death  Mrs.  Shootman 
owned  two  brick  business  houses  in  Mexico,  of  the  value  of  $8,500, 
a vacant  lot  in  said  city,  and  a small  residence  occupied  by  her 
son,  Lucian,  and  320  acres  of  land  in  what  was  Garfield  county, 
Kan.,  estimated  to  be  worth  $200,  and  about  $1,200  worth  of  per- 
sonal estate.  On  the  24th  of  June,  1893,  she  executed  her  last 
will  and  testament,  duly  attested  by  William  H.  Kennan,  Esq., 
and  R.  R.  Arnold,  cashier  of  the  First  National  Bank  of  Mexico. 
The  will  was  drawn  by  Mr.  Kennan.  By  this  will  she  devised  the 
two  storehouses  and  the  vacant  lot  to  her  two  daughters,  Mrs.  Sher- 
wood and  Mrs.  Tyrrell,  “ to  have  and  to  hold  as  their  sole  and 
separate  property,  free  from  the  care  and  control  of  their  hus- 
bands." To  Lucian,  her  son,  she  gave  the  residence  lot  occupied 
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by  him  for  his  life,  remainder  at  his  death  to  his  two  youngest 
daughters,  and  $500.  To  Mrs.  Riley  she  gave  $500,  and  to  Mra 
Showers  $1 ; assigning  as  a reason  why  she  did  not  give  her  more 
that  she  had  theretofore  “ advanced  to  her  goods  and  money  to 
equal  $6,000.”  This  will  was  duly  probated  in  the  Probate  Court. 
The  present  suit,  to  have  said  will  declared  not  the  last  will  and 
testament  of  Mra  Shootman,  was  commenced  by  Mra  Riley  and 
M ra  Showers,  and  made  returnable  to  the  June  term,  1895,  of  the 
Audrain  Circuit  Court.  A trial  was  had  at  the  same  term,  and  a 
verdict  and  judgment  rendered  that  said  paper  writing  was  not  the 
last  will  of  Mra  Shootman.  From  that  judgment  the  defendants 
appeal.  Other  necessary  facta  will  be  stated  in  the  course  of  the 
opinion. 

1.  The  petition  counts  upon  two  grounds  to  set  aside  the  will : 
First,  that  Mra  Shootman  was  not  of  sound  mind  and  memory ; 
second,  that  the  will  was  procured  by  undue  influence  of  her 
daughters,  Mra  Tyrrell  and  Mra  Sherwood,  and  their  husbands, 
and  particularly  of  C.  C.  Sherwood,  the  husband  of  Mra  Sher- 
wood. The  evidence  on  the  part  of  the  defendants  was  abundant 
to  show  that  Mia  Shootman  had  been  a very  energetic  business 
woman,  and  by  her  thrift,  industry,  and  economy  had  accumulated 
about  $12,000  worth  of  property,  over  and  above  the  support  of 
herself  and  children,  and  was  fully  competent  to  manage  her  af- 
fairs, and  dispose  of  the  estate  by  her  will.  Mr.  Kennan,  the  at- 
torney who  drew  the  document,  testified:  He  had  known  Mrs. 
Shootman  for  twenty-six  years.  Had  resided  in  Mexico,  the  city 
in  which  she  lived,  during  all  that  time.  That  she  was  a fine  busi- 
ness woman,  and  of  excellent  mind — a determined  and  positive 
character  and  careful  in  her  business  matters.  Had  often  done 
business  for  her.  He  detailed  the  circumstances  attending  the 
draft  of  the  will.  Mrs.  Shootman  sent  for  him  to  come  to  her 
rooms.  She  had  fallen  and  broken  her  thigh  some  fifteen  years 
previous  to  this  time,  and  could  get  up  and  down  stairs  only  when 
assisted,  and  then  with  much  inconvenience  to  herself.  He  went 
to  see  her.  She  desired  him  to  prepare  her  will.  He  sat  down, 
and  took  notes  as  she  dictated,  and  then  went  to  his  office  and 
drew  the  will,  took  it  back  and  read  it  over  to  her;  and,  after  she 
expressed  herself  as  satisfied  with  it,  he  went  after  Mr.  Arnold, 
Vol.  Ill— 66 
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the  cashier  of  the  First  National  Bank,  and  they  returned  to  her 
room.  She  signed  it,  and  then  Mr.  Arnold  and  Mr.  Kennan  at- 
tested it  as  witnesses.  Nobody  else  was  present  at  the  time.  She 
then  took  it  and  put  it  away.  She  talked  about  all  of  her  property, 
and  mentioned  a piece  of  Kansas  land  that  she  said  was  mortgaged, 
and  was  sandy  and  worthless ; and  she  said  she  would  not  put  it 
in.  Mr.  Arnold,  who  was  evidently  entirely  disinterested,  testified 
that  he  had  known  Mrs.  Shootman  since  1872 ; that  she  did  busi- 
ness with  the  bank  of  which  he  was  cashier.  He  says:  “ I always 
thought  she  was  a good,  fair,  average  business  woman.  She  evi- 
dently had  a good  memory.”  He  recalled  that  she  had  assumed 
a mortgage  on  some  Kansas  property  which  she  had  purchased, 
and  he  had  paid  this  interest  for  her,  and  the  taxes  on  that 
land,  through  his  bank.  In  regard  to  that  he  says,  “ She  would 
sometimes  ask  me  if  it  was  not  about  time  that  interest  was  due ; " 
and  he  could  not  remember  without  consulting  his  books,  but 
would  ask  her  when  she  sent  the  last  draft,  “ and  she  could  tell 
me  exactly,  and  1 would  go  to  the  bank,  and  find  I had  sent  the 
draft  at  that  time.”  He  continued  his  acquaintance  with  her  up 
to  a month  or  two  of  her  death,  and  long  after  the  execution  of 
the  will,  and  he  thought  her  mind  was  ns  clear  and  sound  as  it 
ever  had  been  during  his  long  acquaintance.  B.  L.  Locke,  for 
many  years  county  clerk  of  Audrain  county,  testified  that  she  was 
a bright,  sensible  woman,  methodical  in  her  business,  and  a good 
manager.  W.  C.  Gallaway,  a general  salesman  for  the  firm  of  D. 
B.  Fisk  & Co.,  of  Chicago,  testified : He  had  sold  Mrs.  Shootman 
goods  for  twenty-five  years.  Saw  her  two  or  three  times  every 
year.  After  she  went  out  of  business,  when  he  would  go  to 
Mexico  he  would  go  to  see  her,  and  spend  the  evening  with  her. 
He  always  considered  her  mental  condition  to  be  good,  and  it  was 
as  good  in  1893  as  it  ever  was.  To  the  same  effect  is  the  evidence 
of  a number  of  other  witnesses  for  defendants,  and,  we  may  add, 
of  those  for  plaintiffs,  with  this  qualification  : That  plaintiffs’  wit- 
nesses all,  or  nearly  all,  testified  that  in  their  opinion  Mrs.  Shoot- 
man was  childish  ; and,  when  interrogated  as  to  their  definition  of 
“childishness,”  they  explained  that  she  was  very  particular  about 
her  business.  She  required  her  tenants  to  incorporate  in  their 
checks  in  payment  of  rent  a statement  of  what  month  it  was  given 
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for.  She  was  very  solicitous  that  her  own  dishes  and  other  small 
articles  should  be  replaced  in  her  own  room  after  they  had  been 
used  in  her  tenants’  rooms.  On  one  occasion  she  was  known  to 
have  cried  because  one  of  her  tenants  had  left  her  without  any- 
thing to  eat  in  her  house.  It  was  said : That  she  was  given  to 
repeating  the  same  direction;  to  telling  over  and  over  the  story  of 
her  past  life — especially  to  recounting  incidents  of  her  life  when  a 
girl  or  young  lady  in  Salem,  Va.  That  she  was  a great  talker, 
especially  after  she  was  confined  to  her  rooms  after  she  had  suf- 
fered from  a broken  thigh.  Mrs.  Riley,  one  of  the  plaintiffs  (a 
daughter  who  had  married  and  left  home  before  Mra  Shootman 
and  her  other  daughters  had  commenced  and  carried  on  the  mil- 
linery business),  testified  : Her  mother's  natural  disposition  was 
pleasant,  quiet,  reserved,  and  retiring.  That  she  disliked  Mr. 
Sherwood.  That  he  used  vile  language  in  the  presence  of  her 
mother,  and  was  disagreeable  to  her,  and  she  had  referred  to  him 
once  as  a fool ; and  up  to  her  visit  to  this  son-in-law  in  1893,  be 
had  been  repulsive  to  her,  but  after  that  visit  he  was  very  at- 
tentive to  her.  He  would  take  bold  of  her — put  his  arms 
around  her;  and,  contrary  to  her  former  nature,  she  was  pleased 
with  his  attention.  This  witness  testified  that  Mr.  Sherwood 
was  at  Mrs.  Shootman’s  on  the  day  the  will  was  made.  She 
further  testified  that  her  mother  was  very  forgetful;  lost  her 
things  about  the  house;  would  go  to  sleep  in  her  chair,  to 
which  she  was  confined  on  account  of  her  broken  thigli  and  a 
very  severe  hurt  to  one  of  her  feet;  that  she  considered  her 
mind  very  weak.  While  Mrs.  Riley  persisted  in  saying  that 
Mr.  Sherwood’s  language  was  rude  and  vile,  she  could  not  be 
induced  to  state  the  expressions  themselves,  and  she  was  wholly 
uncorroborated  on  this  point  Mrs.  Showers,  the  other  plain- 
tiff, testified  that  in  the  last  years  of  her  mother’s  life,  she 
could  see  a great  difference  in  her.  She  had  become  much  more 
feeble  mentally.  She  was  forgetful  and  childish,  and  was  not 
able  to  attend  to  business.  Mrs.  McKey,  a witness  for  plaintiffs, 
after  saying  that  Mrs.  Shootman  was  childish,  testified  : “She  was 
perfectly  rational  on  all  business  subjects.  I don’t  consider  her  so 
good  on  other  subjecta  She  was  perfectly  clear  on  money  matters. 
Her  mind  was  good  on  money  matters  and  business  matters." 
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Plaintiffs  called  three  physicians,  and  propounded  to  them  the 
following  hypothetical  question : “I  will  submit  to  you,  doctor,  a 
hypothetical  question  : Suppose  that  a woman  had  been  an  active 
business  woman,  and  engaged,  we  will  say,  in  the  millinery  busi- 
ness, and  had  been  engaged  in  that  from  1865,  when  she  was  a 
woman  possibly  forty-five  years  of  age,  and  continued  in  that 
business,  led  an  active  life,  been  what  we  would  call  a good  busi- 
ness woman,  until  1890,  or  ’91,  or  92, — somewhere  along  there, — 
and  along  there,  we  observe  in  her,  her  business  capacity  was  not 
so  good.  She  had  become  forgetful  of  present  events.  Was  in 
the  habit  of  repeating  over  and  over  the  same  story,  and  would 
frequently  go  back  to  her  early  life,  and  tell  it  over  and  over 
again.  Would  sometimes  be  in  the  act  of  telling  something,  and 
would  suddenly  forget,  and  not  be  able  to  go  on.  There  would 
be  a transformation  in  her  affections,  and  she  would  not  have  that 
feeling  for  some  of  her  children  that  she  had  had  before  in  her 
life,  and  that  condition  continued  to  intensify  until  1893,  and  that 
same  condition  to  exist  in  1893.  In  the  early  part  of  her  life  she 
was  rather  dignified  and  reserved,  up  to  1893.  After  this  there 
seems  to  come  a change  upon  her,  and  things  which  had  been  dis- 
agreeable to  her  in  early  life  would  please  her.  She  was  a sub- 
ject of  flattery,  of  little  attentions  such  as  giving  her  knickknacks 
and  candies, — such  as  doing  her  as  a person  would  do  a child.  I 
will  get  you  to  state  whether  or  not,  in  your  opinion,  in  1893  that 
person  was  of  unsound  mind  or  not”  Defendants  objected  for 
the  reason  that  “ it  is  not  based  upon  facta  In  the  first  place, 
some  of  the  things  stated  are  not  in  evidence.  That  is  not  the 
way  to  get  at  the  question.  Immaterial  and  irrelevant"  Plaint- 
iffs' attorney  here  said : “ If  there  is  anything  in  that  question  not 
based  upon  the  evidence,  if  defendants'  attorney  will  point  it  out, 
I will  change  the  question  to  conform  to  the  facts.”  The  court 
overruled  the  objection,  and  defendants  excepted.  Two  physi- 
cians answered  that  the  facts  supposed  “ all  pointed  to  an  unsound 
mind."  The  other  testified  that  it  pointed  to  senility,  and,  from 
a doctor’s  standpoint,  evidence  of  unsound  mind,  but  it  was  very 
difficult  to  answer  with  reference  to  all  the  hypotheses;  but,  when 
told  he  must  assume  the  truth  of  the  facts,  stated  that  he  would 
say  “ she  was  of  unsound  mind.”  Notwithstanding  that  Mrs. 
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Showers  thought  her  mother’s  mind  was  failing,  she  and  her  hus- 
band made  a trade  with  her  mother  for  some  city  property  in 
Salina,  Kan.,  in  the  fall  of  1891,  by  which  she  deeded  them  all 
her  interest  in  the  property  for  $500,  for  which  they  gave  her  their 
joint  note  This  property  Mrs.  Shootman  had  taken  for  the  bal- 
ance of  millinery  stock,  inventoried  at  $4,000.  After  a careful 
reading  of  every  word  of  this  evidence,  the  conclusion  is  irresistible 
that  there  was  no  legal  evidence  worthy  of  the  name  which  went 
to  prove  that  Mrs.  Shootman  did  not  have  sufficient  intelligence 
to  transact  her  ordinary  business  affairs,  and  did  not  understand 
the  nature  of  the  business  in  which  she  was  engaged,  when  she 
had  Mr.  Kennan  prepare  her  will,  and  when  she  executed  it  Nor 
can  it  be  doubted  that  she  knew  and  remembered  all  her  children 
and  grandchildren,  and  knew  exactly  what  property  she  had,  and 
how  she  wished  to  dispose  of  it  Having  this  much  capacity,  in 
the  absence  of  undue  influence  nnd  fraud  to  induce  her  to  make 
an  unjust  discrimination  she  was  competent  to  make  a will,  under 
the  laws  of  this  state.  ( Benoist  v.  Afurrin,  58  Mo.  322  ; Jackson 
v.  Ilurdin,  83  id.  184 ; Farmer  v.  Farmer , 129  id.  630 ; 31  S.  W. 
926;  Berberet  v.  Berberet,  131  Mo.  399;  33  S.  W.  61;  Cash  v.  Lust 
[Mo.  Sup.],  44  S.  W.  724.)  It  is  incredible,  in  view  of  all  the 
evidence  in  this  case,  that  the  jury  should  have  believed  that  Mrs. 
Shootman's  will  should  be  set  aside  on  the  ground  of  a want  of 
sufficient  capacity  to  execute  a will : and  we  are  forced  to  the 
conclusion  that  the  Circuit  Court  only  tolerated  this  verdict  be- 
cause it  was  of  opinion  that  the  jury  were  justified  in  finding 
against  this  will  on  the  ground  that  there  was  sufficient  evidence 
to  justify  them  in  finding  that  it  was  procured  by  undue  influence 
of  the  defendants,  or  some  one  of  them.  We  are  not  unmindful 
of  the  sweeping  expressions  that  the  testatrix  was  childish  and 
forgetful ; that  she  was  more  feeble  mentally  than  she  had  been  in 
her  more  robust  womanhood,  before  she  had  suffered  from  her 
broken  hip.  In  all  this  mass  of  testimony  there  is  no  evidence 
that  she  was  incapable  of  transacting  ordinary  business,  or  was 
ignorant  of  her  estate,  or  the  objects  of  her  bounty.  The  mere 
statement  that,  as  she  advanced  in  years,  her  mind  was  not  so 
vigorous  as  in  her  young  womanhood,  imparts  no  information  as 
to  her  want  of  capacity  to  dispose  of  her  property.  As  was  said 
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in  McFadin  v.  Catron  (138  Mo.  197 ; 38  S.  W.  932,  and  39  id. 
771),  “such  indefinite  generalities  will  not  suffice.”  The  law  ex- 
acts something  more  definite  and  tangible  than  such  assertions  to 
overcome  the  judgment  of  the  disinterested  business  men  and 
neighbors  who  transacted  business  with  this  testatrix  up  to  the 
time  of  her  death  without  once  questioning  her  ability  to  transact 
her  business  in  an  intelligent  manner.  Opinion  evidence  is  very 
unsatisfactory  at  best,  but,  when  the  facts  upon  which  it  is  predi- 
cated disclose  that  it  is  without  any  reasonable  foundation,  it  has 
no  probative  force.  Nor  do  we  overlook  the  expert  evidence. 
The  medical  profession  sometimes  complain  that  the  courts  do  not 
keep  pace  with  the  scientific  advance  in  the  knowledge  of  insanity, 
and  it  may  be  they  do  not  always ; but  certainly  the  courts  are 
not  unreasonable  when  they  reject  the  conclusions  of  those  who 
claim  to  be  experts,  when  they  pronounce  a person  insane,  with- 
out hesitation,  upon  such  a meager  hypothesis  as  that  presented 
to  them  by  the  learned  counsel  for  plaintiffs  in  this  case.  In  this 
hypothesis  it  is  deemed  evidence  of  insanity  that  an  old  person 
does  not  remember  recent  events  as  vividly  as  those  which  trans- 
pired in  her  youth  ; that  she  had  changed  her  opinion  of  a son-in- 
law  after  visiting  him  in  his  family, — taking  no  account  that  her 
prior  opinion  may  have  been  based  upon  an  unreasonable  preju- 
dice, and  her  last  opinion  formed  upon  knowledge  and  experience 
that  she  had  been  prejudiced  against  him  without  any  cause. 
Again,  it  was  considered  evidence  of  insanity  that  Mrs.  Shootman 
in  her  old  age  delighted  to  recall  the  recollections  of  her  child- 
hood and  young  womanhood  in  Salem,  Va.  It  was  said  the  con- 
stant repetition  of  those  events  in  her  life  was  evidence  of  an  un- 
sound mind.  To  one  who  never  lived  in  the  Old  Dominion  prior 
to  the  late  war  between  the  states,  the  fondness  with  which  all 
Virginians  dwell  upon  those  halcyon  days,  sweetened  with  an  un- 
rivaled hospitality, — this  tendency  to  recall  again  and  again  the 
memories  of  that  period  may  seem  unnatural ; but  to  those  who 
knew  Virginia  at  that  time,  even  as  casual  sojourners,  instead  of 
being  evidence  of  weakness  it  would  excite  suspicion  should  a 
Virginian  neglect  for  any  considerable  time  to  recount  the  glories 
and  delights  of  that  period.  Indeed,  it  can  be  said  that  such  was 
the  spell  of  that  life  that  all  who  came  within  its  influence  became 
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intoxicated  with  its  charms,  and  ever  afterwards  dwelt  with  loving 
reiteration  upon  its  refinement.  We  are  unwilling  to  believe  that 
any  considerable  number  of  the  most  advanced  neurologists  would 
see  in  this  amiable  disposition  to  linger  over  the  memories  of 
youth  and  home  the  most  remote  evidence  of  unsound  ness  of 
mind.  Certain  it  is  that  the  courts  of  this  land  reject  it  as  evi- 
dence of  incapacity  to  make  a will.  We  shall  not  adopt  a rule 
which  would  practically  debar  nine-tenths  of  the  people  who  have 
passed  the  meridian  of  life  of  the  privilege  of  disposing  of  their 
property  by  will.  Neither  is  the  fact  that  Mrs.  Shootman  did  not 
have  the  same  feeling  for  some  of  her  children  in  her  later  days 
that  she  had  when  they  were  younger,  of  itself,  and  without  quali- 
fication, any  evidence  of  insanity.  The  hypothesis  ignores  the 
ingratitude  of  children,  and  many  other  reasons  which  might 
cause  a change  in  a parent’s  feeling  towards  a child.  In  this  case 
lira  Shootman  considered  that  Mrs.  Showers  and  her  husband 
had  not  dealt  fairly  by  her  in  the  Kansas  land  matters. 

2.  We  are  thus  brought  to  the  consideration  of  the  evidence 
offered  to  prove  that  the  defendants  procured  the  will  to  be  made 
as  it  was  by  undue  influence  exercised  over  Mrs.  Shootman,  preju- 
dicing her  mind  against  her  daughter  Mrs.  Showers.  In  this  state 
the  rule  is  established  that  such  influence  must  be  such  as  amounts 
to  overpersuasion,  coercion,  or  force,  destroying  the  free  agency 
and  will  power  of  the  testator.  It  must  not  be  merely  the  influ- 
ence of  affection  or  attachment,  nor  the  desire  of  gratifying  the 
wishes  of  one  beloved  and  trusted  by  the  testator.  ( Jackson  v. 
Hardin,  83  Mo.  185 ; McFadin  v.  Catron,  138  id.  197 ; 38  S.  W. 
932,  and  39  id.  771.)  It  is  not  sufficient  that  one  may  have 
influence  over  the  testator,  but  it  must  be  shown  that  influence 
was  unduly  or  unjustly  exercised.  (Brinkman  v.  Rueggesick,  71 
Mo.  653.)  Nor  will  the  mere  existence  of  a motive  and  an  oppor- 
tunity to  exert  undue  influence  suffice.  The  burden  is  on  the 
party  asserting  it  to  prove  that  a will  is  the  result  of  undue  influ- 
ence. (Carl  v.  Gabel,  120  Mo.  288;  25  S.  W.  214;  McFadin  v. 
Catron,  138  Mo.  197 ; 38  S.  W.  932,  and  39  id.  771,  ami  cases 
cited.)  Now,  in  this  case  there  is  not  a scintilla  of  evidence  that 
either  Mrs.  Tyrrell  or  Mrs.  Sherwood  exercised  the  slightest  influ- 
ence over  their  mother  in  procuring  the  will  to  be  made  as  it  was. 


Digitized  by  Google 


528 


PROBATE  REPORTS  ANNOTATED. 


They  were  living  with  their  families  in  St.  Louis,  and  Columbia, 
and  no  witness  testified  to  a word  or  act  of  theirs  which  could  be 
tortured  into  an  effort  to  dominate  the  mind  of  their  mother,  or 
prejudice  her  against  their  sisters.  The  charge  of  undue  influ- 
ence must  rest  entirely  upon  the  allegation  that  her  son-in-law  C. 
C.  Sherwood  exerted  undue  influence  over  Mrs.  Shootman.  The 
claim  is  made  that  prior  to  Mrs.  Shootman’s  visit  to  Mrs.  Sher- 
wood's home  in  Omaha  he  was  disagreeable  to  Mrs.  Shootman. 
But  after  that  visit,  and  after  her  return  to  Mexico,  Mr.  Sherwood, 
when  in  Mexico  on  his  business  as  a commercial  traveler,  would 
sleep  at  Mrs.  Shootman’s  and  board  with  her  tenant.  He  would 
procure  ice,  fruit,  and  other  delicacies,  and  take  them  to  the  old 
lady,  and,  in  his  treatment  of  her,  was  affectionate  in  speech  and 
manner ; and  the  old  lady  showed  quite  plainly  her  appreciation 
of  his  kindness.  Both  Mr.  Kennan  and  Mr.  Arnold  testify  un- 
equivocally that  Mr.  Sherwood  was  not  present  either  when  the 
directions  were  given  for  the  draft  of  the  will,  or  when  it  was  signed 
by  her  and  attested  by  them,  it  is  true,  a young  granddaughter 
of  the  plaintiff  Mrs.  Riley  testified  that  on  some  day  in  June,  1893, 
she  came  to  see  her  great-grandmother,  Mrs.  Shootman,  and,  when 
she  reached  the  door  of  her  room,  Mr.  Kennan  and  Mr.  Arnold 
were  in  the  room  with  Mrs.  Shootman,  and  had  a number  of 
papers  out,  and  one  of  them  was  writing,  but  she  heard  nothing 
about  a will.  During  this  occurrence  Mr.  Sherwood  came  in,  and 
walked  into  the  room,  and  spoke  to  them  ; but  she  did  not  hear 
the  subject  of  the  conversation,  and  left  Mrs.  Shootman’s  ten- 
ant Mrs.  Shaw,  testified  that  Mr.  Sherwood  was  in  Mexico,  and 
boarded  with  her.  He  paid  her  for  his  board.  He  was  very  nice 
and  affectionate  to  Mrs.  Shootman.  She  remembers  he  was  there 
on  the  18th  and  26th  days  of  June,  but  cannot  remember  whether 
he  was  there  on  the  23d  of  June.  This  witness  also  testified 
that  on  one  occasion  Mr.  Sherwood  said  to  her  that  he  had  nursed 
Mrs  Shootman  when  she  was  sick,  and  she  did  not  want  any 
one  else  to  wait  on  her.  He  stated  that  the  old  lady  was  worth 
$50,000.  Eva  Blanchard  testified  that  she  carried  the  note  to  Mr. 
Kennan  when  he  was  summoned  to  write  the  will.  That  day  she 
saw  Mr.  Sherwood  talking  to  Mrs.  Shootman.  In  a word,  it  was 
proven  that  this  son-in-law,  when  in  Mexico  on  his  business  as  a 
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commercial  traveler,  made  bis  headquarters  at  bis  mother-in-law's 
house,  but  paid  his  board  to  her  tenant ; that  he  was  kind  and 
attentive  to  her,  and  treated  her  affectionately ; that  he  was  prob- 
ably in  Mexico  the  day  the  will  was  written ; and,  because  of  this 
opportunity  to  influence  her  will,  it  is  claimed  this  is  evidence 
of  undue  influence.  Upon  evidence  like  the  foregoing  the  court 
instructed  the  jury  in  the  eighth  instruction  for  plaintiffs,  as  fol- 
lows: “No.  8.  The  court  instructs  the  jury  that  the  undue  in- 
fluence, as  used  in  these  instructions,  is  when  the  mind  of  the  tes- 
tatrix has  been  overpowered  and  subjected  to  the  will  of  another ; 
and  if  you  shall  believe  from  the  evidence  in  the  case  that  the 
said  Mrs.  Shootman  at  the  time  of  the  making  of  the  will  in  ques- 
tion was  weak-minded,  and  some  other  person,  by  artful  and  cun- 
uing  contrivances,  or  by  flattery,  or  by  any  pressure,  of  whatever 
character,  overcame  her  own  volition,  and  caused  her  to  make  the 
will  in  question,  then  there  was  such  an  undue  influence  as  will 
invalidate  the  will  in  dispute;  and  you  are  further  instructed  that 
such  undue  influence  is  not  measured  by  degree  or  extent,  but 
that  it  is  sufficient  to  invalidate  the  will,  however  slight”  As 
already  said,  the  constraint  or  fraud  or  undue  influence  necessary 
to  set  aside  a will  must  be  a present  restraint,  fraud,  or  undue  in- 
fluence, operating  upon  the  testator's  mind  so  as  to  destroy  his  or 
her  free  agency,  and  substitute  for  his  or  her  own  another  person’s 
will.  To  tell  a jury  that  “such  undue  influence  is  not  measured 
by  degree  or  extent,  but  is  sufficient,  however  slight,  to  invalidate 
the  will,"  is  exceedingly  misleading  nnd  erroneous.  In  the  form 
given,  a jury  might  well  conclude  they  were  justified  in  setting 
aside  a solemn  will  upon  the  slightest  proof  of  the  exertion  of 
any  influence  over  the  testator  or  testatrix.  While  the  facts  of 
each  case  must  determine  whether  undue  influence  hns  been  ex- 
ercised, it  cannot  be  said  that  such  influence  is  not  measured  by 
degree  or  extent  In  extent,  at  least,  it  must  amount  to  the  sub- 
stitution of  the  will  of  another  for  that  of  the  testator.  The  last 
clause  of  this  instruction,  in  these  words,  “and  you  are  further 
instructed  that  such  undue  influence  is  not  measured  by  degree  or 
extent  but  that  it  is  sufficient  to  invalidate  the  will,  however 
slight,”  is  without  the  sanction  of  the  law,  and  is  not  only  hurtful 
and  erroneous,  but  contradicts  the  whole  tenor  of  all  the  other  in- 
Vol.  IU-67 


Digitized  by  Google 


630 


PROBATE  REPORTS  ANNOTATED. 


structions,  which  required  the  influence  to  overpower  the  will  of 
the  testatrix.  The  result  reached  by  the  jury  can  only  be  recon- 
ciled with  the  theory  of  this  clause,  and  the  court’s  action  in  sus- 
taining it  is  evidently  referable  to  this  view  of  the  law,  because 
we  think  that  there  was  no  substantial  evidence  that  the  will  was 
the  result  of  undue  influence  by  either  Mr.  or  Mrs.  Sherwood  or 
Mrs.  Tyrrell. 

Upon  the  evidence,  we  think  the  Circuit  Court  should  have 
sustained  a demurrer  to  the  evidence,  and  refused  instruction  No. 
8 given  at  the  instance  of  plaintiffs;  and  for  these  errors  the  judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions  to  the 
Circuit  Court  to  proceed  in  accordance  with  the  views  herein  ex- 
pressed. 

Sherwood  and  Burgess,  JJ.,  concur. 


Sharp  vs.  Loupe  et  al.  (S.  F.  691.) 

[Supreme  Court  of  California,  Feb.  12,  1898;  120  Cal.  89;  52  Pac.  Rep.  184.] 

Husband  and  wife  — Community  property  — Widow’s  in 
terest — Sale. 

1.  The  right  of  inheritance  as  well  as  the  right  of  testamentary  disposition  are 

entirely  matters  of  statutory  enactment,  and  may  be  exercised  to  such  an 
extent  or  with  such  limitations  as  the  legislature  may  prescribe. 

2.  The  right  of  the  surviving  widow  in  the  community  property  is  such  as  the 

statute  has  made  it,  and  the  same  authority  which  declares  the  extent  of 
her  rights  can  also  declare  the  time  when,  as  well  as  the  mode  in  which, 
they  shall  he  ascertained  and  placed  under  her  control. 

8.  In  case  of  the  dissolution  of  the  community  by  the  death  of  the  husband, 
the  entire  community  property  is  equally  subject  to  his  debts,  the  family 
allowance,  and  the  charges  and  expenses  of  administration. 

4.  An  executor  who  is  empowered  by  the  recitals  of  the  will  to  exercise  his 
discretion  regarding  the  sale  of  community  property  am  pass  the  entire 
interest  in  the  property  even  where  the  testator  was  survived  by  his  wife, 
provided  such  sale  by  the  executor  is  for  the  purpose  of  paying  the  debts 
left  by  the  deceased. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a terra 
held  in  and  for  the  county  of  San  Francisco. 
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Rogers  <t  Paterson , for  appellant. 

J.  J.  Roche , for  appellee  Loupe. 

Lloyd  <fc  Wood , for  appellee  Callaghan. 

Harrison,  J. — George  F.  Sharp  died  October  17,  1882,  leaving 
a last  will  and  testament,  in  which  he  gave  to  his  executor  power 
“ to  sell,  dispose  of,  and  convey  any  portion  of  my  estate,  real, 
personal,  and  mixed,  at  either  public  or  private  sale,  and  for  such 
price  or  prices  as  he  may  deem  best,  and  to  make  good  and  suffi- 
cient conveyances  thereof,  without  any  order  or  authority  whatso- 
ever from  the  Probate  or  any  court”  All  the  estate  left  by  him 
was  community  property,  acquired  subsequent  to  his  marriage 
with  the  plaintiff  herein,  who  is  his  surviving  widow.  His  will 
was  admitted  to  probate,  and,  after  notice  to  creditors  had  been 
given,  various  claims  against  his  estate  were  presented  and  allowed. 
Among  the  claims  so  presented  and  allowed  was  one  in  favor  of 
Ignatz  Steinhart  for  $14,400,  and  one  in  favor  of  Wells,  Fargo  & Co. 
for  $11,247,  each  of  which  was  secured  by  a mortgage  of  real  estate, 
executed  by  the  decedent  Under  the  authority  conferred  by  the 
will  the  executor  sold  certain  real  estate  other  than  that  covered 
by  the  mortgages  aforesaid,  and  May  20,  1886,  filed  with  the 
Superior  Court  a return  of  said  sale,  and  after  proper  proceedings 
therefor  the  sale  was  confirmed  by  the  court,  and  the  executor, 
under  the  direction  of  the  court,  executed  to  the  purchaser  a con- 
veyance purporting  to  convey  to  him  all  the  right,  title,  and  inter- 
est of  the  deceased  at  the  time  of  his  death  in  and  to  the  said  real 
estate.  Said  real  estate  was  sold  for  $37,500,  and  the  proceeds  of 
the  sale  were  applied  in  payment  of  the  aforesaid  claims  of  Stein- 
hart and  Wells,  Fargo  k Co.,  and  for  other  purposes  of  admin- 
istration, including  the  sum  of  $7,500  paid  to  the  plaintiff  herein 
upon  an  order  for  family  allowance  made  after  the  conveyance  had 
been  executed.  The  defendants  herein  succeeded  to  the  interest 
conveyed  by  the  executor,  and  thereafter,  in  1891,  the  plaintiff 
commenced  the  present  action  to  quiet  her  title  to  an  undivided 
half  of  the  land  so  conveyed.  Judgment  was  rendered  in  favor 
of  the  defendants,  and  the  plaintiff  has  appealed. 

It  sufficiently  appears  from  the  record  that  the  land  was  sold 
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for  the  purpose  of  paying  claims  against  tbe  estate,  and  that  the 
proceeds  of  the  sale  were  applied  in  satisfaction  of  these  claims 
and  for  other  purposes  of  administration  to  which  the  entire  com- 
munity property  is  declared  by  the  statute  to  be  subject,  and  it 
must  be  assumed  from  the  fact  that  the  court  confirmed  the  sale 
that  the  full  market  value  of  the  land  was  received  and  has  been 
appropriated  for  the  benefit  of  the  estate.  Inasmuch  as  the  plain- 
tiff, as  heir  of  her  husband,  is  entitled  to  only  the  half  of  the  res- 
iduum of  the  estate  after  the  purposes  of  administration  have  been 
satisfied,  and  has  already  received  from  the  sale  of  this  land  the 
advantage  of  the  exoneration  of  the  other  portions  of  the  estate 
from  their  liability  for  these  claims  and  obligations,  she  does  not 
base  her  claim  upon  any  considerations  of  equit}-,  but  rests  it 
entirely  upon  the  construction  to  be  given  to  the  statute.  The 
ground  upon  which  she  seeks  to  maintain  her  appeal  is  that  upon 
the  death  of  her  husband  she  immediately  became  vested  with  the 
ownership  of  an  undivided  one-half  of  all  the  community  property, 
and  that  her  husband  could  not  confer  u[>on  his  executor  an 
authority  to  sell  this  interest;  that  the  power  of  sale  giveu  in  the 
will  to  his  executor  is  limited  to  the  one-half  of  which  he  had  the 
right  of  testamentary  disposition.  That  the  legislature  could  give 
to  the  husband  the  right  to  authorize  the  executor  to  sell  any  por- 
tion of  the  community  property  without  obtaining  an  order  of  the 
court  therefor  cannot  be  questioned.  The  right  of  inheritance,  as 
well  as  the  right  of  testamentary  disposition,  are  entirely  matters 
of  statutory  enactment,  and  the  latter  may  be  exercised  to  such 
an  extent,  or  with  such  limitations,  as  the  legislature  may  pre- 
scribe. The  right  of  the  surviving  widow  in  the  community  prop- 
erty is  such  as  the  statute  has  made  it,  and  the  same  authority 
which  declares  the  extent  of  her  rights  can  also  declare  the  time 
when,  as  well  as  the  mode  in  which,  they  shall  be  ascertained  and 
placed  under  her  control.  The  powers  of  an  executor  over  the 
estate  of  his  testator  are  such  as  are  given  by  statute,  including 
those  which  the  statute  has  authorized  the  testator  to  confer  upon 
him ; and  the  extent  to  which  the  legislature  has  authorized  the 
exercise  of  these  powers  is  to  be  determined  from  a consideration 
of  the  entire  legislation  upon  the  subject.  Section  1402,  Civ.  Code, 
provides : ‘‘  In  case  of  the  dissolution  of  the  community  by  the 
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death  of  the  husband,  the  entire  community  property  is  equally 
subject  to  his  debts,  the  family  allowance,  and  the  charges  and 
expenses  of  administration.”  This  is  the  same  rule  expressed  in 
different  terms,  as  is  declared  in  section  1516,  Code  Civ.  Proc. : 
“ All  the  property  of  a decedent  shall  be  chargeable  with  the  pay- 
ment of  the  debts  of  the  deceased,  the  expenses  of  administration, 
and  the  allowance  to  the  family,  except  as  otherwise  provided  in 
this  Code  and  in  the  Civil  Code  the  phrase  “all  the  property  of 
a decedent  ’’  in  the  latter  section  being  the  equivalent  of  “ the  entire 
community  property”  in  the  former.  ( Estate  of  Burdick,  112  Cal. 
387;  44  Pac.  734.)  Section  1560,  Code  Civ.  Proc.,  implies  an 
authority  in  the  testator  to  designate  by  his  will  a portion  of  his 
estate  to  be  appropriated  for  the  payment  of  the  claims  or  obliga- 
tions which  are  made  “chargeable ” upon  all  his  property,  and  to 
which  the  entire  community  property  is  also  made  “subject  and 
by  section  1562,  if  the  property  thus  designated  is  insufficient  for 
this  purpose,  resort  may  be  had  to  other  portions  of  the  estate. 
The  estate  which  the  testator  may  thus  designate  for  this  purpose 
is  that  of  which  he  may  die  seized,  and  upon  which  the  foregoing 
clnims  and  obligations  are  chargeable,  and  of  necessity  includes 
community  property,  for  there  is  no  authority  for  the  adminis- 
tration of  the  estate  except  as  an  entirety.  By  virtue  of  section 
1536  the  estate  so  designated  is  to  be  appropriated  to  the  payment 
of  these  claims  by  means  of  a sale,  which,  in  the  absence  of  any 
authority  in  the  will,  must  be,  made  “ upon  the  order  of  the  court” 
Section  1561,  however,  implies  an  authority  in  the  testator  to  con- 
fer power  upon  his  executor  to  sell  property  without  the  order  of 
the  court,  and  declares  that  when  such  authority  is  given  the  ex- 
ecutor may  sell  any  “property  of  the  estate  ” without  such  order. 
The  “ property  of  the  estate"  here  referred  to  must  receive  the 
same  construction  as  the  same  words  have  when  used  in  other 
sections  of  this  title,  and  must  include  the  entiro  interest  in  the 
property  of  which  the  decedent  died  seized,  including  the  interest 
of  the  surviving  widow,  as  well  as  that  of  the  other  heirs.  It  was 
held  in  Estate  of  Burdick  (supra),  that  the  interest  of  the  surviving 
widow  in  the  community  property  is  that  of  an  heir,  and  that  her 
title  to  one-half  of  the  community  property  is  to  be  administered 
as  part  of  the  estate  of  her  husband.  As  in  the  case  of  any 
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other  heir  of  her  husband,  she  is  not  entitled  to  an  undivided  por- 
tion of  each  piece  of  property  of  which  her  husband  died  seized, 
but  only  to  one-half  of  the  residue  of  his  estate  which  shall  remain 
after  paying  the  debts,  family  allowance,  and  charges  and  expenses 
of  administration.  The  appropriation  of  the  land  by  a sale  to  the 
payment  of  the  claims  to  which  it  is  made  subject  is  the  same 
whether  done  under  an  authority  given  by  the  will  or  by  the  direc- 
tion of  the  court  In  either  case  it  is  an  act  done  in  the  adminis- 
tration of  the  estate,  and,  if  authorized  by  statute,  is  equally  bind- 
ing upon  all  parties  interested  in  the  estate.  The  fact  that  the 
executor  sold  the  land  in  question  for  the  purpose  of  paying  claims 
that  were  secured  by  other  property  of  the  estate  gives  no  greater 
right  to  the  plaintiff.  The  authority  given  in  the  will  was  general, 
and  applied  to  all  the  estate  of  the  decedent ; and  the  executor 
was  vested  with  a discretion  to  determine  what  property  should 
be  sold.  The  testator  had  the  same  right  to  authorize  the  ex- 
ecutor to  determine  the  portion  of  his  estate  which  should  be  sold 
for  the  purpose  of  paying  his  debts  as  he  had  to  designate  any 
portion  to  be  appropriated  for  their  payment  The  judgment  is 
affirmed. 

We  concur:  Van  Fleet,  Garoutte,  JJ. 


Jewell  et  al.  vs.  Pierce  et  al.  (S.  F.  678.) 

[Supreme  Court  of  California,  February  12,  1898;  120  Cal.  79;  52  Pac.  Rep. 

132.] 

CONCLUSIVENKSS  OF  DECREE — COLLATERAL  ATTACK—  QUIETING 

TITLE. 

1.  Upon  the  entry  of  a final  decree  of  distribution,  that  decree  becomes  the 

measure  of  the  rights  of  the  parties  interested  in  the  estate,  and  tiic  will  is 
entitled  to  no  further  consideration  for  that  purpose,  except  upon  a direct 
appeal  from  the  decree  in  question. 

2.  If,  in  making  the  decree,  the  court  erred,  either  in  matter  of  fact  or  in  the 

application  of  the  law  to  the  facts  before  it,  the  decree,  unless  appealed 
from,  is  a conclusive  determination  of  the  matter  as  determined,  and  is 
not  subject  to  collateral  attack. 
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3.  Id  an  action  to  quiet  title,  if  the  plaintiffs  are  heirs  of  the  dec.ased  owner  of 
the  land  in  controversy,  and  the  defendants  have  no  interest  whatever  in 
It,  it  is  of  no  consequence  to  the  latter  in  what  manner  the  court  may  ad- 
just the  various  interests  that  are  represented  by  the  heirs. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  county  of  Marin. 

W.  B.  Haskell  and  Myrick  <k  Deering,  for  appellants. 

Burnett  & Leppo  and  C.  S.  Farquar , for  respondents. 

Harrison,  J. — The  plaintiffs  brought  this  action  against  the 
defendants  to  quiet  their  title  to  certain  lands  described  in  the 
complaint  Sarah  C.  Pierce  died  seized  of  the  lands  in  question 
November  28,  1891,  leaving  a last  will  and  testament  bearing  date 
November  15,  1884,  containing  the  following  provisions:  “(2)  I 

give,  devise,  and  bequeath  to  my  grandson,  William  S.  Pierce,  his 
heirs  and  assigns,  forever  (certain  property,  charged  with  the  pay- 
ment of  certain  legacies) ; my  said  grandson,  William  S.  Pierce,  to 
come  into  possession  of  said  property  so  devised  and  bequeathed 
on  his  reaching  the  age  of  twenty-one  years.  (3)  All  the  rest, 
residue,  and  remainder  of  my  estate,  real  and  personal,  I hereby 
give,  devise,  and  bequeath  to  my  said  grandson,  William  S.  Pierce, 
his  heirs  and  assigns,  forever.  (4)  In  the  event  of  my  said  grand- 
son, William  S.  Pierce,  dying  without  leaving  lawful  issue  him 
surviving,  then  all  the  property,  real  and  personal,  devised  and 
bequeathed  to  him  by  this  instrument,  I devise  and  bequeath  to 
my  heirs,  according  to  the  laws  of  the  state  of  California.”  By  a 
codicil  thereto,  the  testatrix  revoked  certain  of  the  legacies  which 
she  had  charged  upon  the  estate  bequeathed  to  her  grandson,  and 
made  certain  changes  in  others.  Her  will  was  admitted  to  pro- 
bate ; and,  upon  the  settlement  of  the  final  account  of  the  execu- 
tors, December  12,  1892,  the  Superior  Court  made  a decree  of  final 
distribution  of  her  estate,  which,  after  reciting  therein  the  provis- 
ions of  her  will,  and  that  William  S.  Pierce  was  at  that  time  up- 
ward of  twenty-two  years  of  age,  and  is  entitled  to  the  residue, 
“according  to  the  terms  of  the  said  will  and  codicil,”  declared  ns 
follows : “ It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
residue  of  the  said  estate  be,  and  the  same  is,  distributed  as  follows, 
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to  wit:  To  William  S.  Pierce,  said  grandson,  his  heirs  and  assigns, 
forever;  and,  in  the  event  of  the  death  of  the  said  William  S. 
Pierce  leaving  no  lawful  issue  him  surviving,  then  all  the  prop- 
erty, real  and  personal,  of  deceased  herein  distributed  to  the  heirs 
of  the  said  deceased,  Sarah  C.  Pierce,  according  to  the  laws  of  the 
state  of  California.”  William  S.  Pierce  died  without  issue,  March 
21,  1895,  leaving  a last  will  and  testament,  by  which  he  devised  his 
estate  to  the  defendant,  Mary  J.  Pierce,  who  was  also  appointed 
executrix  of  his  will.  At  the  trial  of  the  cause,  the  plaintiffs,  in 
addition  to  the  foregoing  facts,  offered  evidence  tending  to  show 
that  they  are  the  heirs  at  law  of  Sarah  C.  Pierce,  deceased,  and  at 
the  close  of  their  testimony,  the  court,  upon  the  motion  of  the  de- 
fendants, rendered  its  judgment  that  plaintiffs  take  nothing  by  the 
action,  and  dismissed  the  same.  From  this  judgment  the  plaintiffs 
have  appealed. 

The  right  of  the  plaintiffs  to  the  land  in  question  depends  upon 
the  construction  to  be  given  to  the  decree  of  distribution  in  the 
estate  of  Sarah  C.  Pierce,  deceased.  Counsel  upon  each  side  have 
argued  elaborately  and  with  ability  upon  the  construction  which 
should  be  given  to  the  words,  “dying  without  leaving  lawful  issue 
him  surviving,  ” in  the  fourth  item  of  her  will, — whether  these 
words  should  be  construed  as  referring  to  the  death  of  William 
S.  Pierce  in  the  lifetime  of  the  testatrix,  or  to  his  death  at  any 
time  thereafter  without  leaving  lawful  issue.  The  construction 
which  these  words  in  a will  should  receive  has  been  decided  differ- 
ently in  different  states,  but  has  never  been  determined  in  this 
state;  and,  although  counsel  upon  each  side  claim  that  the  position 
taken  by  them  respectively  is  sustained  by  the  great  weight  of 
authority,  the  decision  of  the  question  is  not  required  in  the  pres- 
ent case,  and  we  therefore  deem  it  inappropriate  to  express  an 
opinion  thereon,  but  leave  it  open  to  be  determined  when  a suit- 
able occasion  shall  be  presented.  The  will  of  Sarah  C.  Pierce 
received  a construction  at  the  distribution  of  her  estate,  and,  upon 
the  entry  of  that  decree,  the  provisions  of  her  will  were  merged  in 
a judgment  which  determined  the  rights  of  all  who  might  claim 
any  portion  of  her  estate  by  virtue  of  the  provisions  of  the  will. 
That  decree  was  a judicial  construction  of  her  will ; and,  not  hav- 
ing been  appealed  from,  its  terms  are  made  by  the  statute  conclu- 
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sive  as  to  the  rights  of  all  heirs,  devisees,  or  legatees  claiming  any 
portion  of  her  estate.  If  the  decree  did  not  correctly  define  the 
interests  of  any  claimant,  it  could  have  been  corrected  ujhxi  an 
appeal  therefrom ; but  in  the  absence  of  such  appeal,  it  became 
final  and  conclusive.  In  Re  Trescony's  /Estate ([Cal. J 51  Pac.  952)t 
it  was  said : “ The  will  of  the  testator  was  evidence  before  the 

court  when  it  was  called  upon  to  determine  how  the  estate  should 
be  distributed,  but,  upon  the  entry  of  the  decree  of  distribution, 
that  decree  became  the  measure  of  the  rights  of  the  parties  inter- 
ested in  the  estate,  and  the  will  was  entitled  to  no  further  consider- 
ation for  that  purpose,  except  upon  a direct  appeal  from  that 
decree.  If,  in  making  the  decree,  the  court  erred,  either  in  matter 
of  fact  or  in  the  application  of  the  law  to  the  facts  before  it,  the 
decree,  unless  appealed  from,  was  a conclusive  determination  of  the 
matters  determined,  and  is  not  subject  to  collateral  attack.  ” In 
Goad  v.  Montgomery  (51  Pac.  681).  we  said  : “ If  the  plaintills 

herein  had  felt  that  the  decree  of  distribution  was  erroneous  or 
defective  in  not  giving  to  them  the  powers  which,  in  their  opinion, 
the  terms  of  the  will  authorized  to  be  conferred  upon  them,  they 
could  have  appealed  therefrom,  and  had  the  decree  corrected  ; but, 
by  their  failure  to  appeal,  the  decree  has  become  conclusive  upon 
them,  and  they,  can  no  longer  contend  for  a different  construction 
than  such  as  its  terms  import  ” (See,  also.  William  Hill  Go.  v. 
Lawler,  116  Cal.  359;  48  Pac.  323  ; Crew  v.  Pratt  [Cal.],  51  Pac.  44.) 

In  giving  a judicial  construction  to  the  will  of  Sarah  C.  Pierce, 
the  court  determined  that  she  devised  to  William  S.  Pierce  an 
estate  in  fee,  defeasible  upon  the  contingency  of  his  dying  without 
leaving  any  lawful  issue  surviving  him,  with  a remainder  in  fee  to 
her  heirs,  limited  upon  this  contingency.  The  decree  of  distribu- 
tion is  by  its  terms  prospective,  and,  as  Sarah  C.  Pierce  was  at  that 
time  dead,  the  words  “in  the  event  of  the  death  of  the  said  William 
S.  Pierce  leaving  no  lawful  issue  him  surviving  ” can  by  no  con- 
struction be  held  to  have  reference  to  the  death  of  William  S. 
Pierce  in  her  lifetime.  This  clause  in  the  distribution  of  the  estate 
to  him  is  a condition  upon  the  happening  of  which  the  property 
distributed  was  adjudged  to  go  “ to  the  heirs  of  the  said  Sarah  C. 
Pierce  according  to  the  laws  of  the  state  of  California.  ” At  the 
common  law,  such  disposition  of  her  property  would  have  been 
Vol.  Ill— 68 
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termed  a “conditional  limitation,  by  way  of  an  executory  devise,” 
but  under  the  system  prevailing  in  this  state,  may  be  denominated 
a “contingent  remainder.’’  An  executory  devise  was  at  common 
law  in  the  nature  of  a contingent  remainder,  but  could  be  created 
only  by  will,  and  not  by  grant.  One  of  the  distinctions  between 
an  executory  devise  and  a contingent  remainder  at  common  law 
was  that  a contingent  remainder  could  not  be  created  upon  a fee. 
When  the  owner  had  once  granted  the  fee,  whether  absolute  or 
qualified,  there  was  no  estate  remaining  in  him  from  which  a re- 
mainder could  be  created  ; but  for  the  purpose  of  carrying  into 
effect  the  will  of  a testator  when  he  had  devised  the  fee  to  one 
person,  but  qualified  this  disposition  by  giving  the  estate  over  to 
another  person  upon  the  happening  of  a contingency  or  the  breach 
of  a condition,  his  disposition  of  the  estate  was  upheld  as  an  execu- 
tory devise.  Section  773,  Civ.  Code,  provides,  however,  that, 
“subject  to  the  rules  of  this  title,  * * * a fee  may  b« limited 
on  a fee,  upon  a contingency,  which,  if  it  should  occur,  must  hap- 
pen within  the  period  prescribed  in  this  title”;  and  section  778 
provides : “ A remainder  may  be  limited  on  a contingency  which 

in  case  it  should  happen  will  operate  to  abridge  or  determine  the 
precedent  estate;  and  every  such  remainder  is  to  be  deemed  a con- 
ditional limitation  ;”  while  section  769  declares : “ When  a future 

estate,  other  than  a reversion,  is  dependent  upon  a precedent  estate, 
it  may  be  called  a remainder,  and  may  be  created  and  transferred 
by  that  name.”  Such  future  estate  is  contingent  “ whilst  the  event 
upon  which  it  is  limited  to  take  effect  remains  uncertain.”  (Id. 
§ 695.) 

It  is  urged  by  the  respondents  that,  as  the  decree  of  distribution 
does  not  “ name  the  persons  and  the  proportions  or  parts  to  which 
each  shall  be  entitled,”  except  William  S.  Pierce,  that  portion  of  the 
decree  is  not  entitled  to  be  considered,  and  that  the  plaintiffs  can 
not  invoke  it  in  support  of  their  claim.  If  the  persons  and  the 
proportions  to  which  they  are  entitled  are  named  in  the  decree, 
“such  order  or  decree”  is  conclusive,  and  “such  persons ’may  de- 
mand, sue  for,  and  receive  their  respective  shares  from  the  execu- 
tor, and  such  order  or  decree  is  conclusive  as  to  their  rights, 
as  well  as  to  the  rights  of  heirs,  legatees,  or  devisees ; but  it  does 
not  follow  that  a failure  to  name  the  persons  and  the  proportions 
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■will  render  the  decree  inoperative  or  subject  to  collateral  attack. 
An  examination  of  the  cases  cited  by  the  respondents  in  support 
of  their  proposition  will  show  that  the  question  arose  either  upon 
a direct  appeal  from  the  decree,  or  in  a proceeding  in  the  estate  to 
complete  the  administration  by  having  the  personalty  distributed 
in  specific  portions.  Other  cases  cited  were  actions  brought  by 
the  heir  against  sureties  upon  the  administrator’s  bond,  wherein  it 
was  held  that,  until  the  administrator  had  been  directed  to  pay  a 
specific  sum  of  money  to  the  heir,  he  was  not  liable  upon  his  bond, 
and  that,  unless  the  amount  of  such  share  is  specified,  the  mere 
neglect  of  payment  would  not  create  a default  for  which  the  sure- 
ties were  bound.  It  may  be  conceded  that,  if  the  decree  does  not 
specify  the  amount  of  money  or  other  personal  property  to  be  paid 
or  delivered  to  each  heir  or  legatee,  the  executor  would  pay  or  de- 
liver the  same  at  the  peril  of  being  required  to  establish  the  right  of 
such  person  to  receive  it;  but  the  principles  applicable  thereto,  as 
well  as  those  governing  the  cases  cited  by  the  respondents,  have  no 
application  to  a distribution  of  real  estate  to  the  “ heirs  ” or 
“ children  ” or  “ next  of  kin  ” of  the  testator.  A decree  of  dis- 
tribution expressed  in  these  terms,  although  subject  to  be  corrected 
on  appeal,  is  not  void,  and  cannot  be  attacked  collaterally  for 
its  apparent  want  of  certainty  any  more  than  for  any  other  error. 
At  the  time  the  decree  of  distribution  herein  was  entered,  the  event 
upon  which  the  estate  of  the  heirs  of  Sarah  C.  Pierce  was  limited 
to  take  efiect,  as  well  as  the  individuals  who  would  constitute  her 
heirs  upon  the  happening  of  that  event,  was  uncertain,  and  there- 
fore contingent  (Civ.  Code,  § 695.)  The  limitation  over  to 
them  was  executory,  depending  upon  an  event  which  might  never 
happen  ; and  it  was  therefore  impossible  for  the  court  to  ascertain 
the  persons  in  whom  the  ultimate  right  to  the  estate  would  vest, 
or  whether  it  would  ever  vest  at  all. 

The  failure  of  the  court  to  find  whether  the  plaintiffs  are  heirs 
of  Sarah  C.  Pierce  does  not  authorize  an  affirmance  of  its  judg- 
ment At  the  close  of  the  plaintiffs'  evidence,  the  defendants 
moved  for  a dismissal  of  the  action.  This  was  in  the  nature  of  a 
nonsuit,  and  in  such  cases  findings  are  not  required.  The  evi- 
dence offered  on  behalf  of  the  plaintiffs  tended  to  show  that  they 
are  heirs  of  Sarah  C.  Pierce.  Whether  they  constitute  all  of  her 


Digitized  by  Google 


540 


PROBATE  REPORTS  ANNOTATED. 


heirs  is  a matter  in  which  the  defendants  are  not  interested.  If 
the  estate  devised  to  William  S.  Pierce  terminated  upon  his  death 
without  leaving  issue  surviving  him,  the  defendants  have  no  inter- 
est in  the  land  described  in  the  complaint ; and  it  is  immaterial  to 
them  whether  all  of  the  plaintiffs  are  entitled  to  share  therein,  or 
in  what  manner  the  rights  of  the  several  plaintiffs  in  the  land  are 
to  be  adjusted.  The  judgment  is  reversed. 

We  concur : Van  Fleet,  Garoutte,  JJ. 


Noth.— CONCLUSIVENESS  OF  PROBATE  DECREES. 

The  principal  case  brings  into  prominence  a rule  of  the  utmost  Importance 
in  all  cases  affecting  the  general  administration  of  estates.  It  would  hope- 
lessly perplex  every  branch  of  jurisprudence  if  the  courts  could  not  assume 
the  due  regularity  of  legal  proceedings,  and  refuse  to  permit  any  collateral  In- 
quiry as  to  the  regularity,  except  where  that  question  is  directly  raised  and 
traversed  by  the  issues  of  the  case.  In  concrete  form  the  rule  may  be  stated 
thus:  “ If  the  court  has  jurisdiction  of  a subject-matter  and  the  parties, its  judg- 
ment cannot  be  impeached  collaterally  either  for  errors  of  law  or  irregularity 
in  practice,  but  is  to  be  regarded  as  conclusive  upon  all  matters  therein  em- 
braced." (Bateman  v.  Miller,  118  Ind.  345.) 

This  rule  has  received  repeated  vindications  and  applies  with  equal  force  to 
every  form  of  judgment  whether  grounded  upon  a probate  proceeding  or  not. 
The  principle  is  precisely  alike  in  all  cases,  and  the  salutary  features  of  the 
rule  must  be  clearly  apparent.  In  the  Supreme  Court  of  the  United  States, 
the  sanity  of  the  rule  has  been  repeatedly  upheld  as  will  be  seen  upon  an  ex- 
amination of  the  following  cases:  McNitt  v.  Turner,  83  U.  S.  (18  Wall.)  352; 
21  L.  ed.  341;  Florentine  v.  Barton,  69  U.  S.  (2  Wall.)  210:  17  L.  ed.  783; 
Thompson  v.  Tolmie,  27  U.  S.  (3  Pet.)  157;  7 L.  ed.  381;  Glover  v.  Holman, 
8 Heisk.  519;  Grlgnon  v.  Astor.  43  U.  8.  (2  How.) 319;  11  L.  ed.  283;  Voorhees 
v.  Jackson,  85  U.  S.  (10  Pet.)  449;  9 L.  ed.  490;  McGoon  v.  Scales,  76  U.  S. 
<9  Wall.)  23;  19  L.  ed.  545. 

Collateral  Impeachment  of  prohate  decree.— I have  already  referred  to 
the  disposition,  disclosed  in  several  of  the  adjudications,  to  cast  a slur  upon 
the  conclusiveness  of  probate  decrees.  This  attitude  of  the  courts  was  so  de- 
monstrably untenable  and  prolific  of  mischievous  results,  that  courts  once  fully 
committed  to  a restrictive  view  of  probate  jurisdiction  have  been  obliged  to 
recede  from  this  position  and  adopt  a more  friendly  attitude,  and  accord  at 
least  the  presumption  of  validity  to  the  enrolled  decrees  or  judgments.  The 
very  general  adoption  of  the  Code  of  Procedure  has  directly  resulted  in  the  in- 
vestiture of  Probate  Courts  with  additional  dignity  and  powers  unknown  to 
their  condition  when  under  the  ecclesiastical  regime  of  the  English  lords  spirit- 
ual. Universally,  they  are  courts  of  record.  This  attribute  alone,  under  the 
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liberalizing  tendencies  of  code  practice,  carries  with  it  numerous  rights  it  is 
quite  unnecessary  to  specify.  Again,  the  exceptional  degree  of  ability  and 
legal  acumen  brought  to  the  discharge  of  their  respective  duties,  by  our  probate 
judges,  must  have  the  effect  of  gradually  commanding  a high  degree  of  respect, 
both  for  the  peraonnd  of  the  judiciary  and  the  invulnerability  of  their  decrees. 
Something  is  also  due  to  the  complete  illumination  of  the  term  “inferior"  as 
applied  to  Probate  Court.  Decisions  of  high  repute,  that  have  held  substan- 
tially that  probate  decrees  were  subject  to  collateral  attack,  proceed  in  almost 
every  instance  upon  the  theory,  correct  and  unassailable,  that  the  judgment  of 
any  court  of  inferior  jurisdiction  is  binding  only  when  the  facts  which  gave  it 
jurisdiction  arc  displayed  upon  its  record.  To  illustrate:  Courts  held  by  jus- 
tices of  the  peace  arc  undeniably  courts  of  inferior  jurisdiction,  and  their  judg- 
ments under  the  practice  of  a former  day  were  liable  to  collateral  impeachments. 
The  same  ruling  was  applied  to  the  Probate  Courts,  and  the  logir  which  sup- 
ported one  set  of  theorizers  a fortiori,  performed  a similar  service  for  another. 
Modern  legislation,  as  we  have  said,  has  very  effectually  demolished  this  rock 
of  offense,  and  probate  decrees  are  binding  and  conclusive  upon  both  parties 
and  privies  until  reversed  or  modified  through  some  appropriate  proceeding  in- 
stituted for  that  purpose,  and  such  adjudications  arc  no  longer  open  to  collate- 
ral attack  in  any  court  whatever;  indeed,  it  may  be  said  that  any  other  position 
would  subvert  the  entire  framework  of  jurisprudence.  These  conclusions  are 
supported  by  a very  formidable  array  of  authorities.  (Canujollc  v.  Ferric,  13 
Wall.  465;  Simpson  v.  Norton,  45  Me.  281;  Bryant  v.  Allen,  6 N.  II.  116; 
Bpofford  v.  Smith,  59  id.  866;  Simmons  v.  Goodell,  63  id.  458;  2 Atl.  Rep.  897; 
Adams  v.  Adams,  22  Vt.  50;  Lawrence  v.  Englesby,  24  id.  42;  Jennison  v. 
Ilapgood,  7 Pick.  1;  19  Am.  Dec.  258;  Paine  v.  Stone,  10  Pick.  75;  Sever  v. 
Russell,  4 Cush.  513;  50  Am.  Dec.  811;  Crippcn  v.  Dexter,  13  Gray  330;  Cum- 
mings v.  Cummings,  128  Mass.  270;  Bush  v.  Shendon.  1 Day  170;  Goodrich  v. 
Thompson,  4 id.  215;  Gates  v.  Treat,  17  Conn.  388;  Dickinson  v.  Ilayes,  31  id. 
417;  Kellogg  v.  Johnson,  38  id.  269;  Blake  v.  Butler,  10  R.  I.  133;  Roach  v.  Mar- 
tin, 1 Harr.  [Del.]  548;  28  Am.  Dec.  746;  Seymour  v.  Seymour,  4 Johns.  Ch.  409; 
Chipman  v.  Montgomery.  63  N.  Y.  236;  Thompson  v.  McGaw,  2 Watts  161;  Mc- 
Pherson v.  Cunliff.  11  Sorg.  & R.  422;  14  Am.  Dec.  642;  Lex’s  Appeal, 97  Pa.  St. 
289;  Brinton's  Estate,  10  id.  408;  Cecil  v.  Cecil,  19  Md.  72;  81  Am.  Dec.  626;  Con- 
nolly v.  Connolly,  32 Grant  652;  Harris  v.  Colquitt,  44  Ga.  663:  Davie  v.  McDaniel, 
47  id.  195;  King  v.  Smith,  15  Ala.  264;  Herbert  v.  llunrlck,  16  id.  581 ; Arnett  v. 
Arnett.  83  id.  273;  Duckworth  v.  Duckworth,  35  Id.  70;  Morrow  v.  Allison,  39 
id.  70;  Hutton  v.  Williams,  80  id.  107;  Turner  v.  Malone.  24  S.  Car.  398; 
Bailey  v.  IMlworth,  10  Sm.  & Mar.  494;  48  Am.  Dec.  760;  Fort  v.  Battle,  13 
Sm.  & Mar.  133;  McKee  v.  Whitten,  25  Miss.  31;  Ward  v.  State,  40  id.  108; 
Womack  v.  Womack,  23  La.  Ann.  351;  Dooley  v.  Dooley,  14  Ark.  122;  Osborne 
v.  Graham,  30  id.  67;  Gordon  v.  Kennedy.  36  Iowa  167;  Johnson  v.  Beazley, 
65  Mo.  250;  27  Am.  Rep.  276;  Shcetz  v.  Kirtley,  62  Mo.  417;  Dayton  v.  Mint- 
zer,  22  Minn.  893;  Garwood  v.  Garwood,  29  Cal.  514;  Kingsley  v.  Miller,  45 
id.  95;  Reynolds  v.  Brumagin,  54  id.  254;  Rice's  Am.  Probate  Law  447.) 

An  order  of  a Probate  Court  granting  administration  in  the  county  in  which  it 
sits,  although  erroneous  by  reason  of  the  nonresideoce  of  the  decedent,  is  not 
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for  that  reason  void,  but  voidable  only,  and  can  only  be  attacked  by  a direct 
proceeding  for  that  purpose  in  the  court  in  which  it  was  granted,  or  upon  an 
appeal  from  such  order.  (Martin  v.  Robinson,  67  Tex.  368;  Re  Wagner,  119 
N.  Y.  28;  Erwin  v.  Lowry,  48  U.  S.  [7  How.]  172;  12  L.  ed.  655;  Sargent  v. 
State  Bank  of  Indiana,  53  U.  S.  [12  How.]  386;  13  L.  ed.  1034.  Seealso  Wood 
v.  Peake,  8 Johns.  69;  Re  Griffith,  18  Nat.  Bankr.  Reg.  510;  Brown  v.  Brown. 
7 Or.  285;  Fisher  v.. Bassett,  9 Leigh.  119;  83  Am.  Dec.  227;  Andrews  v.  Avory, 
14  Gratt.  229  ; 78  Am.  Dec.  855;  Abbott  v.  Coburn,  28  Vt.  667;  67  Am.  Dec. 
785;  Burdett  v.  Silsbee,  15  Tex.  615;  Guilford  v.  Love,  49  id.  715;  Johnson 
v.  Beazley,  65  Mo.  264;  27  Am.  Rep.  276;  Dequindre  v.  Williams,  31  Ind.  444; 
Erwin  v.  Lowry,  48  U.  S.  [7  IIow.J  180;  12  L.  ed.  655;  Shroyer  v.  Richmond, 
16  Ohio  St.  455;  Rigncy  v.  Coles,  6 Bosw.  479;  Couraen’s  Case,  4 N.  J.  Eq. 
408;  Smith  v.  Hilton,  50  Hun  237;  Nelson  v.  Yates,  37  id.  55;  Horne  v. 
Rochester,  62  N.  H.  848;  Devlin  v.  Com.,  101  Pa.  277,  47  Am.  Rep.  710.) 

The  final  settlement  of  the  accounts  of  an  executor  or  administrator,  and  his 
discharge  by  the  Judge  or  court  having  jurisdiction  of  the  subject,  upon  the 
conditions  and  in  the  manner  prescribed  by  statute,  is,  in  contemplation  of  law, 
a judgment,  and  is  conclusive,  as  to  all  matters  embraced  therein,  until  reversed 
or  set  aside  by  means  of  a direct  proceeding  for  that  purpose,  or  impeached  for 
fraud.  There  is  a recognized  and  substantial  difference  between  a final  set- 
tlement, of  the  character  above  indicated,  and  the  approval  of  accounts  ren- 
dered from  time  to  time  during  the  course  of  the  administration.  The  latter 
is,  to  use  the  language  of  Judge  Brewer  in  Musick  v.  Beebe  (17  Kan.  47), 
“simply  a statement  of  the  administrator  that  he  has  received  such  amounts, 
and  paid  out  such,  and  the  approval  finds  that  statement  to  be  true.  It  is, 
therefore,  in  the  nature  of  an  adjudication, — a judicial  determination.  But 
it  is,  so  to  speak,  only  a present  adjudication,  and  prima  facie  correct, — one 
made  for  the  purpose  of  enabling  the  court  to  keep  watch  of  the  estate,  and 
to  control  the  disposition  of  its  assets  and  the  payment  of  its  debts.  * * * It 
may  be  challenged  without  appeal,  aud  in  the  same  court,  and  without  motion 
for  rehearing,  or  any  direct  proceedings  to  set  it  aside,  and  any  errors  or  mis' 
takes  in  it  mav  be  corrected  at  any  subsequent  settlement.  These  accounts 
arc  settled  ex  parte,  and  without  even  the  pretense  of  notice,  by  publication  or 
otherwise,  to  any  parlies  interested.  But  the  final  settlement  of  an  estate  is  a 
more  stringent  and  less  easily  avoided  adjudication.  It  is  more  emphatically 
a judgment.  True,  it  may,  by  the  Probate  Court,  be  opened  up,  and  the  ad- 
ministration continued,  but  this  requires  a direct  proceeding  therefor.”  The 
effect  there  given  an  ex  parte,  interlocutory  accounting  by  an  executor  or  ad- 
ministrator accords  with  the  decided  weight  of  authority,  if,  Indeed,  there  exists 
a contrariety  of  opinion  upon  the  subject.  (See  Winborn  v.  King.  35  Miss. 
157;  Picot  v.  Biddle’s  Adm'r,  35  Mo.  39;  Clark  v.  Cress,  20  Iowa  50;  In  re 
Heath's  Estate,  58  id.  36;  11  N.  W.  723;  Goodwin  v.  Goodwin,  48  Ind.  584; 
State  v.  Wilson,  51  id.  96;  Griggs  v.  Shaw,  42  N.  J.  Eq.  631;  9 Atl.  578.) 
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Coleman  vs.  Adair. 

(Supreme  Court  of  Mississippi,  April  4,  1898;  75  Miss.  860;  33  Southern  Rep. 

309.] 


Claims  against  estate — Instructions  to  the  jury — Issue 

“NON  EST  FACTUM”  — PROOF  OF  HANDWRITING  — EXPERT 

EVIDENCE. 

1.  Where  the  court  instructs  the  jury  regarding  a proposition  that  is  clearly 
erroneous  both  in  law  and  fact,  such  error  is  not  to  be  deemed  aured  by  the 
mere  fact  that  the  court  concludes  Its  instruction  by  a legal  statement  that 
in  a general  way  is  unobjectionable. 

3.  The  evidence  of  experts  Is  neither  extrinsically  weak  nor  extrinsieally  strong, 

but  is  largely  dependent  upon  the  character,  capacity,  skill,  opportunity 
and  general  attitude  of  mind  of  the  expert  himself,  as  well  as  on  the  nature 
of  the  case  itself  and  the  facts  developed  by  it. 

8.  Like  any  other  evidence,  expert  testimony  may  be  entitled  to  great  weight 
with  the  jury,  or  it  may  be  entitled  to  very  little,  aud  of  this  the  Jury  are 
the  exclusive  judges,  and  should  not  be  influenced  by  instructions  either 
for  or  against  the  evidence  coming  from  the  court. 

4.  In  an  action  on  a promissory  note  alleged  to  have  been  made  by  the  decedent 

which  making  is  denied  by  the  administrator,  it  is  error  to  instruct  the 
jury  that  they  may  compare  certain  signatures,  admited  to  be  genuine, 
with  the  signature  in  dispute,  and  determine  for  themselves  the  question  of 
genuineness  without  regard  to  the  expert  testimony  in  the  case. 

5.  Where  the  plea  of  non  at  factum  is  supported  by  the  evidence  of  expert 

witnesses  In  handwriting,  and  these  experts  are  practically  uncontradicted, 
it  is  reversible  error  for  the  court  to  charge  the  jury  that  this  important 
evidence  may  be  practically  ignored,  and  that  they  (the  jury)  are  practi- 
cally at  liberty  to  determine  the  genuineness  of  the  signature  solely  by  a 
comparison  of  hands. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Montgomery. 

Hon.  W.  F.  Stevens,  Presiding  Judge. 

Summerville  & McLean , for  appellants. 

Sweatland,  Trotter  Jc  Knox , for  appellees. 

W.  T.  Adair  brought  this  suit  on  a note  dated  November  7, 
1894,  which  he  claimed  was  executed  by  John  H.  Kent,  in  his 
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favor,  for  $1,000,  bearing  10  per  cent  interest,  against  T.  R Cole- 
man, the  administrator  of  said  Kent  Two  pleas  were  filed  to  the 
declaration,  by  defendant — a plea  of  non  est  factum , and  a plea  al- 
leging fraud  and  want  of  consideration.  On  the  trial  plaintiff  in- 
troduced the  note,  and  he  then  proved  by  one  or  two  witnesses 
that  he  had  borrowed  the  money  loaned  to  Kent  from  one  Mrs. 
Crenshaw  for  the  purpose  of  letting  Kent  have  it.  Some  expert 
witnesses  testified  that  they  thought  the  signature  was  Kent’s,  and 
two  witnesses  testified  that  they  saw  plaintiff  with  Kent  in  Wi- 
nona on  the  day  the  note  was  dated,  and  saw  Kent  sign  some  pa- 
per, and  saw  Adair  band  him  some  money.  For  defendant  the 
evidence  showed  that  on  the  6th  day  of  November,  1894,  John 
EL  Kent  sold  plaintiff  a tract  of  land  for  $1,050,  and  took  plain- 
tiff's check  for  $550  and  his  note  for  the  balance,  and  that  Kent 
had  both  the  check  and  note  in  his  possession  when  the  note  pur- 
ported to  have  been  executed.  It  was  further  shown  that  Kent’s 
bank  account  was  limited,  and  that  no  trace  of  the  money  claimed 
to  have  been  lent  him  could  be  found,  and  that  neither  the  ad- 
ministrator nor  any  member  of  Mr.  Kent’s  family  had  any  knowl- 
edge of  the  note.  Mr.  Kent  died  on  the  18th  day  of  November, 
1894,  and  T.  R Coleman  was  duly  appointed  administrator  of  his 
estate.  A number  of  experts  testified  that  the  signature  to  the  note 
sued  on  was  not  a genuine  signature  of  Keut.  The  third,  fifth, 
and  sixth  instructions  given  for  plaintiff  are  as  follows:  “(3)  Al- 
though it  may  appear,  from  the  evidence,  that  the  defendant  has 
been  unable  to  account  for  the  $1,000  sued  for  in  this  action,  or 
to  show  what  disposition  John  H.  Kent  (the  deceased)  made  of 
same,  it  does  not  follow,  from  this  fact,  that  the  said  Kent  did  not 
get  the  money  from  the  plaintiff ; and  if  they  believe,  from  the  evi- 
dence, that  said  Kent  did  get  the  money  from  plaintiff,  and 
executed  the  note  sued  on  for  same,  they  will  find  for  the  plain- 
tiff.” “ (5)  The  court  instructs  the  jury  that,  while  the  opinion  of 
an  expert  is  competent  to  go  to  the  jury  on  an  issue  involving  the 
genuineness  of  a written  instrument,  yet  such  evidence  is  intrinsic- 
ally weak,  and  ought  to  be  received  and  weighed  by  the  jury  with 
great  caution,  and  they  should  give  it  such  weight  only  as  they 
may  think  it  justly  entitled  to  receive  in  view  of  all  the  evidence 
in  the  case.  (6)  The  court  instructs  the  jury  that  they  are  au- 
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thorized  to  compare  the  handwriting  of  John  H.  Kent,  the  de- 
ceased, with  any  of  the  cheeks  and  other  papers  which  have  bee’n 
introduced  and  proven  as  signed  by  deceased,  with  the  signature 
to  the  note  here  sued  on,  and  to  determine  for  themselves,  from 
comparison,  whether  the  signature  to  the  note  here  sued  on  is 
similar  to  the  signature  to  the  checks  and  other  papers  which  are 
proven  to  be  genuine,  and  judge  for  themselves  whether  the  signa- 
ture to  the  note  is  genuine  or  not;  and  this  is  true,  although  an 
expert  has  testified  that  the  signature  to  the  note  is  not  exactly 
like  the  signature  to  the  checks  and  other  papers.”  There  was  a 
verdict  and  judgment  for  plaintiff.  Defendant’s  motion  for  a 
new  trial  was  overruled,  and  he  appealed. 

Woods,  C.  J. — The  third  instruction  given  for  the  plaintiff  be- 
low is  erroneoua  It  is  clearly  a charge  upon  the  weight  of  that 
evidence  which  was  offered  by  the  defendant  to  the  effect  that 
the  administrator  knew  nothing  of  the  possession  of  his  intestate 
of  the  $1,000  sued  for,  and  was  unable  to  give  any  account  of  it, 
or  to  show  what  disposition  his  intestate  made  of  it.  Practically, 
the  jury  was  informed  by  this  charge  that  these  facts,  under  the 
circumstances  of  the  case,  were  without  any  value.  These  facts 
should  have  been  submitted  to  the  jury  for  their  consideration, 
and  should  have  received  from  the  jury  such  weight  as  the  jury 
thought  them  entitled  to,  without  any  intimation  from  the  court 
that  they  were  valueless.  The  instruction  should  have  informed 
the  jury  that  it  did  not  necessarily,  or  conclusively,  follow,  from 
these  facts,  that  Kent  did  not  get  the  money  sued  for.  The  in- 
struction is,  moreover,  objectionable  in  seeming  to  assume  in  its 
beginning  that  the  $1,000  had  been  gotten.  It  is  true  the  instruc- 
tion concludes  by  an  accurate  legal  statement,  but  this  does  not 
cure  the  faults  adverted  toby  us. 

The  fifth  instruction  for  the  plaintiff  below  was  a charge  upon 
the  weight  of  the  evidence,  and  was  error.  The  evidence  of  experts 
is  neither  intrinsically  weak  nor  intrinsically  strong.  Its  strength, 
or  its  weakness,  depends  upon  the  character,  the  capacity,  the 
skill,  the  opportunities  for  observation,  the  state  of  mind  of  the 
expert  himself,  and  on  the  nature  of  the  case  and  all  its  developed 
facts.  Like  any  other  evidence,  it  may  be  entitled  to  great  weight 
Vol.  Ill — 69 
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with  the  jury,  or  it  may  be  entitled  to  little ; but  of  its  weight  and 
worth  the  jury  must  judge,  without  any  influencing  instruction, 
either  weakening  or  strengthening,  from  the  court.  Now,  the  de- 
fendant’s plea  of  non  est  faclum  was  of  necessity  largely  and 
chiefly  supported  by  the  evidence  of  expert  witnesses  in  hand- 
writing, and  this  charge  upon  the  weight  of  the  evidence  of  these 
important  witnesses  so  weakened  and  neutralized  its  force  and 
effect  with  the  jury  as  to  make  it  capable  of  disastrous  conse- 
quences to  the  defendant  See  Railroad  Co.  v.  Whitehead  (71 
Miss.  451 ; 15  South.  890),  which  is  directly  in  point,  and  the 
cases  there  cited. 

The  sixth  instruction  given  for  plaintiff  below  is  incorrect  By 
its  terms  the  jury  may  have  thought  itself  authorized  to  pronounce 
the  disputed  signature  to  the  note  sued  on  genuine,  if  the  jury, 
from  a comparison  of  this  signature  with  other  proved  genuine  sig- 
natures of  the  intestate,  thought  the  disputed  signature  similar  to 
the  proved  genuine  onea  That  is  exactly  what  the  instruction 
says,  as  we  think,  after  repeated  examinations  of  it  Moreover, 
this  charge  seemingly  authorizes  the  jury  to  disregard  all  the  ex- 
pert evidence,  if  the  jury,  composed  of  men  presumably  not  experts 
in  handwriting,  thought,  from  their  own  comparisons,  that  the 
signature  to  the  note  sued  on  was  similar  to  the  admittedly  genu- 
ine ones,  though  all  the  experts  thought  it  not  genuine,  and  gave 
their  reasons  for  so  thinking.  It  was  well  calculated  to  induce  in 
the  mind  of  the  jury  the  belief  that  they  might  wholly  disregard 
the  expert  evidence,  if  it  did  not  coincide  with  their  own  opinion, 
formed  by  comparison  of  the  different  signatures,  though  not  one 
of  the  jury  was  presumably  capable  of  giving  an  opinion  as  an 
expert  as  to  handwriting.  Reversed. 


Note.— THE  ISSUE  OF  SON  E8T  FACTUM. 

The  issue  of  non  est  faclum,  while,  in  the  nature  of  things,  somewhat  Infre- 
quent, is  by  no  means  unknown  in  the  annals  of  probate  procedure.  The  term 
is  derived  from  the  emphatic  wordsof  the  old  Latin  writ,  non  est  factum,  which 
is  employed  to  raise  an  issue  touching  the  authenticity  of  a certain  signature  or 
writing.  In  effect,  it  amounts  to  this:  That  the  party  who  traverses  the  writ 
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Is  denying  the  genuineness  of  some  document,  and  on  that  issue,  the  plaintiff 
is  required  to  prove  his  case.  (2  Burrill's  Law  Diet.  239.) 

The  literal  translation  of  the  term  is  this:  “ It  is  not  his  deed."  One  of  the 
most  remarkable  cases,  in  the  entire  range  of  probate  law,  was  the  celebrated 
Taylor  Will  Case,  reported  in  10  Abb.  Pr.  (N.  8.)  300,  and  decided  by  the  Hon. 
Robert  C.  Hutchins,  the  then  incumbent  of  the  surrogate's  office  of  the  county 
of  New  York.  The  magnitude  of  the  interests  involved  in  this  case,  coupled 
with  the  great  legal  attainments  of  the  counsel,  and  the  sensutioual  features  of 
the  evidentiary  facts  have  given  it  a lasting  celebrity,  but.  in  this  immediate 
connection,  it  is  referred  to  as  affording  an  apt  illustration  of  what  is  ordinarily 
meant  by  the  plea  or  issue  of  non  eat  factum. 

It  is  the  general  issue  in  debt  on  bond  or  other  specialty,  and  is,  in  form,  as 
follows:  “And  the  said  C D,  by  E F,  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says,  that  the  said  supposed  writing  obliga- 
tory (or  'indenture,'  or  'articles  of  agreement,’  according  to  the  subject  of  the 
action),  is  not  hts  deed.  And  of  this  he  puts  himself  upon  the  country.”  (8 
Rand.  Rep.  86;  1 Litt.  R.  158.) 

Though  non  eat  factum  is.  in  most  cases,  the  general  issue  in  debt  on  spe- 
cialty, yet,  when  the  deed  is  only  inducement  to  the  action,  the  general  issue  is 
nil  debet.  (Steph.  Pi.  174,  n.;  2 Bouvier’s  Law  Diet,  non  est  factum.) 


Estes  vs.  Nicholson  et  al.  (Two  cases.) 

[Supreme  Court  of  Florida,  Jan.  10,  1898;  39  Fla.  759;  28  Southern  Rep.  490.] 
Descent  and  distribution  — Division  in  moieties  — Half 

BLOOD  HEIRS. 

I.  The  provision  of  law  contained  in  section  1820  of  the  Revised  Statutes,  to 
the  effect  that  if  an  intestate  decedent  leaves,  surviving  him  or  her, 
neither  husband  nor  wife,  nor  children  or  their  descendants,  nor  father  or 
mother,  nor  brother  or  sister,  or  their  descendants,  the  inheritance  shall 
be  divided  Into  moieties,  one  of  which  shall  go  to  the  paternal,  and  the 
other  to  the  maternal,  kindred,  is  imperative,  and  creates,  under  the  cir- 
cumstances intended  to  be  met  thereby,  practically  two  distinct  estates,  the 
one  falling  to  the  paternal  kindred,  and  the  other  to  the  maternal;  and  the 
directions  following  this  provision  In  the  law  are  designed  to  give  the 
course  that  each  of  the  two  moieties  shall  separately  take  after  the  divis- 
ion into  moieties.  The  inheritance,  after  once  being  divided  into  moieties, 
cannot  be  again  united  and  descend  in  one  line,  until  there  ceases  to  be 
a representative  of  the  other  line.  So  long  as  there  Is  any  kindred,  how- 
ever  remote,  on  the  one  side  or  the  other,  he.  she,  or  they  take  one  of  the 
moieties,  to  the  exclusion  of  the  kindred  on  the  other  side,  who  are  entitled 
exclusively  to  the  other  moiety. 
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2.  The  provision  in  section  1828,  Rev.  8t.,  directing  that  collaterals  of  the  half 
blood  should  inherit  only  half  as  much  as  collaterals  of  the  whole  blood, 
was  not  designed  to  annul  the  provision  in  section  1820,  Rev.  St.,  that 
casts  the  estate,  by  moieties,  respectively,  upon  the  paternal  and  maternal 
kindred;  nor  does  it  have  the  clTcct,  where  the  collateral  kindred  on  the 
one  side  are  of  the  whole  blood,  and  those  on  the  other  side  are  of  the  half 
blood,  to  reunite  the  moieties  of  the  estate  so  ns  to  give,  out  of  the  whole 
thereof,  double  portions  to  the  kindred  of  the  whole  blood.  The  purpose 
of  the  said  section  1828  is  not  to  qualify,  limit,  or  disturb  the  provision  of  the 
previous  section  1820,  dividing  the  estate  into  moieties,  and  casting  them  us 
two  separate  and  distinct  estates,  respectively  .upon  the  paternal  and  maternal 
kindred;  but  its  provisions,  when  applied  to  cases  where  a division  of  the 
estate  into  moieties  has  taken  place,  are  intended  to  deal  with  the  two 
moieties,  as  being  still  two  separate  and  distinct  estates,  and  in  such  cases 
amount  simply  to  additional  directions  as  to  the  course  that  each  of  said 
separate  moieties  shall  respectively  take  when  those  entitled  to  share  in  the 
one  or  the  other  thereof  are  found  to  be  kindred  only  of  the  half  blood. 
When  the  division  by  the  law  into  moieties  takes  place,  the  casting  by  such 
law  of  the  one  moiety  upon  the  paternal  kindred  excludes  all  of  the 
maternal  kindred  from  any  share  or  interest  therein  until,  and  only  until, 
it  is  found  that  there  is  no  kindred,  however  remote,  on  the  paternal  side 
to  inherit  such  moiety;  and  so,  rice  vtrta,  witli  the  moiety  cast  by  the  law 
upon  the  kindred  on  the  maternal  side.  The  fact  that  the  kindred  on  the 
one  side  are  relatives  of  the  intestate  only  of  the  half  blood  does  not  give 
to  kindred  on  the  other  side,  of  the  whole  blood,  any  right  to  share  in  the 
distinctive  moiety  that  the  law  casts  upon  the  paternal  stock  to  which  such 
half  bloods  belong. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Jackson  county;  William  D. 
Barnes,  Judge. 

Suit  by  Annie  Estes  against  Charlotte  EL  Nicholson  and  others 
for  partition.  From  an  order  of  partition  specifying  the  interest 
of  plaintiff,  and  a decree  directing  the  cash  payment  in  conformity 
therewith,  plaintiff  appeals. 

Modified. 

The  appellant,  Annie  Estes,  as  complainant  in  the  court  below, 
on  the  19th  day  of  April,  1893,  filed  her  bill  in  equity  in  the 
Circuit  Court  of  Jackson  county  for  the  partition  of  lands,  against 
the  appellees,  in  which  it  is  alleged  that  Thomas  M.  White,  Jr  , 
late  a citizen  of  Jackson  county,  Fla,  died  intestate  on  or  about 
the  20th  day  of  March,  A.  D.  1893,  owning  and  possessing  in  fee 
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simple,  at  the  time  of  bis  death,  divers  tracts  and  lots  of  land 
located  in  said  Jackson  county,  that  are  particularly  described  in 
the  bill;  that  the  said  Thomas  M.  White.  Jr.,  at  the  time  of  his 
death,  left  no  will,  nor  did  he  leave  a wife,  child,  brother,  sister, 
father,  or  mother,  nor  any  descendant  thereof,  surviving  him ; that 
the  grandfather  of  said  decedent  was  Thomas  M.  White,  Sr.,  who 
died  about  the  year  1880,  prior  to  the  grandson ; “ that  the  said 
Thomas  M.  White,  Sr.,  at  the  time  of  the  death  of  said  Thomas 
M.  White,  Jr.,  had  no  surviving  children,  nor  any  descendants 
thereof,  except  your  oratrix,  who  is  a daughter  of  said  Thomas 
M.,  Sr.,  and  a sister  of  the  half  blood  to  the  father  of  said  Thomas 
M.  White,  Jr.”  ; that  the  grandmother  of  said  Thomas  M.  White, 
Jr.,  was  the  defendant  Charlotte  H.  Nicholson,  who  survived 
him  ; that  said  Charlotte  H.  Nicholson  at  the  time  of  the  death 
of  said  Thomas  M.,  Jr.,  had  no  children,  nor  descendants  of 
any  children,  surviving  except  the  defendant  Josie  M.  Winter, 
who  is  a daughter  of  said  Charlotte  H.  Nicholson,  and  a sister  of 
the  whole  blood  to  the  mother  of  said  Thomas  M.,  Jr.;  that,  upon 
the  death  of  said  Thomas  M.,  Jr.,  intestate,  the  inheritance  in  the 
lands  and  tenements  aforesaid  did,  under  the  laws  of  descent  of 
this  state,  become  divided  into  moieties  or  halves,  one  of  which 
went  to  the  complainant,  and  the  other  to  the  defendants  Churlotte 
II.  Nicholson  and  Josie  M.  Winter,  in  parcenary,  in  the  following 
proportions, — that  is  to  say,  an  undivided  one-half  interest  in  all 
said  lands  and  tenements  to  the  complainant,  and  an  undivided 
one-fourth  interest  therein  to  each  of  said  defendants  Charlotte  H. 
Nicholson  and  Josie  M.  Winter ; that,  to  the  best  of  complainant’s 
knowledge,  the  defendants  are  all  over  the  age  of  21  years,  and 
reside  in  Thomasville,  state  of  Georgia;  that  the  complainant  and 
said  two  defendants  are  the  only  persons  interested  in  the  said  lands, 
and  that  the  quantity  or  proportionate  share  to  which  each  of 
them  is  entitled  therein  is  as  before  stated ; that  said  Thomas  M. 
White,  Jr.,  left  no  grandfather  on  his  mother’s  side  surviving  him, 
nor  did  he  leave  a grandmother  on  his  father’s  side  surviving  him. 
The  bill  prays  for  a partition  of  the  lands  in  consonance  with  the 
allegations  of  the  bill  as  to  the  proportions  to  which  the  parties  are 
respectively  alleged  to  be  entitled,  and,  in  the  event  a fair  and 
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equitable  division  cannot  be  effected  thereof  in  specie,  that  said 
lands  be  sold  for  partition. 

The  defendants  answered  jointly,  admitting  all  the  allegations 
of  the  bill  as  to  the  ownership  of  the  property  by  Thomas  M. 
White,  Jr.,  his  death,  intestacy,  and  the  blood  relationship  to  him 
of  the  parties  complainant  and  defendant,  and  that  they  are  all  the 
persons  in  being  entitled  to  distributive  shares  of  his  estate,  as 
alleged  in  the  bill ; but  the  answer  disputes  the  claim  made  in  the 
bill,  that  the  complainant  is  entitled  to  one-half  of  the  lands  be- 
longing to  said  estate,  under  the  laws  of  descent  of  Florida,  and  sets 
up  the  claim  that  under  said  laws  the  complainant,  being  an  aunt 
of  the  intestate  only  of  the  half  blood,  is  entitled,  out  of  said  lands, 
to  only  one-ninth  thereof,  and  that  Josie  M.  Winter,  being  an 
aunt  of  the  intestate  of  the  whole  blood,  is  entitled  to  two-ninths 
thereof,  while  the  remaining  six-ninths  thereof  descends  to  the  de- 
fendant Charlotte  H.  Nicholson,  who  is  the  maternal  grandmother 
of  the  intestate,  and  heir  in  the  ascending  line,  within  the  provis- 
ions of  the  laws  of  descent 

The  case  was  heard  upon  bill  and  answer,  and  on  the  30th  day 
of  September,  1893,  a decree  of  partition  was  rendered,  adjudging 
to  Annie  Estes,  the  complainant,  one  fifth  interest  in  said  lands, 
and  to  each  of  the  defendants  Charlotte  H.  Nicholson  and  Josie 
M.  Winter  two-fifths  interest  therein,  and  appointing  three  com- 
missioners to  so  divide  the  same  in  severalty.  From  this  decree 
the  complainant,  Annie  Estes,  entered  an  appeal  to  this  courti 
which,  for  convenience  of  reference,  will  be  referred  to  as  “appeal 
No  1.”  The  commissioners  in  partition  made  written  report  to  the 
court  on  March  30,  1894,  that  the  lands  were  so  situated  that  par- 
tition thereof  as  directed  could  not  be  made  without  great  prejudice 
to  the  parties  interested,  and  recommended  that  the  same  be  sold, 
under  the  direction  of  the  court,  so  that  the  proceeds  might  be 
divided  between  the  parties  entitled  thereto.  To  this  report  of 
the  commissioners  no  objection  was  made  by  any  of  the  parties, 
and  on  the  7th  of  April,  1894,  another  decree  was  rendered,  upon 
the  application  of  the  complainant  in  the  bill,  ordering  said  lands 
to  be  sold  at  public  sale,  by  the  said  commissioners,  for  partition, 
after  four  weeks’  advertisement  of  such  sale,  and,  the  parties  all 
agreeing  thereto,  ordering  that  the  sale  be  made  upon  the  terms 
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of  one-third  in  cash,  and  the  residue  of  the  purchase  price  to  be 
paid  in  equal  installments  on  October  1, 1895,  and  October  1,  1896, 
with  legal  interest  from  date  of  sale,  and  secured  by  mortgage  on 
the  property,  and  that  the  proceeds  of  the  sale  should  be  paid  by 
the  commissioners  into  the  registry  of  the  court,  for  division  be- 
tween the  said  parties  entitled  thereto. 

On  the  fifth  of  June,  1894,  said  commissioners  made  their  re- 
port to  the  court  that  they  had  advertised  and  sold  the  lands  as 
directed,  at  public  outcry,  for  the  aggregate  sum  of  $2,605,  to  one 
Thomas  E.  Blackshear,  who  was  the  highest  bidder  therefor,  and 
that  lie  had  paid  to  them  in  cash  $868.34,  being  one-third  of  bis 
bid,  and  stood  ready  to  execute  his  bond  and  mortgage  as  security 
for  the  deferred  balance  of  his  bid,  in  the  event  the  sale  should  be 
confirmed. 

On  the  same  day.  June  5,  1894,  all  parties  being  notified  and 
no  objection  being  made  by  any  one,  the  judge  rendered  another 
decree,  confirming  the  sale  made  by  the  commissioners,  and  author- 
izing them  to  execute  a deed  of  conveyance  to  the  purchaser,  with 
directions  to  take  from  him  his  bond  and  mortgage  on  the  lands 
for  the  deferred  balance,  and  to  turn  the  cash  payment  into  the 
registry  of  the  court 

Afterwards,  on  the  9th  of  July,  A.  D.  1894,  another  decree  was 
rendered  by  the  judge,  directing  that  the  cash  payment  in  the 
hands  of  the  registrar  of  the  court  be  paid  over  in  conformity  to 
the  original  decree  of  partition,  adjudging  the  interests  of  the  re- 
spective parties,  one-fifth  to  the  complainant,  Annie  Estes,  and 
two-fifths  thereof  to  each  of  the  defendants  Charlotte  H.  Nichol- 
son and  Josie  M.  Winter,  and  that  the  registrar  or  clerk  of  the 
court  should  collect  the  deferred  payments  secured  by  the  mort- 
gage as  they  fell  due,  and  should  pay  over  the  same  to  the  said 
parties,  when  collected,  in  the  same  proportions.  From  this  decree 
the  complainant,  Annie  Estes,  also  took  her  appeal  to  this  Court, 
which,  for  convenience  of  reference,  we  will  designate  as  “appeal 
No.  2.” 

Francis  B.  Carter  and  Benj.  S.  Liddon,  for  appellant. 

D.  L.  McKinnon,  for  appellees. 
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Taylor,  C.  J.— (after  stating  the  facts).— No  complaint  is  made 
of  the  sale  of  lands  involved,  for  partition,  or  of  the  confirmation 
thereof  by  the  court  upon  the  terms  and  at  the  price  for  which 
they  were  sold  All  parties  seem  to  be  satisfied  that  the  sale  for 
partition,  as  made  and  confirmed,  shall  stand  undisturbed.  The 
sole  contention  here  is  that  the  court  below  erred  in  its  construc- 
tion of  our  statute  of  descents,  in  adjudging  to  the  complainant, 
Annie  Estes,  only  a one-fifth  interest  in  the  land  and  its  proceeds 
that  belonged  to  the  intestate  estate ; she  claiming  that,  as  she  is 
the  sole  surviving  heir  at  law  of  the  intestate  on  the  paternal  side, 
she  inherits,  and  is  entitled  to,  one  moiety  or  one-half  of  his  estate 
in  Florida,  under  its  statute  of  descents. 

The  bill  alleges,  and  the  answer  admits,  that  Thomas  M.  White, 
Jr.,  died  about  March  20,  1893,  intestate,  owning  the  lands  de- 
scribed in  the  bill,  located  in  Florida ; that  at  his  death  he  left 
surviving  him  neither  wife,  child,  brother,  sister,  father,  or  mother, 
nor  any  descendant  thereof ; that  the  grandfather  of  said  decedent 
was  Thomas  M.  White,  Sr.,  who  died  about  the  year  1880,  prior 
to  the  decease  of  his  grandson,  the  said  Thomas  M.,  Jr.;  that  the 
said  Thomas  M.  White,  Sr.,  at  the  time  of  the  death  of  said 
Thomas  M.,  Jr.,  had  no  surviving  children,  nor  any  descendants 
thereof,  except  the  complainant,  Annie  Estes,  who  is  a daughter 
of  said  Thomas  M.  White,  Sr.,  and  sister  of  the  half  blood  to  the 
father  of  the  said  Thomas  M.,  Jr. ; that  the  defendant  Charlotte 
H.  Nicholson  is  the  grandmother  of  said  intestate,  Thomas  M.,  Jr.; 
and  that  said  Charlotte  H.  Nicholson  at  the  time  of  the  death  of 
said  intestate  had  no  children,  nor  descendants  of  any  children, 
surviving,  except  the  defendant  Josie  M.  Winter,  who  is  a daugh- 
ter of  said  Charlotte  II  Nicholson,  and  a sister  of  the  whole  blood 
to  the  mother  of  said  Thomas  M.,  Jr. 

Section  1820  of  our  Revised  Statutes  provides  as  follows: 
“ Whenever  any  person  having  title  to  real  estate  of  inheritance 
shall  die  intestate  as  to  such  estate,  it  shall  descend  in  parcenary 
to  the  male  and  female  kindred  in  the  following  course,  that  is  to 
say : To  the  children  or  their  descendants  and  the  husband,  if  the 

decedent  be  a married  woman  and  the  husband  survive  her.  If 
there  be  no  children  or  their  descendants,  aud  the  decedent  be  a 
married  woman  and  her  husband  survive  her,  all  the  property, 
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real  ami  personal,  shall  go  to  the  husband;  and  if  there  be  no 
children  or  their  descendants,  and  the  decedent  be  a married  man 
and  his  wife  survive  him,  all  his  property,  real  and  personal,  shall 
go  to  the  wife.  If  there  be  no  children  and  no  husband  or  wife,  then 
to  the  father.  If  there  be  no  father,  then  to  the  mother,  brothers 
and  sisters  and  their  descendants,  or  such  of  them  as  there  may  be. 
If  there  be  no  brother  nor  sister,  nor  their  descendants,  the  inheri- 
tance shall  be  divided  into  moieties,  one  of  which  shall  go  to  the 
paternal  and  the  other  to  the  maternal  kindred  iu  the  following 
course,  viz. : First  to  the  grandfather.  If  there  be  no  grand- 

father, then  to  the  grandmother,  uncles  and  aunts  on  the  same 
side  or  their  descendants,  or  such  of  them  as  there  be.  If  there 
be  no  grandmother,  uncle  nor  aunt,  nor  their  descendants,  then  to 
the  great-grandfathers,  or  great-grandfather,  if  there  be  but  one.  If 
there  be  no  great-grandfather,  then  to  the  great-grandmothers,  or 
great-grandmother,  if  there  be  but  one,  and  the  brothers  and  sisters 
of  the  grandfathers  and  grandmothers  and  their  descendants,  or 
such  of  them  as  there  be.  And  so  in  other  cases  without  end, 
passing  to  the  nearest  lineal  male  ancestors,  and  for  the  want  of 
them  to  the  lineal  female  ancestors,  in  the  same  degree  and  the 
descendants  of  such  male  and  female  ancestors,  or  to  such  of  them 
as  there  may  be." 

Section  1823  of  the  Revised  Statutes,  upon  which  the  court  be- 
low evidently  predicated  its  decree  of  adjustment  between  the 
parties,  provides  as  follows : “ In  the  cases  before  mentioned, 

where  the  inheritance  is  directed  to  pass  to  the  ascending  and  col- 
lateral kindred  of  the  intestate,  if  part  of  such  collateral  be  of  the 
whole  blood  to  the  intestate,  and  other  part  of  the  half  blood  only, 
those  of  the  half  blood  shall  inherjt  only  half  as  much  as  those  of 
the  whole  blood,  but  if  all  be  of  the  half  blood,  they  shall  have 
whole  portions,  only  giving  to  the  ascendants  (if  any  there  be) 
double  portions.” 

The  court  below  erred  in  its  construction  of  this  statute.  The 
provision  therein,  to  the  effect  that  if  there  be  neither  husband  nor 
wife,  nor  children,  or  their  descendants,  nor  father  or  mother,  nor 
brother  or  sister,  or  their  descendants,  the  inheritance  shall  be 
divided  into  moieties,  one  of  which  shall  go  to  the  paternal,  and 
the  other  to  the  maternal,  kindred,  is  imperative,  and  creates, 
Vol.  III-70 
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under  the  circumstances  intended  to  be  met  thereby,  practically 
two  distinct  estates,  the  one  falling  to  the  paternal  kindred,  the 
other  to  the  maternal  ; ami  the  directions  following  this  provision 
are  designed  to  give  the  course  that  each  of  the  two  moieties  shall 
separately  take  after  the  division  into  moieties.  The  inheritancet 
after  once  being  divided  into  moieties,  cannot  be  again  united,  and 
descend  in  one  line,  until  there  ceases  to  be  a representative  of  the 
other  line.  So  long  as  there  is  any  kindred,  however  remote,  on 
the  one  side  or  the  other,  he,  she,  or  they  take  one  of  the  moietiesj 
to  the  exclusion  of  the  kindred  on  the  other  side,  who  are  entitled 
to  the  other.  ( Cozzens  v.  Joslin,  1 R.  L 122  ; Jones's  Heirs  v.  Bar- 
nett's Heirs,  30  Tex.  637 ; Browne  v.  Tuberville , 2 Cal.  390.) 

The  provision  in  section  1823,  Rev.  St,  quoted  above,  directing 
that  collateral  kindred  of  the  half  blood  should  inherit  only  half 
as  much  as  collaterals  of  the  whole  blood,  was  not  designed  to  do 
away  with  the  provision  in  section  1820,  also  quoted,  that  casts 
the  estate  by  moieties,  upon  the  paternal  and  maternal  kindred; 
nor  does  it  have  the  effect,  where  the  collateral  kindred  on  the  one 
side  are  of  the  whole  blood,  and  those  on  the  other  side  are  of  the 
half  blood,  to  reunite  the  moieties  of  the  estate  so  as  to  give  out  of 
the  whole  thereof  double  portions  to  the  kindred  of  the  whole  blood. 
The  real  purpose  of  the  said  section  1828  is  not  to  qualify,  limit, 
or  disturb  the  provisions  of  the  previous  section  1820,  dividing 
the  estate  into  moieties,  and  casting  them,  as  two  separate  and  dis- 
tinct estates,  respectively,  upon  the  paternal  and  materal  kindred ; 
but  its  provisions,  when  applied  to  cases  where  a division  of  the 
estates  into  moieties  has  taken  place,  are  intended  to  deal  with  the 
two  moieties  as  being  still  two  separate  and  distinct  estates,  and 
in  such  cases  amount  simply  to  additional  directions  as  to  the 
course  that  each  of  said  separate  moieties  shall  respectively 
take  when  those  entitled  to  share  in  the  one  or  the  other  thereof 
are  found  to  be  kindred  only  of  the  half  blood.  When  the  divis- 
ion by  the  law  into  moieties  takes  place,  the  casting  by  such  law  of 
the  one  moiety  upon  the  paternal  kindred  excludes  all  of  the  ma- 
ternal kindred  from  any  share  or  interest  therein,  until,  and  only 
until,  it  is  found  that  there  is  no  kindred,  however  remote,  on  the 
paternal  side,  to  inherit  such  moiety ; and  so,  vice  versa,  with  the 
moiety  cast  by  the  law  upon  the  kindred  on  the  maternal  side. 
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The  fact  that  the  kindred  on  the  one  side  are  relatives  of  the  intes- 
tate only  of  the  half  blood  does  not  give  to  kindred  on  the  other 
side  of  the  whole  blood  any  right  to  share  in  the  distinctive  moiety 
that  the  law  casts  upon  the  parental  stock  to  which  such  half 
bloods  belong. 

In  the  case  at  bar  the  complainant,  Annie  Estes,  being  the  only 
surviving  relative  of  the  intestate  in  the  line  of  descent  marked 
out  by  the  law  on  the  paternal  side,  is  entitled  to  that  moiety  or 
one-half  of  all  the  estate  in  controversy  that  the  law  casts  upon  the 
paternal  kindred,  to  the  exclusion  of  all  of  the  intestate’s  maternal 
relatives;  and  this  notwithstanding  the  fact  that  she  is  the  paternal 
aunt  only  of  the  half  blood  to  the  intestate.  The  defendants 
Charlotte  H.  Nicholson  and  Josie  M.  Winter,  being  relatives  of 
the  intestate  only  through  his  mother,  and  being  the  only  kindred 
in  the  line  of  descent,  as  mapped  out  by  the  law,  to  inherit  the 
moiety  cast  thereby  upon  the  maternal  kindred,  take  the  whole  of 
such  moiety,  but  no  more.  In  the  division  of  the  one  moiety  be- 
tween the  defendants  Charlotte  EL  Nicholson  and  Josie  M.  Winter, 
they  take  equally,  or  that  which  is  equivalent  to  one-fourth  each 
of  the  whole  estate.  The  provision  in  section  1823  of  the  Revised 
Statutes  giving  to  ascendants  in  the  line  of  inheritance  by  col- 
lateral kindred  double  portions  applies  only  to  cases  where  all  the 
inheritors  on  the  same  side  are  of  the  half  blood  only.  Charlotte 
IL  Nicholson,  being  the  maternal  grandmother  of  the  intestate, 
takes  an  equal  portion  with  her  daughter,  Josie  M.  Winter,  who 
is  the  maternal  aunt  of  the  intestate,  under  the  provisions  of  sec- 
tion 1820  of  the  Revised  Statutes. 

The  decree  of  the  court  below,  rendered  on  the  30th  day  of  Sep- 
tember, 1893,  from  which  the  appeal  number  one  was  taken,  and 
the  decree  rendered  on  July  9,  1894,  from  which  the  appeal  num- 
ber two  was  taken,  are  hereby  reversed,  in  so  far  as  they  adjudge 
to  the  complainant,  Annie  Estes,  only  one-fifth  interest  in  the 
whole  of  said  estate,  and  to  the  two  defendants  Charlotte  II. 
Nicholson  and  Josie  M.  Winter  two  fifths  interest  each  in  the 
whole  of  said  estate,  with  directions  to  enter  decrees  in  their  stead 
adjudging  to  the  complainant  Annie  Estes,  one-half  of  the  whole 
estate  involved,  and  to  the  defendants  Charlotte  H.  Nicholson  and 
Josie  M.  Winter  one-fourth  each  of  the  whole  of  said  estate.  In 
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all  other  respects  the  decrees  appealed  from,  and  all  other  orders 
and  decrees  in  the  cause,  are  hereby  affirmed.  The  appellees  are 
adjudged  to  pay  the  costs  of  these  two  appeals. 

Carter,  J.,  being  disqualified  in  this  case,  took  no  part  in  the 
consideration  thereof. 


Note —STATUTES  OF  DESCENT  AND  DISTRIBUTION. 

Every  state  in  the  American  union,  without  exception,  has  spread  upon  its 
statute  hooks  certain  enactments  touching  the  method  by  which  a decedent’s 
proiierty  is  to  be  distributed  in  case  he  should  die  intestate.  These  various 
regulations  while  differing  widely  in  phraseology  import  very  much  the  same 
idea,  and  the  familiar  phrase  " descent  and  distribution”  always  suggests  the 
title  by  which  a man,  ou  the  death  of  his  ancestor,  acquires  his  estate  by  right 
of  representation  as  his  heir  at  law.  (3  Bl.  Com.  301.) 

Mr.  Abbott,  whose  right  to  speak  authoritatively  upon  any  question  involving 
a mere  definition  will  be  at  once  conceded,  says:  The  American  law  of  descents 
depends  upon  the  statutes  of  the  several  states,  which,  differing  greatly  in  minor 
details,  yet  are  generally  the  same  as  to  the  more  important  rules  and  those 
which  are  of  frequeut  applicatiou.  They  have  departed  widely  from  the  Eng- 
lish canons  in  giving  the  succession  of  estates  to  all  legitimate  children  in  equal 
shares  without  distinction,  and  disregarding  all  considerations  of  primogeni- 
ture; following  in  this  the  doctrine  of  the  civil  law.  As  to  descent  to  col- 
laterals, no  common  principle  seems  to  have  been  followed.  Iu  regard  to 
the  right  of  representation,  the  rule  more  usually  adopted  by  the  state  statutes 
of  descents  is  that  liueal  descendants  in  an  equal  degree  from  the  common 
ancestor  share  equally  per  capita  -,  but  under  some  statutes  each  lineal  branch  of 
descendants  takes  only  the  portion  which  their  parent  would  have  taken  had 
he  been  living,  the  division  being  per  ilirpet,  and  not  per  capita.  (1  Abbott's 
Law  Diet.  370.) 

The  English  common  law  theory  of  descents  has  never  been  favorably  re- 
ceived on  this  side  of  the  Atlantic,  and  none  of  the  peculiar  reasons  have  ever 
existed  in  this  country,  which  gave  to  that  system  a peculiar  fascination  where 
the  martial  genus  of  the  feudal  system  still  lingers.  The  dual  phrase  "descent 
and  distribution”  has  come  to  signify  the  statutory  law  which  regulates  the 
division  of  an  intestate’s  estate  among  his  heirs  and  next  of  kin.  It  is  a princi- 
ple well  imbedded  in  the  law  of  real  property,  that  the  title  to  personalty  is 
vested  in  the  executor  or  administrator  Immediately  on  the  death  of  the  ances- 
tor, while  the  realty,  in  all  cases,  immediately  devolves  upon  the  heirs.  (Roor- 
back v.  Lord,  4 Conn.  349.) 

It  is  quite  common,  as  a matter,  of  classification,  to  treat  descents  under 
two  grand  subdivisions,  «’.  «.,  they  are  either  lineal  or  collateral;  but  they 
are  also  further  distinguished  as  mediate  and  immediate.  A descent  may  be 
said  to  be  a mediate  or  immediate  descent  of  the  estate  or  right;  or  it  may  be 
said  to  be  mediate  or  immediate,  in  regard  to  the  mediatencss  or  immediateness 
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of  the  pedigree  or  consanguinity.  Thus,  a descent  from  the  grandfather,  who 
dies  in  possession,  to  the  grandchild,  the  father  being  then  dead;  or  from  the 
uncle  to  the  nephew,  the  brother  being  dead, — is  in  the  former  sense,  in  law, 
immediate  descent,  although  the  one  is  collateral  and  the  other  lineal;  for  the 
heir  is  in  the  per,  and  not  in  the  per  and  cui.  On  the  other  hand,  with  reference 
to  the  line  of  pedigree  or  consanguinity,  a descent  is  often  said  to  be  immediate, 
when  the  ancestor  from  whom  the  party  derives  his  blood  is  immediate,  and 
without  any  intervening  link  or  degrees;  and  mediate,  when  the  kindred  is 
derived  from  him  mtdiante  altero,  another  ancestor  intervening  between  them. 
Thus  a descent  in  lineals  from  father  to  son  is  in  this  sense  immediate;  but  a 
descent  from  grandfather  to  grandson,  the  father  being  dead;  or  from  uncle  to 
nephew,  the  brother  being  dead,  is  deemed  mediate;  the  father  and  the  brother 
being,  in  these  latter  cases,  the  medium  deferent,  as  it  is  called,  of  the  descent 
or  consanguinity.  (Levy  v.  McCartee,  6 Pet.  102,  Story,  J.) 

With  regard  to  the  property  of  non-residents,  the  general  rule  is,  that  realty 
descends  according  to  the  rule  of  the  place  where  it  is  situated,  but  the  person- 
alty is  distributed  according  to  the  law  of  the  place  where  the  deceased  resided. 

Formerly,  descent  and  distribution  imposed  many  hardships  upon  alienage, 
and  a person  foreign  born  was  required  to  submit  to  many  ridiculous  hardships 
before  he  was  allowed  to  receive  his  inheritance.  These  absurd  regulations 
have  been  very  generally  abrogated. 

Without  attempting  a critical  review  of  the  various  state  enactments,  I will 
select  from  the  statutory  law  of  New  York  and  Massachusetts  the  typical  legis- 
lation on  this  subject. 

New  York.— Heal  estate  descends:  1.  To  lineal  descendants.  2.  To  father. 
8.  To  mother.  4.  To  collateral  relatives  Subject,  however,  to  these  rules: 
(1)  Lineal  descendants,  in  equal  degree,  take  in  equal  parts;  if  of  unequal  de- 
gree, by  representation.  (2)  The  preceding  rule  applies  to  all  descendants  of 
unequal  degrees;  so  that  those  who  are  in  the  nearest  degree  of  consanguinity 
take  the  share  which  would  have  descended  to  them  had  all  the  descendants  in 
the  same  degree  been  living,  and  the  children  in  each  degree  take  the  share  of 
their  parents.  (8)  If  there  be  no  descendants,  the  father  takes  the  whole,  unless 
the  inheritance  came  from  the  mother,  and  she  be  living;  if  she  be  dead,  it 
goes  to  the  father  for  life,  and  the  remainder,  to  the  brothers  and  sisters  of  the 
intestate  and  their  descendants;  or  if  there  be  noue  living,  to  the  father  in  fee. 
(4)  If  there  be  no  descendants  and  no  father,  or  a father  not  entitled  to  take  as 
above,  then  the  inheritance  descends  to  the  mother  for  life,  and  the  remainder 
to  the  brothers  and  sisters  of  the  intestate  and  their  descendants,  by  represen- 
tation; but  if  there  be  none  such,  then  to  the  mother  in  fee.  (5)  If  there  be  no 
father  or  mother  capable  of  inheriting  the  estate,  it  descends,  in  the  cases  here- 
after specified,  to  the  collateral  relatives,— in  equal  parts  if  of  equal  degree, 
however  remote.  (6)  If  all  the  brothers  and  sisters  of  the  Intestate  lie  living, 
the  inheritance  descends  to  them;  but  if  some  be  dead,  leaving  issue,  the  issue 
take  by  right  of  representation:  and  the  same  rule  applies  to  all  the  direct  lineal 
descendants  of  brothers  aud  sisters,  to  the  remotest  degree.  (7)  If  there  be  no 
heirs  entitled  to  take  under  either  of  the  preceding  sections,  the  inheritance,  if 
the  same  shall  have  come  to  the  intestate  on  the  part  of  his  father,  shall  descend 
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to  brothers  and  sisters  of  the  father  in  equal  shares,  and  their  issue,  by  right  of 
representation.  In  all  cases  the  inheritance  is  to  descend  in  the  same  manner  as  if 
al  1 such  brothers  and  sisters  had  been  brothers  aud  sisters  of  the  intestate.  (8)  If 
there  he  no  brothers  and  sisters,  nor  descendants  of  such,  of  the  father's  side,  then 
the  inheritance  goes  to  the  brothers  aud  sisters  of  the  mother  and  their  descend- 
ants, in  the  same  manner  (9)  Where  the  inheritance  has  come  to  the  intestate 
on  the  part  of  his  mother,  the  same  descends  to  the  brothers  and  sisters  of  the 
mother  and  to  thejr  descendants;  and  if  there  be  no  such,  to  those  of  the  father, 
as  before  described.  (10)  Property  not  acquired  from  cither  father  or  mother, 
descends  to  collaterals  on  both  sides  in  equal  shares.  (11)  Relatives  of  the 
half-blood  inherit  equally  with  the  whole  blood,  unless  the  inheritance  came  to 
the  intestate  by  descent,  devise,  or  gift  of  some  one  of  his  ancestors, — in  which 
case  none  inherit  who  arc  not  of  the  blood  of  that  ancestor.  (12)  In  all  cases 
not  otherwise  provided  for,  the  inheritance  descends  according  to  the  course  of 
the  common  law.  (13)  Real  estate  held  in  trust  for  any  other  person,  if  not 
devised  by  the  person  for  whose  use  it  is  held,  descends  to  his  heirs,  according 
to  the  preceding  rules.  (14)  Posthumous  and  legally  adopted  children  inherit; 
and  illegitimate  children  Inherit  both  real  and  personal  property  from  the 
mother  if  she  has  no  lawful  descendants.  (Birdseye  Rev.  Stat.  1889,  858-61; 
Rev.  Stat.  1896  [Banks  & Brothers'  cd.]  1824.)  The  pertonal  eilate  of  an  in- 
testate shall  be  distributed  to  the  widow,  children,  or  next  of  kin  to  the  de- 
ceased, in  manner  following;  One-third  to  the  widow,  if  any,  and  the  residue 
in  equal  portions  among  the  children,  aud  their  representatives  if  deceased;  if 
no  children,  nor  any  legal  representatives  of  them,  one  moiety  to  the  widow, 
and  the  other  to  the  next  of  kin  of  the  deceased,  entitled  under  the  provisions 
of  this  section;  if  a widow,  and  no  descendant,  parent,  brother  or  sister,  nephew 
or  niece,  the  widow  shall  be  entitled  to  the  whole;  but  If  there  be  a brother  or 
sister,  nephew  or  niece,  and  no  descendant  or  parent,  the  widow  shall  be  enti- 
tled to  a moiety  as  above  provided,  and  to  the  whole  where  it  does  not  exceed 
two  thousand  dollars;  if  the  residue  exceed  that  sum,  she  shall  receive,  in  ad- 
dition to  her  moiety,  two  thousand  dollars,  and  the  remainder  shall  be  distrib- 
uted to  the  brothers  and  sisters  and  their  representatives.  In  case  there  be  no 
widow  then  to  the  children,  and  their  representatives,  or  if  none  then  the  whole 
to  the  next  of  kin  in  equal  degree  to  the  deceased,  and  their  legal  representa- 
tives. If  the  deceased  shall  leave  no  children  and  no  representatives  of  them, 
and  no  father,  and  shall  leave  a widow  and  a mother,  the  moiety  not  distributed 
to  the  widow  in  equal  shares  to  his  mother  and  brothers  and  sisters  or  their  rep- 
resentatives; and  if  there  l«  no  widow,  the  whole  in  like  manner  to  the  mother 
and  to  the  brothers  and  sisters,  or  the  representatives  of  such  brothers  and  sis- 
ters. If  a father  and  no  child  or  descendant,  the  father  shall  take  a moiety  if 
there  be  a widow,  and  the  whole  if  there  be  none.  If  a mother  and  no  child, 
descendant,  father,  brother,  sister,  or  representative  of  a brother  or  sister,  the 
mother,  if  there  be  a widow,  shall  take  a moiety,  and  the  whole  if  none.  And 
if  the  deceased  was  illegitimate,  and  left  a mother  and  no  child  or  descendant 
or  widow,  such  mother  shall  take  the  whole,  and  shall  be  entitled  to  letters  of 
administration  iu  exclusion  of  all  other  persons.  And  if  the  mother  of  such 
deceased  be  dead,  his  relatives  on  the  part  of  the  mother  shall  take  as  if  the  de- 
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ceased  bad  been  legitimate,  and  be  entitled  to  letters  of  administration  in  the 
same  order.  Descendants  or  next  of  kin  in  equal  degree  share  equally,  and 
■when  of  unequal  degrees  of  kindred,  by  representation.  No  representation 
among  collaterals  after  brothers’  and  sisters’  children.  Relatives  of  the  half- 
blood  and  their  representatives  take  equally  with  those  of  the  whole  blood  in 
the  same  degree.  Descendants  and  next  of  kin  of  the  deceased  begotten  before 
his  death,  but  born  thereafter,  take  in  the  Bame  manner  as  if  they  had  becn- 
born  in  the  lifetime  of  the  deceased  and  had  survived  him.  (Bliss  Code,  1895, 
§2782.) 

The  common  law  canons  of  desceut  tended  to  prevent  the  diffusion  of  landed 
property,  and  to  promote  Its  accumulation  in  the  hands  of  a few.  The  princi- 
ples sprang  from  the  martial  genus  of  the  feudal  system.  In  the  United  States 
the  English  common  law  of  descents,  in  its  essential  features,  has  been  rejected ; 
each  state  has  established  a law  for  itself.  (See  4 Kent  412,  406,  n.)  So  far  as 
the  British  law  was  taken  as  a basis  of  this  legislation.  It  was  the  statutes  of 
Charles  II  (1671,  1678),  and  James  II  (1685).  respecting  the  distribution  of  per- 
sonalty. The  two  systems  are  radically  different.  (Anderson’s  Law  Diet.  tit. 
Dbscbnd;  citing  Bates  v.  Brown,  5 Wall.  715-17  (1866];  2 Bl.  Comm.  515; 
McDowell  v.  Adams,  45  Pa.  434  [1863];  Virginia  Law,  9 Va.  Law  J.  199-203 
[1885].) 

Massacbosetts.— Real  estate  descends  subject  to  debts.-l.  In  equal  shares 
to  his  children  and  the  issue  of  any  deceased  child  by  right  of  representation; 
and  if  there  is  no  child  of  the  Intestate  living  at  his  death,  then  to  all  his  other 
lineal  descendants, — equally,  if  they  are  all  of  the  same  degree  of  kindred, 
otherwise  according  to  the  right  of  representation.  2.  If  he  leaves  no  issue 
then  to  his  father  and  mother  in  equal  shares.  3.  If  he  leaves  no  issue  nor 
mother,  then  to  his  father.  4.  If  he  leaves  no  issue  nor  father,  then  to  his 
mother.  5.  If  he  leaves  no  Issue  and  no  father  nor  mother,  then  to  his  brothers 
and  sisters  and  to  their  issue  by  representation,  or  if  all  in  the  same  degree, 
equally.  6.  If  he  leaves  no  issue  and  no  father,  mother,  brother,  nor  sister 
then  to  his  next  of  kin  in  equal  degree;  except  that  when  there  arc  two  or  more 
collateral  kindred  In  equal  degree  but  claiming  through  different  ancestors, 
those  claiming  through  the  nearest  ancestor  shall  be  preferred  to  those  claiming 
through  the  more  remote.  7.  If  the  intestate  leaves  a widow  and  no  kindred, 
the  estate  descends  to  the  widow.  And  if  the  Intestate  is  a married  woman  and 
leaves  no  kindred,  her  estate  descends  to  her  husband.  8.  If  the  Intestate 
leaves  no  kindred,  and  no  widow,  nor  husband,  the  estate  escheats  to  the  com- 
monwealth. (Pub.  8tat.  1882,  740,  743.)  When  there  are  no  issue,  the 

widow  of  the  intestate  takes  the  real  estate  In  fee  to  the  amount  of  five  thou- 
sand dollars,  and  also  takes  one-half  the  other  real  estate  of  which  her  husband 
died  seized  for  her  life.  If  the  Intestate  be  a married  woman,  her  surviving 
husband  holds  the  lands  for  his  life  as  tenant  by  courtesy,  and  should  there  be 
no  issue  living  he  holds  one-half  her  lands  for  life,  and  takes  in  fee  real  estate 
to  the  amount  of  five  thousand  dollars.  Illegitimate  children  inherit  from  the 
mother  and  she  from  them,  and  should  she  lie  dead  then  through  her  to  her 
heirs  at  law.  Subject  to  certain  allowances  provided  for  by  law.  to  a widow 
and  minor  children  (as  to  which,  see  155  Mass.  141),  personal  estate  is  distrib- 
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uted  as  real  estate,  except  that  a husband  is  entitled  to  the  whole,  and  a widow 
to  one-third,  if  there  be  issue,  otherwise  the  whole  to  the  amount  of  five  thou- 
sand dollars,  and  one-half  the  excess  above  ten  thousand  dollars.  (Pub.  Stat. 
1882,  ch.  135;  Supp.  Pub.  Stat.  ch.  876.) 


Loring  et  al.  vs.  Massachusetts  Horticultural  Soc.  et  als. 

[Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  June  21,  1898;  50  N.  E. 

Rep.  936.] 

Testamentary  trusts — Final  settlement  of  estates — 
When  interest  begins. 

1.  In  general,  appointments  by  will  are  intended  to  speak  from  the  death  of 

the  testator;  but  it  1b  the  privilege  of  the  testator  to  fix  upon  the  time 
for  the  beginning  of  Interest  that  he  may  adjudge  proper. 

2.  In  the  absence  of  any  specific  instruction  as  to  when  interest  shall  begin,  it 

will  be  computed  from  the  time  the  legacy  is  receivable. 

3.  The  rate  of  interest — when  it  is  allowed— should  be  at  the  statutory  rate 

although  that  is  higher  than  the  rate  usually  earned  by  trust  funds  when 
well  invested. 

4.  There  is  no  rule  in  Massachusetts  that  interest  on  testamentary  appoint- 

ments. expressly  provided  to  take  effect  on  testator’s  death,  does  not  begin 
to  run  for  a year,  and  the  same  would  seem  to  be  true  of  the  law  of  New 
York  and  Pennsylvania. 

6.  While  an  appointee  by  will  has  no  rights  under  the  instrument  until  it  has 
been  duly  admitted  to  probate,  as  that  is  the  only  process  by  which  the 
court  can  know  that  the  instrument  in  question  is  a valid  will,  the  grantor 
may  provide  that  rights  shall  begin  at  his  death. 

Case  reserved  from  Supreme  Judicial  Court,  Suffolk  county; 
James  M.  Barker,  Judge. 

Bill  for  instructions  by  Augustus  P.  Loring  and  another  against 
the  Massachusetts  Horticultural  Society  and  others.  Reserved  for 
the  full  court 

A.  H.  Latham , for  petitioners. 

J.  B.  Warner , for  Massachusetts  Horticultural  Society 
Arthur  Lord,  for  William  Power  Wilson. 

Hutchins  <1  Wheeler,  for  Berwick  Academy. 
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Holmes,  J. — This  is  a bill  for  instructions  by  trustees  under  a 
trust  deed  of  Francis  B.  Hayes.  The  deed  gave  certaiu  property 
to  the  plaintiffs,  in  trust  to  the  use  of  such  of  certain  persons  as 
Hayes  might  appoint  by  will.  Hayes  died  on  February  9,  1895, 
and  by  his  will  appointed  pecuniary  legacies  to  different  persons 
and  corporations,  and  the  residue  to  the  Massachusetts  Horti- 
cultural Society.  The  will  was  proved  after  a contest,  on  May  17, 
1897.  Then  there  was  a contest  whether  the  property  was  assets 
to  be  administered  by  Hayes's  executor,  or  was  to  be  distributed 
by  the  plaintiffs,  which  was  decided  for  the  plaintiffs  on  Jauuary 
25,  1898,  and  on  February  5,  1898,  the  legacies  other  than  the 
residue  were  paid.  The  question  is  whether  they  are  entitled  to 
any,  and  what,  interest,  at  the  expense  of  the  residue. 

The  first  question  raised  by  the  bill,  although  hardly  touched  in 
the  argument,  is  whether  the  appointment  speaks  from  the  death 
of  Hayes,  or  only  from  the  probate  of  the  will.  Of  course,  it 
speaks  from  no  earlier  date.  ( Marlborough  v.  Godolphin , 2 Ves. 
Sr.  61,  78.)  It  is  very  clear  that  the  appointment  must  be  by  a 
valid  will,  and  that  the  only  way  in  which  this  court  can  know 
that  a given  instrument  is  a valid  will  is  by  its  having  been  ad- 
mitted to  probata  “A  will  without  the  probate  is  of  no  avail.” 
( Dublin  v.  Chadboum , 16  Mass.  433,  442;  Shumway  v.  Holbrook , 
1 Pick.  114 ; Ross  v.  Ewer , 3 Atk.  156,  160 ; Ex  parte  Limehouse 
Board  of  Works  [ In  re  Vallance'],  24  Ch.  Div.  177.)  An  appointee 
by  will  has  no  rights  until  the  will  is  proved,  and  hence  it  might 
be  argued  that  for  any  purpose  his  rights  could  not  be  deemed  to 
have  an  earlier  beginning.  We  are  of  opinion,  however,  that 
generally  appointments  by  will  are  intended  to  speak  from  the 
death  of  the  testator,  and  not  to  leave  the  gap  or  intervening  time 
during  which  the  fund  is  simply  to  accumulate.  In  this  case,  at 
least,  the  express  words  are,  “ Upon  and  after  the  death  of  said 
1 rands  B.  Hayes,  then  in  trust  to  hold  the  said  trust  property  ” to 
the  use  of  the  appointees.  Words  could  not  state  more  clearly 
that  the  rights  of  the  appointees  were  to  begin  with  the  death,  and 
although,  literally,  they  could  not  begin  at  that  time,  the  creator 
of  the  trust  was  entitled  to  say,  and  did  say,  by  these  words,  that, 
in  determining  what  those  rights  were,  they  should  be  treated  as 
if  they  began  then.  Of  course,  under  such  a trust  and  power  as 
Von.  Ill — n r 
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this,  it  was  the  right  of  the  donee  to  fix  any  time  for  the  begin- 
ning of  interest  that  he  saw  fit,  just  as  he  might  fix  the  rate. 
( Lewis  v.  Freke,  2 Yes.  Jr.  507,  512;  Balfour  v.  Cooper,  23  Ch. 
Div.  472,  477,  478.) 

We  are  of  opinion,  further,  that  the  words  which  we  have 
quoted  are  not  overridden  or  made  nugatory  by  the  provision  in 
the  same  deed  that,  in  transferring  the  trust  fund  under  the  ap- 
pointment or  in  default  of  it,  “ the  trustees  shall  take  such  time, 
not  exceeding  three  years  from  the  death  of  said  Francis  B.  Hayes, 
as  they  may  think  best,  for  the  most  judicious  conversion  of  the 
trust  estate,  and  to  prevent  the  sacrifice  thereof.”  This  provision 
suspends  liability  to  action,  but  goes  no  further.  (In  re  Bartlett, 
163  Mass.  509,  521  ; 40  N.  E.  899.) 

As  the  appointees  are  to  be  treated  as  if  they  had  been  entitled 
to  be  paid  at  Hayes’s  death,  we  are  of  opinion  that  they  must  be 
paid  interest  from  that  date.  Assuming  that  the  delay  of  payment 
was  justified  and  withiu  the  permission  given  by  the  trust  deed, 
that  does  not  exonerate  the  estate  from  paying  interest  It  is  not 
true  here,  as  stated  in  Crickett  v.  Dolby  (3  Ves.  10,  18),  and  Dono- 
van v.  Needham  (9  Beav.  164,  167),  that  interest  is  to  be  given 
only  for  default  of  payment,  or,  as  stated  in  Earle  v.  Bellingham 
(24  Beav.  448,  450),  that  it  is  payable  only  from  the  time  the 
legacy  is  receivable.  (Kent  v.  Dunham,  106  Mass.  586,  590.) 
When  the  delay  is  allowed  only  for  the  convenient  and  profitable 
management  of  the  estate,  interest  is  allowed  from  the  usual  data 
(In  re  Bartlett,  163  Mass.  509,  521 ; 40  N.  E.  899.)  Whenever 
allowed,  it  is  allowed  at  the  statute  rate,  although  that  is  higher 
than  that  which  trust  funds  usually  earn  in  these  days.  ( Welch  v. 
Adams,  152  Mass.  74,  88,  89 ; 25  N.  E.  34.)  Interest  has  been 
allowed  on  testamentary  appointments  (Tatham  v.  Drummond,  2 
Hem.  & M.  262,  268);  and,  whatever  the  scope  of  that  decision, 
there  is  no  rule  in  this  commonwealth  that  interest  on  such  ap- 
pointments does  not  begin  to  run  for  a year.  The  same  would 
seem  to  be  true  of  the  law  of  New  York  and  Pennsylvania. 
(Dixon  v.  Storm,  5 Redf.  Sur.  419 ; Howells  Estate,  18  Pa.  Co.  Ct. 
R 257.) 

Decree  accordingly. 
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Note.— WHEN  A LEGACY  BEGINS  TO  DRAW  INTEREST. 

The  principal  case  brings  into  prominence  n question  of  considerable  concern 
to  legatees  and  annuitants  in  general,  and  to  executors  and  administrators  in 
particular.  While  there  is  considerable  uniformity  in  the  rule  as  to  interest, 
the  chronic  disposition  of  beneficiaries  to  accept  their  legacies  without  question 
or  demurrer  has  led  to  a distressing  absence  of  adjudication  on  this  subject,  and 
in  some  jurisdictions,  the  question  seems  to  hare  never  been  raised.  One  rule 
seems  to  have  been  quite  generally  insisted  upon,  viz.,  a legacy  given  in  lieu  of 
dower  or  in  support  of  a dependent  infant  draws  Interest  from  the  time  of  the 
testator's  .death ; and  this  rule  proceeds  upon  the  theory  that  the  testator  in- 
tended to  make  some  provision  for  maintenance.  Hr.  Dayton,  in  the  third  edition 
of  bis  work  on  Surrogates  (page  464),  gives  the  following  rules  as  governing  the 
question  of  interest:  “ When  no  time  of  payment  is  fixed,  the  executor  is  by 
law  allowed  one  year  from  the  testator's  death,  to  ascertain  and  settle  bis  affairs, 
at  the  end  of  which  time  the  court,  for  the  sake  of  general  convenience,  pre- 
sumes the  personal  estate  to  have  been  reduced  into  possession.  Upon  that 
ground  interest  is  payable  from  that  time,  unless  some  earlier  period  is  fixed  by 
the  will.  If,  indeed,  a legacy  is  given  in  lieu  of  dower,  or  is  decreed  to  be  in 
satisfaction  of  a debt,  the  court  always  allows  interest  from  the  death  of  the 
testator.  A further  exception  to  the  rule  exists,  in  case  of  a legacy  given  to  a 
child  by  a parent,  whether  by  way  of  portion  or  not,  in  which  Instance  the 
court  will  give  interest  from  death,  to  create  a provision  for  its  maintenance. 
This  exception  is  confined  to  legacies  in  favor  of  infants,  and  has  never  been 
extended  to  a legacy  given  to  an  adult,  nor  does  it  apply  to  a case  of  a wife. 
Again,  a legacy  to  a child  whose  support  and  maintenance  are  otherwise  pro- 
vided for  by  the  bounty  of  the  testator,  like  a legacy  to  a more  distant  relative, 
or  to  a stranger,  is  not  payable  and  does  not  draw  interest  until  one  year  after 
the  death  of  the  testator,  where  no  time  of  payment  is  prescribed  by  the  will. 
After  the  expiration  of  the  year  from  the  death  of  the  testator,  the  legacy  will 
carry  interest.  The  provisions  of  the  Revised  Statutes  relative  to  the  payment 
of  debts  and  legacies  have  not  changed  the  rules  as  to  the  payment  of  interest 
in  legacies.  The  object  of  the  statute  was  only  to  allow  a specified  time  to  the 
executor  or  administrator  after  taking  out  letters  to  settle  the  estate.  And  it 
was  not  designed  to  affect  or  modify  the'  rights  of  the  parties  Interested  in 
claims  or  legacies.  An  Rnnuity  bestowed  by  will,  without  mentioning  any  time 
of  payment,  is  considered  as  commencing  from  the  death  of  the  testator,  and 
the  first  payment  as  due  at  the  expiration  of  one  year,  from  which  latter  period 
interest  may  be  claimed  in  cases  where  it  is  allowable  at  all.” 

In  determining  as  of  what  time  legacies  shall  take  effect  and  be  payable, 
certain  general  rules  have  been  adopted;  and  testators,  in  making  their  wills, 
are  considered  as  framing  their  testamentary  dispositions  in  view  of  those  gen- 
eral rules. 

Specific  legacies  are  treated  as  severed  from  the  bulk  of  the  testator’s  property 
by  the  operation  of  the  will,  and  their  increase  and  emolument  are  regarded  as 
specifically  appropriated  for  the  benefit  of  the  legatee  from  that  period;  though 
the  time  for  the  enjoyment  of  the  principal  may  be  postponed  to  a future  period. 
With  respect  to  general  legacies,  the  law,  for  convenience,  has  prescribed,  as  a 
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general  rule,  that  where  no  time  is  named  by  the  testator,  and  In  the  absence  of 
any  intention  derived  from  the  will  itself,  such  general  legacies  shall  be  raised 
and  satisfied  out  of  the  testator’s  estate  at  the  expiration  of  one  year  after  his 
death.  (2  Roper  on  Leg.  1245;  2 Lead.  Cas.  in  Eq.  639,  notes  to  Ashburne  v. 
MacGuirc.)  On  a legacy  coming  within  the  class  of  general  legacies,  if  the 
legacy  be  not  paid  at  the  expiration  of  the  year,  interest  from  that  time  will  be 
allowed  as  damages;  and  interest  on  a legacy  will  not  be  computed  from  a period 
prior  to  that  time,  unless  there  be  a clear  expression  of  intention  that  interest 
shall  be  reckoned  from  an  antecedent  time  or  event.  In  that  case  the  Interest 
is  regarded  as  of  the  substance  of  the  gift,  and  is  not  recoverable,  as  such,  un- 
less there  be  a clear  iutention  apparent  on  the  face  of  the  will  that  interest  shall 
be  payable  from  a period  prior  to  the  expiration  of  the  year. 

To  this  general  rule  there  are  a few  well  established  exceptions.  A legacy 
given  in  satisfaction  of  a debt  will  carry  interest  from  the  testator’s  death. 
(Clark  v.  Sewell,  8 Atk  99.)  Interest  on  a legacy  to  a minor  child  of  the  tes- 
tator, or  to  one  to  whom  the  testator  is  in  l a>  parentis,  will  be  allowed  from 
the  testator's  death  as  a provision  for  maintenance,  where  no  provision  is  made 
by  will  or  otherwise  for  the  support  of  such  legatee.  (Brinkcrhotl  v.  Merselis, 
4 Zab.  080;  Cox  v.  Corkendall,  2 Bcas.  138;  Ilennion’s  Ex’rs  v.  Jacobus,  12  C. 
E.  Greeu  28;  Ex’r  of  Kearney  v.  Kearney,  2 id.  59,  63,  504.)  Where  the  be- 
quest is  of  an  annuity,  in  the  absence  of  any  direction  to  the  contrary,  the  an- 
nuity will  commence  from  the  death  of  the  testator,  and  the  first  payment  be- 
come due  at  the  end  of  the  first  year  from  that  event.  In  this  respect  an 
annuity  differs  from  a general  legacy;  for  a general  legacy,  not  being  payable 
out  of  the  testator’s  assets  before  the  end  of  the  year  from  the  testator’s  death, 
no  interest  will  be  due  thereon  until  the  expiration  of  the  second  year.  (2  Rop. 
on  Leg.  1245.) 

There  is  another  class  of  cases  which  nre  apparently  exceptions  to  this  gen- 
eral rule;  but  those  cases  stand  upon  peculiar  and  special  grounds,  and  are  re- 
garded as  a class  by  themselves.  On  a bequest  of  the  residue  of  the  testator’s 
estate,  or  of  some  aliquot  part  or  proportion  thereof,  in  trust  to  pay  the  interest 
or  income  to  a legatee  for  life,  with  a gift  of  the  principal  over  at  his  death, 
the  interest  or  income  payable  to  the  life  tenant  will  be  computed  from  the 
testator’s  death.  (Greeu  v.  Green,  8 Stew.  451;  a.  c , 5 id.  768;  Van  Blarcom 
v.  Dager,  4 id.  783;  2 Spence's  Eq.  Jur.  552-569;  Howe  v.  Earl  of  Dartmouth, 
7 Ves.  137,  and  the  notes  to  that  cast;  in  2 Lead.  Cas.  in  Eq.  686,  et  seg.)  Cases 
of  this  class  are  distinguished  from  legacies  of  a definite  sum  with  remainder 
over,  with  respect  to  the  computation  of  interest  to  the  life  tenant.  (2  Wms. 
on  Ex'rs,  1391;  Fearns  v.  Young,  9 Ves.  549,  per  Lord  Ei.don;  Baker  v.  Baker, 
6 II.  of  L.  Cas.  623,  per  Lord  CtiELStst'ORn ; Van  Blarcom  v.  Dager,  4 Stew. 
78 1,  per  Dodd,  J.)  In  the  case  last  cited,  the  computation  from  the  testator’s 
death  of  interest  or  Income  to  the  life  tenant,  where  the  gift  is  of  the  residue, 
is  placed  on  a special  equity  as  between  the  parties  who  are  to  participate  in 
the  gift,  arising  from  the  injustice  that  would  be  done  to  the  life  tenant  by  the 
addition  of  the  entire  interest  to  the  capital.  (2  Rop.  on  Leg.  1320.)  That  the 
computation  of  interest  as  between  the  life  tenant  and  remainderman,  where 
the  corpus  of  the  gift  is  the  residue  of  the  testator’s  estate,  is  founded  exclu- 
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sively  on  tlic  special  equity  between  the  parties  among  whom  the  gift  is  to  be 
apportioned,  is  apparent  from  an  examination  of  the  cases.  For  the  first  year, 
sometimes,  the  interest  on  the  whole  income  is  allowed  the  life  tenant;  some- 
times only  a portion  of  the  Income  for  the  first  year  is  allotted  to  the  life  tenant, 
and  the  balance  is  added  to  increase  the  capital,  for  the  reason  that,  in  such 
cases,  the  circumstances  are  such  that  it  would  be  inequitable  to  the  remainder- 
man to  give  the  whole  product  of  the  first  year  to  the  life  tenant;  and  sometimes 
the  allowance  to  the  life  tenant  for  the  first  year  is  upon  a percentage  deter- 
mined by  the  court,  on  a consideration  of  what  would  be  just  aud  equitable  as 
between  the  parties,  under  the  circumstances  of  the  particular  case,  (Hewitt 
v.  Morris,  1 Turn.  & Russ.  241;  Fearns  v.  Young,  9 Ves.  552;  Brown  v.  Gel- 
latly,  L.  R.  2 Ch.  App.  751;  2 Spence’s  Eq.  Jur.  558,  et  seq.) 

The  apparent  conflict  in  the  decisions  on  this  subject  Is  in  a large  measure 
due  to  the  failure  to  observe  the  special  grounds  on  which  the  computation  of 
interest  is  made  as  between  the  life  tenant  and  remainderman,  where  the 
corpus  of  the  gift  is  the  residue  of  the  testator's  estate.  Some  of  it  Is  also  at- 
tributable to  expressions  used  in  that  class  of  cases  where  interest  is  allowed  by 
way  of  maintenance  for  minor  children,  or  those  to  whom  the  testator  Is  In  loco 
parentis.  If  those  cases  which  arc  universally  considered  os  exceptional,  and 
as  resting  on  special  and  peculiar  grounds,  are  put  aside,  the  decisions  on  the 
subject  of  interest  on  legacies  are  quite  consistent  and  harmonious. 


Bank  of  Charleston  Nat.  Banking  Ass’n  et  al.  vs.  Dow- 
ling et  al. 

{Supreme  Court  of  South  Carolina,  April  19, 1898;  52  S.  C.  345;  29  S.  E.  Rep. 

788.] 

Evidence  of  fraudulent  conveyance — Construction  of 
will— Laches— Practice  on  appeal. 

1.  A will  by  a wife  that  devises  her  property  to  her  husband  and  confers  upon 

him  the  sole  right  to  manage,  control  or  dispose  of  the  same  without  account- 
ability for  the  proceeds,  defeats  and  annuls  a subsequent  attempt  in  another 
recital  of  the  will  to  create  a trust  in  favor  of  the  wife’s  children,  for  the 
reason  that  the  absolute  dominion  over  the  property  given  to  the  husband, 
in  the  first  instance,  is  incompatible  with  the  restrictions  of  a trust  estate 
{or  the  benefit  of  others. 

2.  Under  the  provisions  of  the  South  Carolina  Homestead  Act,  a sale  of  the 

real  property  which  belongs  to  a judgment  debtor,  who  is  the  head  of  a 
family,  is  absolutely  void,  unless  his  right  of  homestead  exemption  is  set 
apart  before  the  sale  takes  place. 

3.  Where  an  action  Is  brought  to  set  aside  a deed  or  other  paper  for  fraud,  the 
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plaintiff,  to  avoid  the  plea  of  the  statute  of  limitations,  should  allege  that 
the  fraud  is  discovered  within  the  statutory  period  of  six  years  before  the 
commencement  of  the  action. 

4.  The  rule  last  stated  also  applies,  upon  principle,  to  the  defense  of  laches. 

5.  Where  the  findings  of  the  trial  court  are  fairly  sustained  by  a preponder- 

ance of  the  evidence,  they  will  not  be  set  aside  on  appeal,  even  when  it 
appears  that  the  reviewing  court  is  not  prepared  to  indorse  some  of  the 
minor  and  incidental  conclusions  of  the  circuit  judge. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Barnwell. 

Hon.  D.  A.  Townsend,  Presiding  Judge. 

Bates  & Simms,  Henderson  Bros.,  and  Robt.  Aldrich,  for  appel- 
lants. 

& 0.  Mayfield,  R A.  Ellis,  Mar  Bros.,  and  Thos.  S.  Moorman , 
for  respondents. 

The  following  is  the  decree  of  the  court  below : 

“This  action  is  brought  by  plaintiff  the  Bank  of  Charleston 
National  Banking  Association,  in  behalf  of  itself  and  all  other 
creditors  of  the  defendants  J.  C.  Dowling  and  E.  H.  Dowling  who 
shall  in  due  time  come  into  this  action,  and  contribute  to  the  ex- 
pense thereof.  It  was  first  heard  by  his  honor,  Judge  Wither- 
spoon, who  rendered  a decree  dismissing  the  complaint.  From 
this  decree  plaintiff  appealed  to  the  Supreme  Court,  which  court 
modified  said  decree,  and  remanded  the  cause  to  the  Circuit  Court 
for  trial.  (See  45  S.  C.  677;  23  S.  E.  982.)  The  Supreme  Court 
held  it  was  error  to  dismiss  plaintiff’s  complaint,  which  sought 
both  legal  and  equitable  relief ; that  plaintiff,  as  a judgment 
creditor  of  J.  C.  Dowling  and  E.  IL  Dowling,  could  maintain  the 
action.  The  equitable  issues  were  not  passed  upon  by  Judge 
Witherspoon.  At  the  March  term  of  the  Court  of  Common  Pleas 
for  Barnwell  county,  1897,  the  equitable  issues  raised  by  the 
pleadings  were  heard  by  me  on  the  pleadings  and  the  evidence 
previously  taken  in  the  cause.  After  full  argument,  I reserved 
my  decision.  The  case  is  complicated,  the  testimony  voluminous, 
and  the  legal  questions  involved  were  exceedingly  grave  and  im- 
portant It  may  be  as  well  in  the  outset  to  state  that  Judge  With- 
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Kkspoon  ia  his  circuit  decree  held  that  the  plea  of  the  statute  of 
limitations  set  up  by  the  defendants  had  no  application  to  this 
case.  From  this  part  of  the  decree  there  is  no  appeal.  This 
question,  therefore,  is  res  adjudicala.  At  the  hearing  before  me 
the  plea  of  the  statute  of  limitations  was  not  pressed.  If  the 
question  is  not  res  adjudicata,  but  an  open  question,  I concur  fully 
in  the  conclusion  reached  by  Judge  Witherspoon,  and  hold  that 
the  plea  of  the  statute  of  limitations  is  not  applicable  to  this  cause, 
and  cannot  avail  the  defendants. 

“In  order  to  a clear  understanding  of  the  cause,  it  is  necessary 
to  state  at  length  the  facts  as  I find  them  from  the  testimony. 
The  defendant  E.  H.  Dowling,  in  November,  1874,  executed  unto 
his  brothers,  J.  C.  Dowling  and  C.  T.  Dowling,  a deed  of  convey- 
ance for  the  tract  of  land  containing  1,800  acres,  situate  in  Barn- 
well county,  on  which  he  lived,  for  $16,000.  Some  four  months 
afterwards,  to  wit,  on  March  13,  1875,  the  defendants  J.  C.  Dow- 
ling and  C.  T.  Dowling  executed  to  E.  EL  Dowling  a mortgage 
over  the  tract  of  land  for  $16,000.  E.  EL  Dowling  remained  in 
possession  for  some  time  after  the  deed  of  conveyance,  and  at  the 
time  of  the  conveyance  was  just  entering  a co-partnership  with  W. 
H.  Wroton  to  do  a factorage  business  in  Charleston  under  the 
firm  name  of  Wroton  & Dowling.  In  this  firm  E.  II.  Dowling  in- 
vested from  $4,000  to  $5,000.  This  firm  failed  in  business  during 
the  year  1877  for  $60,000,  according  to  the  testimony  of  E.  II. 
Dowling.  During  the  fall  of  1875  E.  H.  Dowling  drew  out  $1,200 
to  $1,500,  all  the  money  he  could  get,  from  the  firm  of  Wroton  & 
Dowling,  and  invested  in  lands  in  Lexington  county  known  as 
the  * Mike  Barr  Tract’  The  balance,  he  says,  ‘we  had  eaten  up.’ 
And  as  this  tract  is  very  valuable,  and  plays  a very  important 
part  in  the  various  transactions  connected  with  this  case,  it  may  be 
well  to  cite  the  various  transfers  and  uses  made  of  it  as  I gather 
them  from  the  testimony.  Shortly  after  the  failure  of  the  firm  of 
Wroton  & Dowling,  E.  H.  Dowling  conveyed  the  Mike  Barr  tract 
of  land  to  his  brother-in-law,  Philip  C.  Spann.  The  deed  bears 
date  January  10,  1878.  I am  satisfied  this  conveyance  to  Philip 
C.  Spann  was  made  to  save  it  from  creditors  and  that  Philip  C. 
Spann  received  it  for  that  purpose.  In  answer  to  a direct  question 
why  he  made  this  conveyance,  E.  II.  Dowling  says:  ‘ Mr.  Philip 
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C.  Spann  was  a friend  and  neighbor,  and  I was  out  of  everything, 
and  if  there  was  anything  that  could  be  gotten  out  for  my  wifej 
I wanted  it  done.  Philip  C.  Spann  afterwards  conveyed  this 
Mike  Barr  tract  of  land  to  Mrs.  R A.  Barr,  the  sister  of  E.  H. 
Dowling  (I  will  speak  of  this  transaction  later),  and  Mrs.  Barr  as- 
signed to  Philip  C.  Spann  the  mortgage  E.  II.  Dowling  had  taken 
from  his  brothers,  John  C.  Dowling  and  C.  T.  Dowling.  This 
mortgage  had  on  it  the  following  entries : 

‘“I  hereby  transfer  the  within  bond  and  mortgage  to  R A.  Barr 
and  V.  S.  Dowling.  E.  H.  Dowling.  March  15,  1876.’ 

For  value  received,  I do  hereby  assign  the  within  mortgage 
to  P.  C.  Spann  and  others.  R A.  Barr.  January  31,  1880.’ 
“‘(5)  I hereby  transfer  the  within  bond  and  mortgage  to  Vir- 
ginia Spann  Dowling.  Philip  C.  Spann.  Witness:  H.  & Stead- 
man. Philip  C.  Spann.  October  22,  1885.' 

“‘State  of  South  Carolina,  Lexington  county:  Whereas,  the 
within  mortgage  and  bond  thereby  secured,  assigned  and  delivered 
to  R.  A.  Barr  and  V.  S.  Dowling  in  joint  interest,  and  the  said 

R.  A.  Barr,  the  31st  of  January,  1880,  made  indorsement  designed 
to  assign  only  the  interest  and  share  of  the  said  R A.  Barr  to  me, 
the  undersigned  assignor,  without  reference  to  or  affecting  the  in- 
terest or  share  of  the  said  V.  S.  Dowling  therein,  know  all  men 
that  I,  Philip  C.  Spann,  of  the  said  state  and  county,  assignee  of 
the  said  R A.  Barr,  as  aforesaid,  for  value  to  me  paid  by  Virginia 

S.  Dowling,  of  the  county  of  Barnwell,  in  state  aforesaid,  at  and 
before  the  sealing  and  delivery  thereof,  the  receipt  whereof  is 
hereby  acknowledged,  have  released,  bargained,  sold,  assigned, 
and  set  over  unto  the  said  Virginia  S.  Dowling,  her  heirs  and  as- 
signs, the  said  interest  and  share  in  and  to  the  within  mortgage, 
and  unto  the  said  Virginia  S.  Dowling,  her  heirs  and  assigns,  do 
quitclaim  unto  all  mortgaged  premises  therein  mentioned  and  de- 
scribed, together  with  the  rights,  members,  and  appurtenances 
thereto  belonging,  and  all  my  estate,  right,  title,  and  interest 
therein ; to  have  and  to  hold  all  and  singular  the  premises  granted 
and  assigned  or  mentioned  or  intended  unto  the  said  Virginia  S. 
Dowling,  her  heirs  and  assigns  forever,  free  and  reieased  of  all 
claim  and  demand  by  reason  of  any  assignment  aforesaid,  and  sub- 
ject only  to  the  right  and  equity  of  redemption  of  the  within 
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named  mortgagors.  In  witness  whereof,  I have  hereunto  set  my 
hand  and  seal  this  22d  day  of  October,  A.  D.  1885,  and  of  the 
sovereignty  and  independence  of  the  United  States  of  America 
110th  year.  Philip  C.  Spann.  [L.  S.]  Signed,  sealed,  and  deliv- 
ered in  the  presence  of  H.  S.  Steadman,  John  S.  Matterson.' 

“The  defendants  J.  C.  Dowling  and  E.  II.  Dowling  only  made 
two  payments  on  the  mortgage  debt — one  on  December  20,  1875, 
of  $1,016;  the  other  in  January,  1878,  of  $86.  The  latter  payment 
is  entered  as  having  been  made  on  25th  February,  1877,  but  C.  T. 
Dowling,  who  made  it,  is  positive  it  was  made  in  1878.  The  mort- 
gagors, after  the  condition  of  the  mortgage  had  been  broken, 
voluntarily  surrendered  possession  of  the  mortgaged  property  to 
E.  H.  Dowling,  the  last  of  December,  1877.  The  defendant  li  n. 
Dowling  has  continued  to  reside,  and  is  now  residing,  upon  the 
premises.  There  is  a question  as  to  the  character  of  E.  H.  Dow- 
ling’s possession,  which  will  be  discussed  later;  but  the  testimony 
clearly  shows,  and  I so  find,  that,  after  condition  broken,  the 
mortgagors  voluntarily  surrendered  possession  of  the  mortgaged 
premises  unto  E.  H.  Dowling.  This  is  clearly  and  firmly  estab- 
lished by  the  testimony.  It  was  admitted  by  both  sides  at  the 
hearing  before  me.  The  plaintiff  the  Bank  of  Charleston  National 
Banking  Association  obtained  judgment  against  John  C.  Dowling 
and  E.  II.  Dowling  upon  a note  bearing  date  December  29,  1876, 
for  the  sum  of  $1,021.44.  This  judgment  was  obtained  February 
28,  1878,  and  was  duly  renewed  December  8,  1893.  The  First 
National  Bank  of  Charleston  has  been,  by  order  of  court,  made  a 
party  plaintiff  in  this  proceeding.  It  is  a judgment  creditor  of 
John  C.  Dowling  and  E.  II.  Dowling,  having  obtained  judgment 
upon  a note  bearing  date  December  26,  1876,  for  $1,854.60. 
Judgment  was  entered  against  E.  II.  Dowling  on  the  13th  of 
February,  1878,  and  duly  renewed  April  6,  1893.  The  county 
of  Barnwell  obtained  a judgment  for  $800.92  against  John  C.  Dow- 
ling as  county  treasurer  of  Barnwell  county  and  E.  H.  Dowling  ns 
surety  on  a bond  of  $10,000,  bearing  date  November  8,  1873. 
The  state  of  South  Carolina  obtained  a judgment  against  John  C. 
Dowling  as  treasurer  of  Barnwell  county,  and  E.  H.  Dowling,  T. 
J.  Counts,  and  C.  C.  Rush  as  sureties.  Said  bond  bears  date 
January  1,  1875,  amount  $20,000.  The  judgment  was  for  $20,- 
\oh.  III-72 
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000,  the  penalty  of  the  bond,  and  $4,322.74,  the  breach  of  the 
condition  thereof.  This  judgment  was  obtained  November  28, 
1883,  was  duly  renewed  at  the  November  term,  1896,  without 
opposition.  Said  judgment  is  unpaid,  and  the  state,  by  order  of 
the  court,  has  been  made  a party  plaintiff.  From  this  order  no 
appeal  has  been  taken  nor  notice  of  intention  to  appeal  served. 
The  Bank  of  Charleston  National  Banking  Association  caused  an 
execution  to  be  issued  to  the  sheriff  of  Barnwell  county.  This 
execution  is  in  every  respect  regular,  and,  after  having  levied 
upon  the  tract  of  land  mentioned  and  described  in  the  complaint 
after  due  advertisement,  on  sales  day  in  February,  1894,  the  sher- 
iff of  Barnwell  county  sold  the  tract  of  1,800  acres  as  the  property 
of  E.  H.  Dowling  to  the  plaintiff,  who  was  the  highest  bidder  at 
said  sale.  Upon  compliance  with  the  terms  of  said  sale,  J.  W. 
Lancaster,  sheriff  of  Barnwell  county,  made,  executed  and  deliv- 
ered unto  plaintiff  a deed  thereof.  Said  deed  is  in  evidence  before 
me,  and  is  regular  in  every  respect,  and  plaintiff  now  has  the 
legal  title  thereto.  During  the  progress  of  the  sale,  and  before  its 
completion,  E.  1L  Dowling  caused  the  following  notice  to  be  read, 
and  subsequently  set  it  out  as  an  exhibit  to  his  verified  answer: 

“ * Notice  is  hereby  given  to  all  whom  it  may  concern : That  any 
person  purchasing  the  land  advertised  for  sale  under  the  judgment 
of  the  Bank  of  Charleston  against  E H.  Dowling  et  al.  will  buy 
nothing,  for  the  following  reasons : That  the  said  defendant  E.  II. 
Dowling,  judgment  debtor  aforesaid,  has  no  title,  and  has  not  had 
any  title  to  said  land  for  some  time  previous  to  the  recovery  of 
said  judgment ; that  said  land  was  conveyed  by  the  said  E.  H. 
Dowling,  prior  to  said  judgment,  to  John  C.  Dowling  and  C.  T. 
Dowling,  who  gave  the  said  E.  H.  Dowling  a mortgage  for  the 
purchase  money ; that  said  money  was,  for  valuable  considera- 
tion, assigned  to  various  parties  and  now  is  the  property  of  the 
estate  of  Mrs.  V.  S.  Dowling,  deceased.  That  subsequent  to  the 
execution  of  said  mortgage,  the  said  John  C.  Dowling  conveyed 
his  interest  in  said  land  to  the  said  V.  S.  Dowling,  and  her  estate  is 
now  the  legal  owner  thereof,  and  the  interest  of  the  said  C.  T.  Dow- 
ling is  incumbered  by  said  mortgage,  and  the  possession  of  the  en- 
tire lands  has  been  for  years  yielded  to  the  said  V.  S.  Dowling. 
Further,  that  under  the  said  judgment,  the  judgment  creditors, 
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through  the  sheriff  of  this  county,  has  undertaken  to  set  off  to  the 
said  defendant  a homestead  exemption,  but  has  set  it  off  to  him 
in  lands  never  owned  by  him  in  his  life,  either  in  law  or  in  equity. 
These  facts  are  presented  so  that  no  innocent  purchaser  can  be 
prejudiced  by  the  purchase  of  something  that  is  not  the  plaintiff's 
to  sell.  Bates  & Simms,  attorneys  for  E.  EL  Dowling.’ 

“The  testimony  shows  that  the  defendants  E.  EL  Dowling  and 
John  C.  Dowling  are  now,  and  have  been  since  January  1,  1875, 
insolvent  The  testimony  also  shows  that  the  rental  value  of  the 
lands  is  from  $75  to  $100  per  farm,  and  that  there  are  sixteen  one- 
horse  farms  upon  the  tract  of  land  in  dispute  This  action  was 
commenced  by  the  plaintiff  by  the  service  of  a summons  and  com- 
plaint upon  each  of  the  defendants,  and  said  service  was  in  all 
respects  regular.  All  the  defendants  except  John  C.  Dowling  and 
C.  T.  Dowling  answered.  Both  John  C.  Dowling  and  G.  T.  Dow- 
ling were  called  as  witnesses,  and  testified  that  they  surrendered 
possession  of  the  mortgaged  premises  after  condition  broken  to  E. 
EL  Dowling  with  the  express  understanding  that  it  was  in  full 
satisfaction  of  the  mortgage  debt  The  surrender  of  possession  by 
the  mortgagors  after  condition  broken  vested  the  title  in  the 
mortgagee.  (5  Stat  at  Large  170;  Stoney  v.  Shultz,  1 Ilill  Eq.  465; 
1 barren  v.  Raymond,  17  S.  C.  163;  Guano  Co.  v.  Richardson,  26 
id.  408 ; 2 S.  E.  307 ; Bank  v.  McMahon,  37  S.  C.  309 ; 1 6 S.  E. 
31.)  Defendants  contend  that  title  vested  in  Mrs.  R A.  Barr  on 
the  surrender  of  possession  by  the  mortgagors  to  E.  H.  Dowling. 
They  bottom  their  case  on  the  transfer  entered  on  the  mortgage 
which  bears  date  the  15th  March,  1876.  This  transfer,  it  is  con- 
tended, placed  the  title  in  Mrs.  Barr,  and  that  E.  II.  Dowling  took 
possession  as  her  agent.  Defendants  also  contend  that  the  assign- 
ment from  Mrs.  Barr  to  P.  C.  Spann  in  1882,  and  the  subsequent 
transfer  by  P.  C.  Spann  to  Mrs.  Virginia  Spann  Dowling,  in  Octo- 
ber, 1885,  and  the  conveyance  by  J.  C.  Dowling  of  his  interest  to 
V.  S.  Dowling  by  deed  in  1885,  vested  the  interest  of  John  C. 
Dowling  in  V.  S.  Dowling,  and  that  C.  T.  Dowling's  interest  is 
still  covered  by  the  mortage.  Eiet  us  examine  these  four  proposi- 
tions, taking  them  up  in  their  order. 

“ la  the  interest  of  C.  T.  Dowling  incumbered  by  the  mortgage 
given  for  the  purchase  of  the  land  ? All  parties  are  bound  by  the 
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issues  raised  by  the  pleadings.  The  plaintiff  contends  in  para- 
graph 15  of  the  complaint  that  it  bought  this  tract  of  land  after 
the  written  notice  set  out  in  said  paragraph  had  been  given.  Sub- 
division 3 of  paragraph  15  is  as  follows  : ‘That  subsequent  to  said 
assignment  the  defendant  J.  C.  Dowling  by  deed  conveyed  all  of 
his  interest  in  said  lands  to  Mrs.  Virginia  Spann  Dowling,  and  that 
C.  T.  Dowling’s  interest  was  covered  by  the  said  mortgage’  The 
defendant  E.  H.  Dowling,  in  paragraph  7 of  answer,  denies  that  a 
notice  to  the  effect  of  that  set  forth  in  the  complaint  was  given, 
and  sets  out  as  a part  of  the  answer  a copy  of  the  notice,  marked 
‘Exhibit  A.’  The  notice  is  that  ‘any  person  purchasing  the  land 
advertised  for  sale  under  the  judgment  of  the  Bank  of  Charleston 
against  E.  H.  Dowling  et  al  will  buy  nothing  for  the  following 
reasons:  * * * That  subsequent  to  the  execution  of  the  said 

mortgage  the  said  John  C.  Dowling  conveyed  his  interest  in  said 
land  to  the  said  V.  S.  Dowling  and  her  estate  is  now  the  legal 
owner  thereof,  and  the  interest  of  C.  T.  Dowling  is  iucumbered  by 
said  mortgage.’  It  is  settled  law  in  this  state  that  prior  to  the  act 
of  1879,  if,  after  condition  broken,  mortgagors  went  out  of  posses- 
sion, title  eo  instanli  vested  in  the  mortgagee.  C.  T.  Dowling  and 
John  C.  Dowling  admit  that  the  condition  of  the  mortgage  was 
broken,  and  that  they  voluntarily  surrendered  possession  to  E.  EL 
Dowling.  It  is  clear  from  the  testimony,  and  I do  so  find,  that 
the  condition  of  the  mortgage  was  broken,  and  that  the  mort- 
gagors voluntarily  surrendered  possession  of  the  mortgaged 
premisea  The  interest,  therefore,  of  C.  T.  Dowling,  was  not,  at 
the  time  of  the  sale,  covered  by  the  mortgage  as  set  up  in  the 
answer  of  the  defendanta  It  had  vested  in  the  mortgagee,  who- 
ever that  was,  upon  the  possession  being  delivered  to  E.  H. 
Dowling.  This  defense  of  the  defendents  cannot  stand,  and  plain- 
tiff bought  the  one-half  interest,  at  least,  of  Charles  T.  Dowling  at 
the  sale  by  the  sheriff.  For  variance  between  allegations  and 
proof  only,  remedy  is  by  amendment,  as  provided  in  Code.  (AA- 
re.m  v.  Bank,  3 S.  C.  401.)  ‘ The  defendant  cannot  avail  himself 

of  any  matter  of  defense  which  is  not  stated  in  the  answer,  even 
though  it  should  appear  in  the  evidence.’  ( Lawton  v.  Perry,  40 
S.  C.  255;  18  S.  E.  861.)  The  deed  of  John  C.  Dowling  to  V.  S. 
Dowling  was  made  a year  or  so  before  the  death  of  Mrs.  V.  S. 
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Dowling,  which  occurred  in  1887.  Most  likely  the  date  of  the 
deed,  if  it  was  ever  made,  was  in  1885,  at  the  time  when  Philip  C. 
Spann  was  conveying  to  his  sister,  Mrs.  Virginia  Spann  Dowling. 
At  any  rate,  it  was  without  consideration,  and  was  made  because 
Mrs.  Dowling  held  the  mortgage  formerly  given  by  himself  and 
C.  T.  Dowling  to  E.  H.  Dowling.  If  J.  C.  Dowling  had  any 
interest  to  convey,  the  deed  was  without  consideration.  He  had, 
several  years  before  that,  formally  surrendered  possession  to  E.  EL 
Dowling.  This  deed  is  not  in  evidence  before  me,  but,  if  it  were, 
from  the  testimony,  I would  adjudge  it  void.  But,  as  there  is  evi- 
dence that  such  a deed  was  made  before  me,  I find  that  said  deed 
of  conveyance  from  John  C.  Dowling  to  V.  S.  Dowling  to  be  void, 
and  made  in  furtherance  of  and  as  a part  of  a scheme  devised  and 
entered  into  by  E.  EL  Dowling,  and  participated  in  by  his  brother) 
sister,  and  other  near  kindred  and  relations,  to  enable  E.  H.  Dow- 
ling to  defeat  and  defraud  his  creditors.  It  is  void. 

“ The  second  proposition  is  that  the  conveyance  by  Philip  C. 
Spann  on  October  22,  1885,  vested  in  Virginia  Spann  Dowling  the 
title  to  the  property  in  litigation.  By  reference  to  the  deed  it  is 
obvious  that  Philip  C.  Spann  by  said  deed  only  assigned  or  at- 
tempted to  convey  to  his  sister,  Mrs.  Virginia  S.  Dowling,  ‘the 
joint  interest  and  share  which  Mrs.  R.  A.  Barr  had  assigned  to 
him  on  1st  January,  1880,  without  reference  to  or  affecting  the 
interest  or  share  of  the  said  V.  S.  Dowling  therein.’  Mrs.  Barr 
says  that  she  was  paid  all  that  was  due  her.  E.  H.  Dowling  says 
the  assignment  to  his  sister  was  for  her  security  only.  That  it 
was  not  intended  to  be  an  absolute  disposition  of  the  mortgage  is 
clearly  manifest  from  the  testimony,  and  I so  find.  The  parties 
treat  it  as  a security,  and  Mrs.  Barr  recognizes  that  she  only  has  a 
one-half  interest  in  the  security.  Philip  C.  Spann  so  recognizes 
that  only  a one-half  interest  was  assigned  to  him.  In  this  con- 
nection it  is  well  to  see  what  consideration  passed  through  Philip 
C.  Spann  to  Mrs  Barr  as  payment  of  the  Barr  debt:  The  testi- 

mony shows  that  the  Mike  Barr  tract  of  land  was  conveyed  by 
Philip  C.  Spann  to  Mrs.  Barr,  and  that  the  balance  was  paid  in 
money.  No  one  can  well  fix  the  value  of  this  tract  of  land  in 
this  transaction.  Nor  do  they  tell  how  much  money  was  paid. 
E H.  Dowling  says  that  P.  C.  Spann  was  to  pay  his  debts  to  Mrs. 
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Barr  if  money  could  be  placed  in  her  hands  This  tract  of  land 
was  conveyed  by  Philip  C.  Spann.  Wroton  k Dowling  had 
failed,  and  E H.  Dowling  snys  he  made  the  conveyance  because 
* Mr.  Philip  C.  Spann  was  a friend  and  neighbor,  and  I was  out  of 
everything,  and,  if  there  was  anything  that  could  be  gotten  out 
for  my  wife,  I wanted  it  done.’  This  was  the  motive.  It  was  a 
safeguard.  The  conveyance  to  his  wife’s  brother,  the  testimony 
shows,  was  clearly  without  consideration,  and  I find  from  the 
testimony  that  Philip  C.  Spann  did  not  pay  one  dollar  for  the 
Mike  Barr  tract,  and  that  he  used  this  tract  us  part  of  the  scheme 
to  defeat  the  creditors  of  E.  H.  Dowling.  It  is  also  apparent  that 
E H.  Dowling  knew  and  arranged  for  Philip  C.  Spann  to  convey 
this  tract  to  Mrs.  Barr  as  satisfaction  in  part  of  the  Barr  debt,  and 
Philip  C.  Spann  got  the  money  paid  Mrs.  Barr  from  V.  S.  Dowliug. 
Transactions  between  near  kindred  must  be  satisfactorily  explained. 
Because  fraud  is  hard  to  prove  when  a transaction  is  between  near 
kindred,  the  burden  is  placed  upon  them  to  explain  satisfactorily 
the  transaction  charged  with  fraud.  In  this  case  a brother-in  law 
is  the  conduit  through  which  property  is  passed  out  of  the  in- 
solvent and  hard-pressed  debtor,  E H.  Dowling,  to  the  sister  of 
E H.  Dowling,  and  other  property  is  passed  back  through  the 
same  conduit  to  the  wife  of  the  insolvent  debtor.  The  court  of 
equity  will  look  through  the  veil  obscuring  the  motive  of  the 
transfers  of  the  property,  and  unmask  the  deceit,  and  lay  open 
the  fraud.  From  the  testimony,  I find  that  Philip  C.  Spann  used 
in  the  payment  of  the  Barr  debt  the  Mike  Barr  tract  of  land, 
which  was  the  property  of  E.  H.  Dowling,  and  money  furnished 
by  E.  H.  Dowling.  Spann  took  the  assignment  of  a one-half 
interest  held  by  Mrs.  Barr,  and  paid  her  for  it  with  E.  H.  Dow- 
ling's property.  She,  at  any  rate,  declares  she  is  paid.  Philip  C. 
Spann  was  trustee  for  E.  H.  Dowling.  (Richardson  v.  ifounce, 
19  S.  C.  477.)  The  subsequent  transfer  to  his  sister,  1 find  from 
the  testimony,  was  without  consideration,  and  was  made  in  ac- 
cordance with  the  scheme  arranged  by  E H.  Dowling  and  Philip 
C.  Spann,  and  was  only  an  instrument  used  by  E.  H.  Dowling  to 
retain  possession  of  his  property.  This  transfer  is  void.  Besides, 
E H.  Dowling’s  statement  of  his  reasons  for  making  the  deed  of 
the  Barr  tract  to  Philip  C.  Spann,  his  brother-in-law,  shows  that 
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there  was  a secret  agreement  Spann’s  sister.  Mrs.  Dowling,  was 
to  have  the  benefit  of  the  transaction.  I arn  satisfied  from  all  the 
testimony  that  Philip  C.  Spann  was  fully  informed  when  the  deed 
to  the  Barr  tract  was  made  to  him  of  all,  and  entered  into  E.  EL 
Dowling's  plans  to  keep  creditors  from  seizing  upon  E.  EL  Dow- 
ling’s property.  If  he  had  even  paid  a full  price,  the  deed  in 
Philip  C.  Spann’s  hands  would  have  been  void  if  he  joined  in  the 
scheme.  ( Lowry  v.  Pinson,  2 Bailey  324) 

“ The  assignment  to  R.  A.  Barr  is  now  to  be  considered.  Did 
the  title  vest  in  Mrs.  Barr  when  possession  was  surrendered? 
If  the  transfer  entered  on  the  mortgage  is  sufficient  to  pass  the 
title  to  Mrs.  Barr  and  Mrs.  Dowling,  then  title  would  vest  in  them 
jointly,  if  they  were  the  bona  fide  owners  of  the  mortgage.  I will, 
for  the  present,  consider  only  Mrs.  Barr’s  portion  of  the  transfer, 
and  deal  with  it,  taking  it  for  granted  that  the  date  of  the  trans- 
fer is  the  true  date.  The  debt  which  E.  H.  Dowling  owed  his 
sister  was  for  her  interest  in  her  father’s  estate,  purchased  in  1869 
for  $1,000,  and  $2,000  borrowed  money.  On  this  sum  E.  EL 
Dowling  says  he  paid  much  money.  Yet  on  January  16,  1878, 
he  enters  a confession  of  judgment  for  $7,286.10,  a sum  of  money 
far  in  excess  of  the  amount  due  his  sister.  Mrs.  Barr  took  the 
transfer  of  the  mortgage  as  security  for  her  debt  It  was  not  in- 
tended as  an  absolute  transfer,  but  only  to  secure  the  payment  of 
her  debt  Upon  the  payment  of  the  debt  due  her,  she  was  to 
surrender  all  claim  to  the  security.  She  did,  in  business,  just 
what  her  brother  E.  EL  Dowling  told  her.  Mrs.  Barr  was  not  the 
absolute  owner  of  even  a part  of  the  mortgage,  but  only  held  it  as 
one  holds  a title  by  hypothecation  for  the  payment  of  money. 
The  relation  of  mortgagor  and  mortgagee  is  established,  and, 
when  once  established,  it  continues  until  an  absolute  disposition 
of  the  property  is  made  Holding  only  such  an  interest  in  one- 
half  of  the  property  to  secure  a debt,  title  could  not  vest  in  her, 
because  she  only  had  an  equitnble  interest  in  the  mortgage,  which 
might  be  foreclosed  by  her  in  a suit  brought  for  that  purpose,  and 
upon  the  payment  of  her  debt  was  to  terminate.  So  title  did  not 
and  could  not  vest  in  her,  for,  after  surrender  of  possession,  she 
held  this  mortgage  as  an  equitable  title  only.  On  payment  of  her 
debt  it  was  satisfied.  Besides,  the  issues  as  raised  by  the  plead- 
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inga  are  the  only  matters  to  be  considered  in  any  cause.  Plaintiff, 
in  paragraph  5 of  the  complaint,  alleged  as  follows : That  on  the 

day  of  December,  1877,  the  defendants  J.  C.  Dowling  and 

C.  T.  Dowling  abandoned  possession  of  the  said  lands  and  tene- 
ments, and  voluntarily  surrendered  possession  thereof  to  the  de- 
fendant E.  EL  Dowling,  who  forthwith  entered  into  possession 
thereof,  and  hits  continued  in  possession  thereof  to  the  present 
time.  The  defendant  E.  EL  Dowling,  in  the  third  paragraph  of 
his  answer,  denies  that  possession  of  the  lands  was  ever  surren- 
dered to  him  after  the  sale  to  J.  C.  Dowling  and  C.  T.  Dowling, 
but,  on  the  contrary,  alleges  that  possession  of  said  lands  was  de- 
livered over  to  Virginia  Spann  Dowling,  who  held  the  possession 
and  was  the  legal  owner  and  holder  of  the  same  at  the  time  of  her 
death,  and  that  since  her  death  he  has  held  the  same,  and  now 
holds  it  as  executor  and  trustee  under  her  will.  The  answer 
raises  the  issue  that  possession  was  surrendered  to  Virginia  Spann 
Dowling.  This  answer  is  verified.  It  stands  as  an  allegation  of 
the  answer  that  possession  was  not  delivered  to  E.  H.  Dowling, 
but  to  his  wife,  V.  S.  Dowling.  The  defendant  E.  H Dowling 
was  familiar  with  all  the  transactions,  and,  having  raised  this 
issue  that  possession  was  delivered  to  V.  S.  Dowling,  he  must 
stand  by  it  Plaintiff,  at  the  hearing  before  me,  contended  strenu- 
ously that  the  testimony  offered  by  the  defendant  E.  H.  Dowling, 
which  contradicted  his  sworn  answer,  was  not  admissible,  as  it  was 
not  responsive  to  the  issues  raised  by  the  pleading,  and  moved  to 
strike  it  out  The  defendant  E.  EL  Dowling,  when  on  the  stand 
as  a witness,  said  that  possession  was  surrendered  to  him  by  John 
C.  Dowling  and  E.  H.  Dowling  as  the  agent  of  R A.  Barr. 
Plaintiff’s  counsel  duly  objected  to  all  this  evidence,  and  moved 
to  strike  it  out  These  objections  and  motions  were  entered  by 
the  master,  who  took  all  the  evidence  subject  to  objections.  It 
was  stated  at  the  trial  that  such  was  the  agreement,  and  plaintiff’s 
counsel  at  the  beginning  moved  to  strike  from  the  record  all  evi- 
dence which  tended  to  show  that  possession  was  surrendered  to  R 
A.  Barr.  The  defendant  E.  H.  Dowling  seeks  to  contradict 
his  sworn  answer.  If  he  answer  truly,  then  his  evidence  on 
this  point  is  untrue.  If  the  evidence  is  true,  then  his  answer 
is  false.  Both  cannot  be  true.  He  cannot  be  heard  to  con- 
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tradiet  bis  answer,  but  is  bound  by  it,  and  the  testimony  must 
be  responsive  to  the  issues  raised  by  the  pleadings.  Nor  can  be 
avail  himself  of  evidence  which  appears  in  tho  record  which  is  not 
responsive  to  the  issues.  In  McGrath  v.  Barnes  (18  S.  C.  606), 
answer  alleged  1 note  was  mere  memorandum  given  under  certain 
agreement’  Defendant  offered  proof  to  show  that  the  account  for 
which  the  note  was  given  contained  overcharges,  and  that  there 
was  nothing  due  thereon.  Aldrich,  P.  J.,  ruled  it  out  Held, 
‘ that  the  ruling  was  correct,  and  the  testimony  offered  not  being 
pertinent  to  any  issue  raised  by  the  pleadings.’  The  rule  contended 
for  here  by  plaintiff  is  well  settled,  and  must  be  sustained.  If 
this  testimony  is  stricken  out,  as  it  must  be,  then  there  is  no  evi- 
dence which  shows  that  possession  of  the  mortgaged  premises  was 
ever  delivered  by  J.  C.  Dowling  and  C.  T.  Dowling  to  any  other 
person  than  E.  H.  Dowling,  as  alleged  iu  the  complaint  From 
the  testimony  I find  that  the  possession  was  delivered  to  E.  H. 
Dowling  by  J.  C.  Dowling  and  C.  T.  Dowling,  as  mortgagee,  and 
that  he  entered  into  possession  in  December,  1877,  ami  has  con- 
tinued in  possession  to  this  time.  Again,  even  if  the  testimony 
was  relevant,  it  was  conflicting;  and  where  a witness  under  oath 
makes  conflicting  statements  the  statement  which  bears  most 
heavily  against  the  interest  of  the  witness  will  be  taken  as  true. 
Here,  as  a witness,  the  defendant  E.  H.  Dowling  flatly  contradicts 
his  sworn  answer.  The  statement  of  the  answer  is  against  him, 
and  he  endeavors  by  his  testimony  to  avoid  it  Such  being  the 
case,  if  plaintiff  had  failed  to  prove  the  allegations  of  the  complaint 
as  to  the  surrender  of  possession  by  J.  C.  Dowling  and  C.  T.  Dow- 
ling, still  the  sworn  answer  would  have  remained,  and  the  con- 
flicting statements  of  the  witness  would  not  only  have  affected  his 
credibility  as  to  this  matter,  but  as  to  all  others.  But  if  Mrs  Barr 
did  go  into  possession  by  her  agent,  E.  H.  Dowling,  she  was  re- 
sponsible for  the  rents  and  profits,  and  must  apply  them  under  the 
decisions  of  Witte  v.  Clark  (17  S.  C.  313),  and  Giving  v.  Carroll 
(40  S.  C.  413:  18  S.  E.  1030).  These  cases  hold  that  a mortgagee 
in  possession  of  mortgaged  property  must  account  to  the  owner  for 
the  rents  and  profits,  and  they  become  payments  upon  the 
debt.  In  this  view  of  the  case,  at  the  time  of  the  assign- 
ment to  P.  C.  Spann,  January  31,  1880,  there  would  have  been 
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due  to  Mr*.  Barr  the  sura  of  $4,546.16.  At  the  time  of  the  transfer 
by  P.  C.  Spann  to  V.  S.  Dowling,  October  22,  1885,  the  Barr  debt 
would,  by  application  of  the  rents  and  profits,  have  been  overpaid. 
The  debt  being  paid,  as  all  testify,  the  security  on  its  payment  be- 
came the  property  of  E H.  Dowling.  In  any  event,  the  Barr  debt 
is  paid,  and,  as  I have  before  held,  it  was  paid  with  the  property 
of  E H.  Dowling.  Mrs.  Dowling,  at  the  time  of  her  marriage, 
was  poor.  ■ She  had  not  engaged  in  any  business  during  coverture. 
Yet  the  witness  E.  H.  Dowling  would  have  it  appear  she  had  pur- 
chased three  or  four  tracts  of  land.  This  was  done  with  the  rents 
and  profits  on  this  very  tract  of  land.  She  was  unaccustomed  to 
the  transaction  of  business  ; was  without  means  ; yet  between  the 
time  of  the  surrender  of  the  possession  by  J.  C.  Dowling  and  C. 
T.  Dowling  and  the  assignment  by  Mrs.  Barr,  in  1880,  Mrs.  Dow- 
ling, it  is  claimed,  had  acquired  a large  property.  It  is  evident 
that  E.  H.  Dowling  did  all  of  this  business  himself ; that  the  prop- 
erty purchased  was  put  in  the  name  of  his  wife  to  conceal  it  from 
creditors ; and  that  all  the  facts  were  well  known  to  his  wife, 
brother-in-law,  sister,  and  other  relatives.  They  all  knew  Wroton 
& Dowling  had  failed  in  business;  that  John  C.  Dowling  was  in 
trouble  about  the  shortage  in  the  treasurer's  office ; that  the  bonds 
were  sued  upon,  and  judgments  obtained  against  John  C.  Dowling 
and  E H.  Dowling.  All  these  things  were  notorious  So  that  I 
am  firmly  convinced  from  the  testimony  that  the  scheme  to  protect 
E H.  Dowling  was  participated  in  by  Mrs.  Barr,  Philip  C.  Spann, 
and  others. 

“ It  was  contended  at  the  trial  before  me  that  the  transfer  does 
not  bear  the  true  date,  and  that  the  transfer  and  the  receipt  entered 
upon  the  bond  for  $86  were  all  entered  with  the  same  pen,  and  the 
same  ink,  and  at  the  same  time.  The  plaintiffs  endeavored  to 
have  the  original  records  before  me,  but  for  some  reason  they  could 
not  be  found  in  the  clerk’s  office,  where  they  had  been  filed. 
After  carefully  studying  the  testimony  on  this  point,  I ain  satisfied 
that  the  transfer  was  not  indorsed  upon  the  bond  on  the  15th  of 
March,  1876,  but  that  it  was  indorsed  later.  The  first  payment  of 
the  bond  was  made  December  20,  1875,  and  the  last  one  in  Jan- 
uary, 1878.  E.  EL  Dowling  testifies  that  he  did  not  have  the 
bond  and  mortgage  in  his  possession  after  the  delivery  to  Mrs. 


Digitized  by  Google 


BK.  OF  CHARLESTON,  ETC.,  ET  AL.,  v.  DOWLING  ET  AL.  579 

Barr,  until  they  came  into  the  possession  of  his  wife,  in  1885. 
Mrs.  Barr  and  E.  H.  Dowling  both  testify  that  the  collaterals  were 
delivered  to  her  during  December  of  1875.  It  is  highly  probable 
that  immediately  after  tlje  payment  in  December  the  manual  deliv- 
ery of  the  collaterals  was  made.  But  E.  H.  Dowling’s  financial 
troubles  were  not  at  hand.  It  was  after  Wrotou  & Dowling  had 
failed,  after  the  Mike  Barr  tract  had  been  conveyed  to  Philip  C. 
Spann  to  save  what  he  could  for  his  sister,  after  suits  had  been 
commenced  by  creditors,  after  John  C.  Dowling  was  short  as  trea- 
surer, that  an  attorney  was  called  in,  and  judgments  confessed,  and 
everything  fixed  up  to  weather  the  storm.  It  was  after  the  pay- 
ment of  $86  was  made  by  C.  T.  Dowling  in  January,  1878,  that 
this  transfer  was  indorsed  on  the  mortgage  in  favor  of  Mrs.  Barr 
and  Mrs.  Dowling.  The  payment  was  entered  before  the  trans- 
fer of  the  mortgage  to  Mrs.  Barr  and  Mrs.  Dowling.  E.  H.  Dow- 
ling, seeing  his  dilemma,  now  attempts  to  fix  the  date  of  this  pay- 
ment for  1876,  but  C.  T.  Dowling,  a witness  whose  credibility  has 
not  in  any  way  been  attacked,  says  that  it  was  made  to  him  in 
January,  1878,  after  possession  was  delivered  to  E H.  Dowling. 
The  testimony  of  E BL  Dowling  is  full  of  conflicts  and  contradic- 
tions. It  is  evident  that  he  was  doing  all  in  his  power  to  keep 
possession  of  his  property.  E.  H.  Dowling  says  that  he  made  two 
indorsements  on  the  bond  and  mortgage  after  he  entered  the  trans- 
fer to  Mrs.  Barr,  and  Mrs.  Dowling.  These  bear  date  January  25, 
1886,  and  January  10,  1889.  This  indorsement  of  the  payment 
of  $86  was  made  after  its  payment  in  1878.  E BL  Dowling  says 
of  these  transfers : 1 1 did-  not  know  what  would  happen,  so  I 

threw  out  all  the  safeguards  I could.’  The  testimony  satisfies  me, 
and  I so  find,  that  the  indorsement  on  the  mortgage  bearing  date 
March  15,  1876,  transferring  the  bond  and  mortgage  to  R i 
Barr  and  V.  S.  Dowling,  was  made  and  indorsed  on  the  mortgage 
after  the  surrender  of  possession  of  the  mortgaged  premises  by  J. 
C.  Dowling  and  C.  T.  Dowling  to  E H.  Dowling,  in  December, 
1877  ; that  it  was  just  before  plaintiff  and  others  obtained  judg- 
ment, and  after  the  payment  of  the  money  by  C.  T.  Dowling,  and 
about  the  time  of  t.he  confessions  of  judgment  made  by  E EL  Dow- 
ling to  his  sister  and  friends.  I am  further  satisfied,  and  from  the 
testimony  so  find,  that  the  transfer  to  his  sister  and  wife  was  in- 
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tended  by  E.  H.  Dowling  to  defeat  and  defraud  his  creditors,  and 
that  Mrs.  Barr  was  fully  apprised  that  this  transfer  to  her  and 
Y.  S.  Dowling  was  made  by  E H.  Dowling,  not  only  to  secure 
the  payment  of  the  debt  which  her  brother  owed  her,  but  for  the 
further  purpose  of  keeping  his  property  out  of  the  hands  of  creditors, 
and  to  hinder,  defeat,  and  defraud  the  creditors  of  E.  IL  Dowling. 
In  Burch  v.  Brantley  (20  S.  C.  507,  508),  the  court  says : 1 That 
if,  at  the  time  of  the  execution  of  the  deed,  a wrong  was  intended, 
and  the  conveyance  afterwards  becomes  injurious  to  creditors, 
because  at  some  future  time  the  grantor’s  property  has  failed  to 
meet  the  just  demands  of  his  creditors  whose  claims  existed  at  the 
time  of  the  deed,  then  a passive  and  legal  fraud  is  develof>ed, 
which,  attaching  to  the  deed,  renders  it  void,  not  from  the  beginning, 
but  at  that  moment'  This  doctrine  is  sustained  by  Thomas  v. 
Jeter  (1  Hill  [S.  C.  ] 380  );  Smith  v.  Culbertson  (9  Rich.  Law.  106  ); 
Richardson  v Rhodus  (14  Rich.  Law.  95).  It  was,  therefore,  void 
in  the  hands  of  Mrs.  Barr. 

“It  now  remains  for  me  to  dispose  of  the  interest  which  Mrs. 
Y.  S.  Dowling  took  under  the  transfer  under  the  bond  and  mort- 
gages of  March  15,  1876.  This  indorsement  is  not  under  seal ; 
therefore  no  consideration  can  or  will  be  presumed.  It  is  made 
by  an  insolvent  husband  to  his  wife,  without  consideration,  at  a 
time  when  he  knew  he  was  insolvent  It  is  void  as  to  existing 
creditors  under  the  Constitution  of  this  state.  (Const  1868,  art  14, 
§ 8.)  And,  if  the  subsequent  indebtedness  proves  large,  subsequent 
creditors  will  be  let  in.  The  subsequent  indebtedness,  even  if 
March  15,  1876,  be  taken  as  the  true  date,  is  large,  amounting  to 
some  $57,003.57.  But,  as  a matter  of  fact,  the  indebtedness  was 
contracted  prior  to  the  failure  of  Wroton  k Dowling,  and  before 
the  actual  transfer  was  indorsed  on  said  mortgage,  as  I have  before 
held.  It  is  void,  both  as  to  existing  and  subsequent  creditors,  if 
there  be  any.  A voluntary  deed  may  be  set  aside  at  the  instance 
of  an  existing  creditor  upon  the  ground  of  constructive  or  legal 
fraud,  even  where  there  is  not  the  slightest  taint  of  actual  or  moral 
fraud  in  the  transaction,  under  the  principle  that  the  law  requires 
that  one  must  be  just  before  he  is  generous.  The  law  will  not 
permit  one  who  is  indebted  at  the  time  to  give  his  property  away, 
provided  such  gift  proved  prejudicial  to  the  interest  of  existing 
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creditors.  The  motive  which  prompts  the  donor  to  make  the  gift 
is  wholly  immaterial.  If  the  donor  is  indebted  at  the  time,  and 
the  event  proves  that  it  is  necessary  to  resort  to  the  property  at- 
tempted to  be  conveyed  away  by  voluntary  deed  for  the  purpose 
of  paying  such  indebtedness,  the  voluntary  conveyance  will  be  set 
aside,  and  the  property  subjected  to  the  payment  of  such  indebted- 
ness, upon  the  ground  that  it  would  otherwise  operate  as  a legal 
fraud  upon  the  rights  of  creditors,  even  though  it  might  be  per- 
fect] v clear  that  the  transaction  was  free  from  any  trace  of  moral 
fraud.  While,  therefore,  it  is  neither  charged  nor  proved  that 
there  was  any  actual  or  moral  fraud  in  this  transaction  between 
mother  and  son,  on  the  part  of  either  of  them,  yet,  as  it  does 
conclusively  appear  that  the  mother  was  indebted  at  the  time  she 
made  this  apparently  voluntary  deed,  and  as  the  event  has  proved 
that  it  was  necessary  to  resort  to  the  property  conveyed  by  such 
deed  in  order  to  secure  the  payment  of  such  indebtedness,  the  only 
question  in  the  case,  as  was  said  by  Judge  Norton  in  the  outset, 
is  whether  this  deed  of  Emily  Cooper  to  her  son  was  voluntary  ; 
and,  as  it  so  appears  upon  its  face,  the  burden  of  proof  was  upon 
the  appellant  to  show  that  this  was  a mistake,  and  that  there  was, 
in  fact,  a valuable  consideration  for  the  conveyance.  Having  failed 
to  show  this,  the  result  necessarily  follows  that  the  deed  must 
be  set  aside,  and  the  property  embraced  in  it  subjected  to  the  pay- 
ment of  the  plaintiff's  debt  ( Jackson  v.  Lewis,  34  S.  C.  6,  7;  12 
S.  E.  560 ; Henderson  v.  Dodtl,  Bailey  Eq.  139,  140 ; Blake  v. 
Jones , id.  141-143  ; hard  v.  Middleton,  id.  228  ; lsley  y.Niswanger, 
1 Me  Cord  Eq.  526  ; Burt  v.  Timmons  [W.  Va.],  2 S.  E.  781 ; Archer 
v.  Long,  32  S.  C.  171-173;  11  S.  E.  86  ; Witz  v.  Osbum  [Va],  2 
S.  E.  33.)  The  evidence  in  this  case  satisfies  me  that  Mra  Barr  was 
fully  cognizant  of  the  fraudulent  intent  of  E.  H.  Dowling,  in  all  these 
transactions,  and  that  she  united  with  him  in  carrying  out  the 
scheme  to  defeat  and  defraud  his  creditors,  present  and  future 
As  I apprehend,  the  sister  of  E.  H.  Dowling  was  selected  as  the 
medium  by  which  the  bond  and  mortgage  might  eventually  be 
passed  to  his  wife,  Mrs.  Virginia  Spann  Dowling,  with  some  show 
of  bona  fides.  The  testimony  shows  that  the  debt  of  Mra.  Barr 
was  paid  with  the  property  of  E.  H.  Dowling,  through  his  brother- 
in-law,  Philip  C.  Spann.  To  further  the  scheme  of  E.  H.  Dow- 
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ling,  the  bond  and  mortgage  were  transferred  to  Philip  C.  Spann, 
by  Mrs.  Barr  on  the  payment  of  the  debt  of  her  brother  E.  H. 
Dowling,  no  consideration  being  paid  therefor  by  Philip  C.  Spann. 
The  testimony  shows  conclusively  that  the  debt  of  E.  EL  Dowling 
to  Mrs.  Barr  was  paid  by  a transfer  of  the  Barr  tract,  conveyed  by 
E.  H.  Dowling  to  Philip  C.  Spann,  and  for  which  Spann  paid 
nothing,  together  with  certain  moneys  furnished  by  E.  EL  Dow- 
ling. No  good  and  valid  reason  for  this  transaction  between  Mrs. 
Barr  and  Philip  C.  Spann  has  or  can  be  given.  When  Mrs.  Barr's 
debt  was  paid,  the  collaterals,  the  bond  and  mortgage  of  J.  C. 
Dowling  and  C.  T.  Dowling,  should  have  been  returned,  so  far,  at 
least,  as  Mrs.  Barr's  interest  therein,  to  E.  EL  Dowling,  and  not  to 
Spann,  who  had  no  claim  upon  nor  right  to  them,  legal  or  equit- 
able. Even  the  contention  of  the  defendants  that  Mrs.  Virginia 
Spann  Dowling  had  an  interest  therein  did  not  authorize  or  make 
valid  the  transfer  to  Philip  C.  Spann  of  said  bond  and  mortgage. 
But  one  conclusion  can  be  reached,  it  seems  to  me,  from  the  testi- 
mony, and  that  conclusion  is  that  all  these  relations  of  E.  H. 
Dowling  were  fully  advised  of  the  intent  of  E.  EL  Dowling  and 
acted  in  concert  and  collusion  with  each  other.  The  transfer  to 
Mrs.  Barr,  when  considered  in  the  light  of  all  the  facts,  and  the 
law  applicable  thereto,  it  seems  to  me,  must  be  held  fraudulent, 
and  so  1 hold.  It  was  contended  by  the  plaintiff  that  the  several 
transactions  between  these  parties  were  and  are  fraudulent  and  void  ; 
that  from  the  beginning  to  the  end  they  were  parts  of  one  scheme, 
planned  by  E.  EL  Dowling  with  intent  to  protect  his  property  from 
present  and  anticipated  liabilities ; that  the  conveyance  by  E.  H. 
Dowling  to  his  brothers  was  the  beginning  of  the  scheme,  and  it 
closed  with  the  restoration  of  the  title  to  El  H.  Dowling  by  the 
making  of  the  adroit  will  of  Virginia  Spann  Dowling,  the  terms  of 
which  were  suggested  by  her  husband,  E.  H.  Dowling.  I confess, 
in  studying  the  evidence  in  this  case,  and  the  law  applicable 
thereto,  I have  been  greatly  impressed  with  the  correctness  of  this 
contention.  The  facts  as  they  are  presented  to  me  seem  to  war- 
rant such  conclusion.  More  than  one  badge  of  fraud  clearly  arises 
out  of  the  evidence,  and,  as  was  said  in  Smith  v.  Henry  (2  Bailey 
Eq.  118),  though  separately,  each  of  these  badges  of  fraud  may 
be  susceptible  of  explanation,  yet,  when  they  all  concur,  they 
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render  a sale  fraudulent  per  se , unless  explained  by  evidence  the 
most  satisfactory  and  conclusive  of  the  absence  of  the  actual 
fraudulent  intent.  The  two  badges  of  fraud  in  Smith  v.  Henry 
{supra),  which  were  relied  on,  and  as  to  which  the  foregoing  ruling 
was  made,  were  the  vendors  retaining  possession  after  an  absolute 
sale  and  selling  the  most  valuable  part  of  vendor's  property  pend- 
ing suits  against  him.  Here,  while  no  suit  was  pending  against 
E.  EL  Dowling  at  the  time  of  the  conveyance,  there  are  other 
badges  of  fraud  equally  potent,  all  existing  and  concurring.  E. 
H.  Dowling  had  left  his  plantation,  and  bad  entered  into  the  factor- 
age business  in  the  city  of  Charleston,  a new  and  precarious  busi- 
ness. His  liabilities  when  he  entered  into  the  business  were 
considerable,  and  were  likely  to  be  increased.  Under  these 
circumstances  the  vendor,  E.  H.  Dowling,  sets  about  to  protect  his 
property  from  his  debts,  present  and  anticipated.  In  one  sense, 
this  may  seem  to  have  been  a prudent  act,  yet  it  was  not  such  an 
act  as  the  law  commends,  or  the  courts  favor  or  uphold.  The 
courts  will  look  behind  the  act  to  the  intent  with  which  the  act 
was  done,  and,  if  the  act  was  done  with  a fraudulent  intent,  they 
will  set  the  seal  of  their  condemnation  upon  it  by  declaring  the 
transaction  mala  fide  and  void.  E.  H.  Dowling,  at  the  time  he 
made  this  conveyance,  does  not  seem  to  have  regarded  the  trans- 
action as  an  actual  bona  fide  sale.  He  remained  in  possession  for 
over  four  months  thereafter.  J.  C.  Dowling,  one  of  the  grantees, 
never  entered  into  the  possession  of  this  property,  or  any  part  thereof, 
and  there  is  no  evidence  that  his  brother  C.  T.  Dowling  was  to  act 
for  or  to  pay  him  anything  for  his  half  interest  therein.  C.  T. 
Dowling,  it  is  true,  did  enter  into  possession,  but  the  character  of 
his  possession,  it  seems,  was  more  in  the  nature  of  a tenant  at  will 
than  that  of  a bona  fide  legal  owner.  The  conveyance  was  of  all 
the  property  of  E H.  Dowling,  real  and  personal,  of  the  value  of 
$16,000.  No  part  of  the  purchase  price  was  paid  in  cash  at  the 
time  of  the  conveyance,  and  no  note,  bond,  or  mortgage,  or  other 
security,  was  taken  by  E.  H.  Dowling  from  the  purchasers  to 
secure  the  price  of  said  property  until  four  months  had  elapsed 
from  the  execution  and  delivery  of  the  deed  of  conveyance. 
Surely,  these  acts  constitute  badges  of  fraud,  and  there  has  not 
been  any  satisfactory  explanation  of  them  by  the  parties.  In  the 
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absence  of  evidence  showing  no  fraudulent  intent  on  the  part  of 
the  parties  to  these  transactions,  it  would  seem  that  they  are 
sufficient  to  stamp  said  sale  fraudulent,  and  render  the  conveyance 
void.  It  does  not  seem  reasonable  that  one  would  part  with  all 
the  property,  real  and  personal,  which  he  possessed,  to  an  itnpe  ■ 
cunious  purchaser,  no  cash  being  paid,  and  no  security  beingtaken. 
Such  is  not  the  conduct  of  prudent  and  careful  men  in  fair  and 
bona  pie  transactions.  It  was  rather  the  act  of  a man  who  was 
seeking  protection,  as  E.  H.  Dowling  testified  he  was  doing  in  mak- 
ing the  conveyance  to  Philip  C.  Spann.  In  making  the  convey- 
ance  to  Philip  C.  Spann,  E.  H.  Dowling  says:  ‘ Mr.  Philip  C.  Spann 

was  a friend  and  neighbor,  and  I was  out  of  everything,  and,  if 
there  was  anything  that  could  be  gotten  out  for  my  wife,  I wanted 
it  done.’  This  seems  to  have  been  the  object  of  E.  II.  Dowling 
from  thebeginningof  these  transactions  to  their  final  consummation. 
The  bond  and  mortgage  of  J.  C.  Dowling  and  C.  T.  Dowling  was 
clearly  an  afterthought.  At  first,  it  would  seem,  the  parties  de- 
sired the  transaction  to  be  considered  as  a cash  sale,  and  thus  give 
to  the  transaction  the  appearance  of  being  fair  and  bona  fide.  But 
one  year’s  experience  in  the  factorage  business  had  doubtless 
changed  the  status  of  E.  H.  Dowling’s  financial  affairs  so  as  to 
render  another  step  necessary  to  protect  his  property  from  future 
liabilities.  And  it  was  only  when  he  saw  ruin  staring  him  in  the 
face  that  he  laid  hold  of  the  debt  of  his  sister,  Mrs.  Barr,  as  an- 
other link  in  the  scheme  to  save  himself  from  the  destruction 
which  then  threatened  to  engulf  him.  The  bond  and  mortgage  of 
two  impecunious  brothers  was  not  enough;  something  more  was 
necessary.  Hence  other  expedients  must  be  resorted  to,  other 
relations  must  be  called  into  secret  confidence.  Then  followed 
the  several  transfers,  which  have  already  been  discussed,  and  de- 
clared frandulent  and  void.  A careful  consideration  of  all  these 
transactions  leads  me  to  the  conclusion  that  the  conveyance  to  J. 
C.  Dowling  and  C.  T.  Dowling,  if  not  executed  to  protect  the 
property  of  E.  H.  Dowling  from  his  creditors,  is  so  intimately  con- 
nected with  the  other  transactions  as  to  throw  a grave  suspicion 
upon  its  bona  fides.  In  conclusion,  I do  not  hesitate  to  say  that 
the  evidence  satisfies  me  that  all  these  transactions  were  entered 
into  by  these  parties  for  the  purpose  of  protecting  the  property  of 


Digitized  by  Google 


BK.  OF  CHARLESTON,  ETC.,  ET  AL..  v.  DOWLING  ET  AL.  585 

E.  H.  Dowling  from  his  creditors,  and  of  defeating  and  defrauding 
his  creditors  of  their  just  debts. 

“ I have  thought  it  best  to  refer  briefly  to  certain  other  points 
alluded  to  in  argument  at  the  hearing,  in  order  that  the  parties 
may  have  the  benefit  of  my  views  respecting  them  before  the 
pussage  to  the  will.  The  testimony  is  that  the  sheriff  of  the  county 
of  Barnwell  set  off  a homestead  in  the  lands  in  question  to  E.  H. 
Dowling  before  the  sale  at  which  the  Bank  of  Charleston  claims  to 
have  purchased.  After  the  assignment  of  homestead,  the  plain- 
tiff excepted  thereto.  E.  H.  Dowling,  at  the  sale  by  the  sheriff, 
gave  notice  to  the  effect  that  persons  purchasing  at  said  sale  would 
not  obtain  a good  title  to  the  premises  sold,  for  the  reasons  set 
forth  in  said  notice,  and  disclaimed  his  right  to  homestead  in  said 
premises.  There  is  no  doubt  that  the  said  E.  IL  Dowling  must  be 
held  to  the  admissions  contained  in  said  notice,  at  least  so  far  as 
the  same  affect  the  issues  involved  in  this  case.  If  they  conflict 
with  other  statements  of  his  in  regard  to  title  and  possession,  they 
must  be  considered,  in  accepting  his  testimony,  in  passing  upon 
these  questions.  But,  in  the  view  I take  of  the  case,  I am  of  the 
opinion  that  E.  H.  Dowling  was  entitled  to  a homestead  in  said 
premises  at  the  time  the  same  was  attempted  to  be  set  off.  It  ap- 
pears, however,  that  the  homestead  here  was  not  perfected.  Such 
being  the  case,  proper  proceedings  should  be  had  to  assign  to  E. 
H.  Dowling  such  homestead  as  he  may  be  entitled  to  under  the 
laws  respecting  homestead  at  the  time  the  debts  of  the  plaintiff 
were  contracted.  If  the  surrender  of  possession  of  the  premises 
was,  as  contended  by  plaintiff,  to  E.  IL  Dowling,  lie  thereupon 
occupied  the  position  of  mortgagee  in  possession  and  owner  of  said 
premises,  subject,  however,  to  the  interest  of  Mrs.  Barr  under  the 
bond  and  mortgage  of  J.  C.  Dowling  and  C.  T.  Dowling,  assigned 
to  her  as  collateral  security  to  the  debt  of  E.  H.  Dowling  to  her 
hereinbefore  referred  to,  and  upon  the  payment  of  the  debt  of  Mrs. 
Barr  he  became  entitled  to  the  securities  held  by  her,  and  had  a 
title  to  said  premises,  freed  from  the  incumbrance  of  the  Barr 
debt  Now,  there  can  be  no  question  that  the  Barr  debt  was  paid. 
She  so  testifies,  and  the  fact  has  been  clearly  demonstrated  from 
what  has  been  said  in  the  previous  part  of  this  decree.  I atn  satis- 
fied, however,  with  the  conclusions  heretofore  reached  by  me, 
Vol.  Ill — 74 


Digitized  by  Google 


680 


PROBATE  REPORTS  ANNOTATED. 


namely,  that  the  surrender  of  the  premises  was  to  R H.  Dowling. 
This  being  so,  he  at  once  became  the  mortgagee  in  possession,  as 
before  stated,  and  the  said  premises  became  subject  to  the  lien  of 
the  judgments  obtained  against  him,  and  liable  to  levy  and  sale 
thereunder,  and  the  purchaser  at  such  sale  would  take  a good  title 
to  the  premises  sold.  But,  even  if  these  various  transfers  had  vested 
the  absolute  title  to  the  premises  in  question  in  fee  in  Virginia 
Spann  Dowling,  and  the  same  remained  in  her  up  to  the  time  of 
her  death,  then,  under  the  interpretation  which  I give  to  her  last 
will  and  testament,  I am  of  opinion  that  an  absolute  estate  in  said 
property  passed  to  her  husband,  R II.  Dowling.  Under  the  will, 
R II.  Dowling  has  absolute  power  to  control  and  dispose  of  the 
property,  therein  mentioned,  as  he  may  deem  fit  and  proper. 
And  I hold,  when  the  power  to  dispose  of  the  estate  devised  is 
given  absolutely  by  will  as  in  this  case,  the  power  overrides  the 
trust  attempted  to  be  created,  and  gives  the  trustee  the  whole 
estate, — an  estate  subject  to  and  liable  to  be  sold  for  his  debts. 
No  broader  terms  could  be  used  to  create  an  absolute  estate  than 
those  used  in  the  will  of  Virginia  Spann  Dowling.  The  will  is  as 
follows : 

“ ‘The  state  of  South  Carolina.  In  the  name  of  God,  amen.  I, 
Virginia  Spann  Dowling,  of  the  county  of  Barnwell,  wife  of  Eli- 
jah H.  Dowling,  of  the  said  county,  being  of  sound  mind,  mem- 
ory, and  understanding,  gratefully  acknowledging  God  therein,  but 
considering  the  certainty  of  death  appointed  unto  all,  and  the  un- 
certainty of  the  time  thereof,  do  make,  publish,  and  declare  this 
present  writing  as  and  for  my  last  will  and  testament,  in  the  man- 
ner following : That  is  to  say,  that  in  the  first  place  I desire  Chris- 
tian burial  of  my  body  under  the  direction  of  my  executor  herein- 
after named ; and  I direct  that  all  my  just  debts,  funeral,  and  tes- 
tamentary expenses  be  fully  paid  and  satisfied  by  my  said  execu- 
tor with  all  convenient  speed  after  my  decease.  Then  I give,  de- 
vise, and  bequeath  all  the  real  estate  whereof  I am  or  shall  be 
seized,  interested  in,  or  entitled  to,  or  whereof  I have  or  may  have 
power  to  dispose,  and  also  all  and  singular  my  personal  estate, 
goods,  chattels,  moneys  due,  and  effects,  whatsoever  and  whereso- 
ever whereof,  wherein,  or  whereto  I am  or  shall  or  may  be  or  be- 
come interested  in  or  entitled  unto,  and  every  part  and  parcel  thereof, 
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respectively,  and  all  my  estate  and  interest  thereto,  with  the  appur- 
tenances, unto  the  said  Elijah  El.  Dowling  and  his  successor  or 
successors  by  his  last  will  and  testament  to  be  nominated  and  ap- 
pointed, to  and  upon  the  trust  that  the  whole  and  every  parcel  and 
portion  thereof  shall  be,  during  the  lifetime  and  capacity  of  the 
said  Elijah  EL  Dowling,  managed,  controlled,  exchanged,  sold,  or 
otherwise  disposed  of  at  and  by  the  discretion  of  the  said  Elijah 
H.  Dowling,  and  without  accountability  therefor,  and  in  accord- 
ance with  any  testamentary  directions  of  the  said  Elijah  EL  Dow- 
ling, to  the  use,  benefit,  and  behoof  of  my  children,  Henry  Spann 
Dowling,  Decania  Dowling,  and  Lina  R Dowling,  and  such  other 
child  or  children  as  shall  be  born  of  me  unto  the  said  Elijah  EL 
Dowling,  me  surviving,  during  their  minority,  respectively,  and  to 
be  equally  distributed  unto  and  among  them,  share  and  share  alike, 
to  them  and  their  heirs ; and  it  is  directed  that  partition  and  allot- 
ment shall  be  in  all  respects  subject  to  the  discretion  of  my  execu- 
tor hereinafter  named,  and  during  his  lifetime  and  capacity  may 
be  by  him  made,  but  thereafter,  when  the  oldest  of  the  said  chil- 
dren surviving  shall  attain  the  age  of  twenty-one  years,  the  same 
shall  be  made  and  effected  by  three  or  more  family  friends  to  be 
by  the  said  successor  or  successors  selected,  and  under  his  or  their 
hand  or  hands,  seal  or  seals,  to  that  end  and  purpose  duly  ap- 
pointed and  authorized.  And  I do  hereby  nominate,  constitute, 
and  appoint  my  husband,  the  said  Elijah  EL  Dowling,  executor 
of  this,  my  will.  En  witness  whereof,  I,  the  said  Virginia  Spann 
Dowling,  having  hereunto  set  my  hand  and  seal  this  24th  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  aud 
eighty-six.  Virginia  Spann  Dowling,  [seal.] 

“‘Signed,  sealed,  published,  and  declared  by  the  said  Virginia 
Spann  Dowling  as  and  for  her  last  will  and  testament  in  the  pres- 
ence of  us,  who,  at  her  request,  in  her  presence,  and  in  the  pres- 
ence of  each  other  hereunto  subscribe  our  names  as  witnesses. 
J.  S.  Martin.  G.  W.  Martin.  J.  H.  Rowell.’ 

“ The  mere  reading  of  the  will  must  satisfy  any  one  that  Elijah 
H.  Dowling  is  given  by  the  power  contained  in  this  will  of  his  wife 
an  absolute  control  overall  the  property  therein  mentioned  and  in 
which  a trust  is  attempted  to  be  created.  Such  being  the  case, 
the  absolute  power  overrides  the  trust,  and  gives  him  the  whole 
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estate.  The  conclusion  reached  by  me  is  fully  sustained  by  the 
following  authorities:  ‘The  equitable  title  merges  in  the  legal 
when  they  are  united  in  one  person.’  (Healey  v.  Alston,  25  Miss. 
190 ; In  re  De  Kay,  440 ; 3 Jarm.  Wills  71.)  ‘ If  no  precise  period 
for  tiie  termination  can  be  shown,  it  remains  an  estate  in  fee'  (Id.) 
Said  IIaskei.1,  J.,  in  the  case  of  Blume  v.  Evans:  ‘The  court  in- 
clines to  a construction  which  favors  the  early  vesting  of  estates 
and  against  a construction  which  devests  an  estate  already  vested.’ 
(10  S.  C.  82.)  Wherever,  therefore,  the  objects  of  the  supposed 
recommendatory  trust  are  not  certain  or  definite,  wherever  the 
property  to  which  it  is  to  attach  is  not  certain  or  definite,  wherever 
a clear  discretion  and  choice  to  act  or  not  to  act  is  given,  wherever 
the  prior  disposition  of  the  property  imports  absolute  and  uncon- 
trollable ownership, — in  all  such  cases  courts  of  equity  will  not 
create  a trust  from  words  of  this  character.’  (2  Story  Eq.  Jur.  § 
331.)  1 Whenever  any  person  gives  property,  and  points  out  the 

object, — the  property, — and  the  way  it  should  go,  that  does  create 
a trust,  unless  he  shows  clearly  that  his  desire  expressed  is  to  be 
controlled  by  the  party  and  that  he  shall  have  an  option  to  defeat 
it'  (Id.  329.)  1 We  may  lay  it  down  as  an  incontrovertible  rule 
that,  where  an  estate  is  given  to  a person  generally  or  indefinitely, 
with  a power  of  disposition,  it  carries  a fee  ; and  the  only  exception 
to  the  rule  is  where  the  testator  gives  the  first  taker  an  estate  for 
life  only,  by  certain  and  express  words,  and  annexes  to  it  a power 
of  disposal.’  (1  Sugd.  Powers  183.)  ‘A  valid  executory  devise 
cannot  subsist  under  an  absolute  power  of  disposition  in  the  first 
taker.’  (Jones  v.  Bacon,  28  Am.  Rep.  2,  3.)  1 The  power  of  aliena- 

tion belongs  to  a fee;  in  fact,  it  is  the  very  essence  of  a fee.  Is  the 
condition  which  the  latter  portion  of  the  clause  attempts  to  attach 
to  the  devise  inconsistent  with  and  repugnant  to  this  devise?  The 
performance  of  the  condition  would  require  Moore  to  die  in  pos- 
session of  the  real  estate  devised  to  him.  In  no  other  way  could 
he  leave  a will  disposing  of  it.  The  condition,  then,  is  a direct 
and  positive  restriction  upon  the  powers  of  alienation.  The  will 
invests  him  with  a fee,  but  the  condition  strikes  at  the  very  sub- 
stance of  this  fee,  and,  if  valid,  would  take  and  destroy  its  most 
important  and  essential  quality, — the  power  of  sale.’  (Moore  v. 
Sanders,  15  S.  C.  442.)  * Where,'  says  Sir  Edward  Sugden,  ‘ the 
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intention  is  clear,  a power  may  enable  the  donee  to  dispose  of  the 
fee,  though  no  words  of  the  inheritance  be  used,  as  where  a testa- 
tor gives  a power  to  sell  the  lands  the  donee  may  sell  the  inherit- 
ance, because  the  testator  gives  the  same  power  he  had  himself,’ — 
quoted  in  Hemhauser  v.  Decker  (38  N.  J.  Eq.  430 ; 18  Am.  & Eng. 
Enc.  Law  904).  ‘ After  directing  a sale  of  certain  property,  the 

will  adds : “ I wish  the  proceeds  of  my  real  and  personal  estate 
and  the  debts  due  me,  after  paying  my  debts,  to  be  put  at  interest 
by  my  executors,  and  my  wife  to  receive  the  interest ; but  so  long 
as  she  remains  my  widow  she  is  to  be  at  liberty  to  receive  from 
my  executors  or  from  my  estate  such  part  of  it  as  she  may  choose, 
and  to  appropriate  it  as  she  believes  to  be  just  and  right”  Held, 
all  the  estate  to  be  directed  to  bo  sold  and  invested  by  his  execu- 
tors passed  absolutely  to  his  wife.  The  language  imports  absolute 
dominion,  and  absolute  dominion  is  one  of  the  best  descriptions 
of  absolute  property.’  ( Missionary  Society  v.  Calvert's  Adm'r,  32 
Gratt  357.)  ‘An  unlimited  power  of  disposition  given  by  will 
carries  the  absolute  interest  in  the  property.’  (Smith  v.  Bell,  Mart 
& Y.  302.)  Lord  Lanodale  has  thus  defined  the  degree  of  cer- 
tainty required  to  create  a valid  trust:  * Any  words  by  which  it  is 
expressed  or  from  which  it  may  be  implied  that  the  first  taker 
may  apply  any  part  of  the  subject  to  his  own  use  are  held  to  pre- 
vent the  subject  from  being  certain.  And  in  another  case  it  is 
said  that  to  create  a trust  by  means  of  an  obligation  imposed  upon 
the  conscience  of  the  devisee,  the  words  must  be  imperative,  the 
subject  must  be  certain,  and  the  object  as  certain  as  the  subject’ 
(2  Redf.  Wills  409.)  * Where  there  is  a choice,  it  must  be  in  the 
power  of  the  devisee  to  dispose  of  it  either  way.  The  words  did 
not  clearly  demonstrate  an  object,  and  it  was  held  not  to  be  a trust’ 
(2  Sugd.  Powers  157.)  ‘ It  appears,  then,  that  the  trust  and  the 

power  are  inconsistent,  antagonistic.  They  cannot,  therefore,  co- 
exist The  'power  as  the  dominant  creation  must  overrule  the 
trust.’  ( Bratton  v.  Massey , 15  S.  C.  277.) 

“So,  that,  in  any  view  that  may  be  taken  of  the  case,  I am 
clearly  of  the  opinion  that  the  property  in  question  was  and  is  sub- 
ject to  the  debts  and  liabilities  of  E.  H.  Dowling,  and  was  and  is 
liable  to  sale  for  the  payment  of  the  same.  Having  reached  this 
conclusion,  I am  satisfied  that  the  plaintiff  is  entitled  to  judgment, 
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and  sucn  relief  as  is  consistent  with  the  findings  hereinbefore  an- 
nounced. The  plaintiff  the  Bank  of  Charleston  National  Banking 
Association,  as  appears  from  the  evidence,  purchased  said  premises 
at  the  execution  sale  under  its  judgment,  complied  with  the  terms 
of  sale,  and  received  the  sheriff’s  deed  to  the  property.  It  also 
appears  that  the  present  action  was  commenced  before  the  plaintiff 
obtained  the  conveyance  from  the  sheriff.  As  soon,  however,  as 
the  plaintiff  the  Bank  of  Charleston  National  Banking  Associa- 
tion received  the  conveyance  from  the  sheriff,  the  legal  title  of  E. 
H.  Dowling,  the  judgment  debtor,  which,  as  I have  found,  was 
then  in  him,  was  devested,  and  the  plaintiff  the  Bank  of  Charles- 
ton National  Banking  Association  acquired  his  rights  and  became 
entitled  to  the  property  and  its  possession.  Now,  while  it  is  true 
that  the  plaintiff  could  not  maintain  an  action  for  ejectment  against 
E.  H.  Dowling  until  it  obtained  the  sheriff  s deed,  and  thereby  ac- 
quired the  legal  title,  yet,  it  seems  to  me,  where  all  the  parties  are 
before  the  court,  and  there  is  no  doubt  as  to  the  facts,  that  the 
court  of  equity  has  the  power  to  render  such  judgment  as  will  fix 
and  protect  the  rights  of  all  parties,  and  not  compel  the  plaintiff 
the  Bank  of  Charleston  National  Banking  Association  to  resort  to 
another  action  to  obtain  that  to  which  it  is  clearly  entitled,  and 
which,  as  I think,  the  court  of  equity  may  award  in  the  present 
action.  Under  all  the  circumstances,  it  seems  to  me  that  the 
plaintiff  the  Bank  of  Charleston  National  Banking  Association  is 
entitled  to  the  possession  of  the  property,  and  that  the  court  should 
award  it  in  this  action.  Of  course,  the  plaintiff  the  Bank  of 
Charleston  National  Banking  Association  must  take  the  property 
subject  to  the  homestead  rights  of  E.  H.  Dowling,  to  which  I have 
held  he  is  entitled. 

“ It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  various 
transfers  of  the  bond  and  mortgage  of  J.  C.  Dowling  and  C.  T. 
Dowling  hereinbefore  mentioned  were  made  with  the  intent  to 
hinder,  delay,  and  defeat  and  defraud  the  creditors  of  the  said  E.  II. 
Dowling,  and  are,  as  to  such  creditors,  hereby  declared  to  be 
fraudulent  and  void ; that  the  plaintiff  the  Bank  of  Charleston 
National  Banking  Association  holds  the  legal  title  to  the  plantation 
or  tract  of  land  mentioned  and  described  in  the  complaint,  and  is 
entitled  to  the  immediate  possession  thereof,  subject  to  the  home- 
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stead  rights  of  the  said  E.  H.  Dowling  therein,  that  a homestead 
of  one  thousand  dollars  in  lands  be  assigned  and  set  off  by  metes 
and  bounds  to  the  defendant  E.  H.  Dowling  by  three  appraisers, 
one  to  be  named  by  the  plaintiff  the  Bank  of  Charleston  National 
Banking  Association,  one  by  the  defendant  E.  H.  Dowling,  and 
one  by  the  sheriff  of  said  county,  who  shall  make  return  of  the 
set-off  to  this  court  within  thirty  days  from  the  date  of  the  filing  of 
this  decree ; that  immediately  on  the  filing  of  said  return  in  this 
court  the  sheriff  of  said  county  do  proceed  to  put  the  plaintiff  the 
Bank  of  Charleston  National  Banking  Association  in  peaceable 
and  quiet  possession  of  so  much  of  said  plantation  as  is  not  included 
in  the  homestead  of  the  said  defendant  E.  IL  Dowling ; that  the 
proceeds  arising  from  the  sale  of  said  lands  heretofore  made  be  ap- 
plied by  the  sheriff  to  the  executions  in  his  office  against  the  said 
E.  H.  Dowling  according  to  their  legal  priorities  ; that  the  costs  of 
this  action  be  paid  by  the  defendant  E.  EL  Dowling;  and  that  the 
plaintiff  have  leave  to  apply  for  such  other  and  further  orders  as 
they  may  be  advised  at  the  foot  of  this  decree,  in  open  court  or  at 
chambers  upon  reasonable  notice.” 

McIver,  C.  J. — This  action  was  commenced  some  time  in  Feb- 
ruary, 1894,  for  the  double  purpose  of  recovering  possession  of  a 
tract  of  land  in  Barnwell  county,  containing  1,800  acres,  more  or 
less,  more  particularly  described  in  the  complaint,  and  also  for  the 
purpose  of  having  certain  transactions  referred  to  in  the  complaint 
declared  fraudulent  and  void,  and  that  the  same  be  cancelled  as 
clouds  upon  the  plaintiff’s  title.  The  case  was  first  heard  by  his 
honor,  Judge  Witherspoon,  who  rendered  a decree  dismissing  the 
complaint  upon  the  sole  ground  that,  though  it  appeared  that 
plaintiff  had  bid  off  the  land  at  sheriff’s  sale  before  the  commence- 
ment of  this  action,  yet,  as  no  title  was  made  to  the  plaintiff  until 
after  the  commencement  of  the  action,  the  same  could  not  be  main- 
tained as  an  action  at  law  for  the  recovery  of  the  possession  of  real 
estate ; and,  “as  the  relief  sought  in  equity  was  subsidiary  to  and 
dependent  upon  plaintiff’s  having  the  sheriff's  deed  at  the  com- 
mencement of  plaintiff’s  action,  I further  conclude,  as  the  legal  ac- 
tion cannot  be  maintained,  it  would  be  useless  and  improper,  at 
this  time,  to  consider  or  pass  upon  either  the  legal  or  equitable 
issues  raised  by  the  pleadings.”  From  that  judgment  plaintiff  ap- 
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pealed,  and  the  case  as  reported  (in  45  S.  C.  677 ; 23  S.  E.  982,) 
shows  that  this  court  held  that,  while  Judge  Witherspoon  was 
right  in  holding  that  the  action  could  not  be  maintained  as  an  ac- 
tion at  law  for  the  recovery  of  real  estate,  for  the  reason  that  plain- 
tiff had  not  obtained  legal  title  when  the  action  was  commenced, 
yet  that  there  was  error  in  not  considering  and  determining  the 
equitable  issues  presented  by  the  pleadings.  In  delivering  the 
opinion  of  this  court  in  that  appeal,  Mr.  Justice  Gary  uses  this 
language:  “The  complaint  seeks  both  legal  and  equitable  relief. 
Even  if  all  the  allegations  as  to  the  ownership  of  the  land  by  the 
plaintiff  should  be  struck  out  of  the  complaint,  the  allegations 
would  still  remain  that  the  plaintiffs  are  judgment  creditors  of  J. 
C.  and  E.  H.  Dowling,  that  the  said  E.  II.  Dowling  was  insolvent, 
and  that  the  different  transactions  mentioned  in  the  complaint 
constituted  a fraud  upon  the  rights  of  creditors  ; ” and,  after  citing 
the  authorities  in  support  of  the  view  taken,  he  proceeds  to  say 
that  these  authorities  “ show  that  the  creditors  can  have  complete 
relief  on  the  equity  side  of  the  court,  if  the  transactions  mentioned 
in  the  complaint  should  be  declared  fraudulent,  by  having  the 
lands  sold  under  a decree  in  this  case,  and  the  proceeds  applied  to 
the  payment  of  the  debts  of  the  judgment  creditors.”  Accord- 
ingly the  case  was  remanded  to  the  Circuit  Court  for  the  purpose 
of  hearing  and  determining  the  equitable  issues  presented  by  the 
pleadings,  and  it  has  there  been  heard  by  his  honor,  Judge  Town- 
send, who  rendered  the  decree  set  out  in  the  “case."  From  that 
judgment  the  defendants  appeal  upon  the  several  grounds  stated 
in  the  record,  which  decree,  with  the  grounds  of  appeal,  will  be 
embodied  in  the  report  of  this  casa 

Many  of  these  grounds  of  appeal  present  questions  of  fact,  and, 
while  we  may  not  be  prepared  to  indorse  someof  the  minor  and  inci- 
dental conclusions  of  fact  found  by  the  circuit  judge,  yet,  after  a 
careful  examination  of  all  the  testimony,  we  must  say  that  his  con- 
clusions as  to  the  material  issues  of  fact  are  supported  by  the  pre- 
ponderance of  the  evidence,  and  should,  therefore,  be  affirmed. 
It  is  neither  usual,  nor  would  it  be  profitable,  to  enter  into  any 
detailed  consideration  of  the  various  questions  of  fact  presented, 
and  we  do  not  propose  to  do  so  on  this  occasion.  There  are  cer- 
tain undisputed  facts  which  prepare  the  mind  to  accept  the  conclu- 
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sions  of  fact  reached  by  the  circuit  judge.  E.  II.  Dowling  seems  to 
have  been  a large  and  prosperous  planter,  but,  desiring  to  change 
his  business,  and  become  a factor  and  commission  merchant  in  the 
city  of  Charleston  in  copartnership  with  one  Wroton,  he  sells,  in 
November,  1374,  his  entire  planting  interest — land,  stock,  farming 
implements,  and  provisions  on  band — to  his  two  brothers,  J.  C. 
Dowling  and  C.  T.  Dowling,  for  the  sum  of  $16,000.  This  sum, 
together  with  the  money  which  he  put  into  the  business  of  Wroton 
& Dowling,  which  seems  to  have  been  a very  considerable  amount, 
was  more  than  double  enough  to  pay  every  debt  which  he  then 
owed,  so  far  as  the  evidence  discloses.  Having  thus  sold  out  all 
his  property  in  Barnwell  county,  he  removed  to  the  city  of 
Charleston  in  the  early  part  of  the  year  1875,  where  he  engaged 
in  the  factorage  and  commission  business  as  a partner  in  the  tirm 
of  Wroton  & Dowling,  ne  seems  very  soon  to  have  found  that  the 
business  was  not  a paying  business,  and  some  time  in  the  year  1875 
he  drew  out  of  the  firm  the  sum  of  $1,200 — all  he  could  get — and 
invested  it  in  real  estate  in  Lexington  county,  and  in  December, 
1875,  he  removed  to  Lexington  county,  where  he  remained  until 
December,  1877,  when  he  returned  to  Barnwell,  and  took  posses- 
sion of  the  land  which  he  had  sold  to  his  two  brothers  in  Novem- 
ber, 1874,  where  he  still  lives  It  seems  that,  though  E.  H.  Dow- 
ling conveyed  the  land  in  question  to  his  two  brothers  on  the 
24th  of  November,  1874,  no  part  of  the  purchase  money  was  paid 
in  cash,  and  no  note,  bond,  or  other  paper  was  then  taken  to  se- 
cure the  payment  thereof ; but  on  the  13th  of  March,  1875,  .T.  C. 
and  C.  T.  Dowling  did  execute  their  bond  and  mortgage  to  E.  II. 
Dowling  for  the  sum  of  $16,000,  the  purchase  money  of  the  land; 
and  that  in  December,  1877,  finding  themselves  unable  to  pay  the 
mortgage  debt,  desired  to  surrender  and  did  surrender  the  pos- 
session of  the  mortgaged  premises  in  satisfaction  of  the  balance 
due  on  the  mortgage  debt,  only  a small  portion  thereof  having 
been  paid.  There  is  no  doubt  that  the  possession  was,  in  fact, 
surrendered  to  E.  H.  Dowling,  but  there  is  dispute  as  to  the  capa- 
city in  which  he  took  possession;  the  plaintiff  contending  that  he 
went  into  possession  as  mortgagee,  while  the  defendants  contend 
that  he  took  possession  as  agent  of  the  parties  to  whom  they  claim 
that  E.  IL  Dowling  had  previously  assigned  the  mortgage.  It 
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also  appears  that  J.  C.  Dowling  at  some  time — exactly  when  does 
not  appear — made  a deed  to  Mrs.  Virginia  Spann  Dowling,  the 
wife  of  E.  IL  Dowling,  for  his  interest  in  the  1,800  acres  of  land 
which  he  and  his  brother  C.  T.  Dowling  had  bought  from  E.  IL 
Dowling.  There  is  no  pretense  that  there  was  any  money  con- 
sideration for  this  deed,  but  the  claim  is  that  it  was  made  to 
perfect  the  title  of  Mrs.  Dowling,  which  it  is  alleged  she  had 
acquired  by  reason  of  the  surrender  of  the  possession  of  the  land 
by  the  mortgagors  in  December,  1877 ; so  that,  when  the  plain- 
tiff, as  a judgment  creditor  of  E.  EL  Dowling,  undertook  to  en- 
force its  judgment  by  a levy  and  sale  of  the  land  found  in  the 
possession  of  E.  H.  Dowling,  the  creditor  is  met  with  a claim  that 
E.  II.  Dowling  is  not  the  owner  of  the  land,  but  that  the  title 
thereto  had  become  vested  in  his  wife,  by  a series  of  transac- 
tions, which  will  presently  be  alluded  to,  and  that  he  is  in  posses- 
sion as  executor  of  his  wife,  who  had  died  in  1887,  leaving  a will, 
of  which  he  was  the  qualified  executor.  These  transactions  by 
which  E.  H.  Dowling  claims  that  the  title  had  become  vested  in 
his  wife  may  be  briefly  stated  as  follows : (1)  That  some  time  in 

December,  1875,  E.  IL  Dowling  delivered  to  his  sister,  Mrs.  R.  A. 
Barr  (now  Mrs.  Warren),  the  bond  and  mortgage  to  secure  the 
payment  of  $16,000,  the  purchase  money  of  the  land  in  question, 
which  he  had  conveyed  to  his  two  brothers,  J.  C.  and  C.  T.  Dow- 
ling, in  November,  1874,  for  the  purpose  of  securing  the  payment 
of  an  old  debt — a large  portion  of  which  originated  as  far  back  as 
1869 — to  his  sister,  Mrs.  Barr.  (2)  That  on  the  15th  of  March, 
1876,  E.  H.  Dowling  made  the  following  indorsement  on  the  mort- 
gage : “ I hereby  transfer  the  within  bond  and  mortgage  to  R A. 

Barr  and  V.  S.  Dowling."  (8)  That  on  the  31st  of  January,  1880, 
the  following  assignment  was  indorsed  upon  the  mortgage  which 
was  signed  only  by  Mrs.  R A.  Barr:  “For  value  I do  hereby 

assign  the  within  mortgage  to  P.  C.  Spann  and  others.”  It  ap- 
pears that  said  P.  C.  Spann  was  the  brother  of  E.  H.  Dowling's 
wife,  but  who  the  “others”  were  does  not  appear.  (4)  That  on 
the  22d  of  October,  1885,  the  said  P.  C.  Spann  indorsed  upon  the 
mortgage  a formal  assignment  thereof  to  Mrs.  Virginia  Spann  Dow- 
ling, the  wife  of  E.  H.  Dowling,  and  on  the  same  day  the  said  P. 
C.  Spann,  by  his  writing  under  seal,  indorsed  on  the  mortgage, 
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declared  as  follows : “ Whereas,  the  within  mortgage  and  the 

bond  thereby  secured,  assigned  and  delivered  to  R A.  Barr  and 
V.  S.  Dowling  in  joint  interest;  and  the  said  R A.  Barr,  the  31st 
of  January,  1880,  made  indorsement  designed  to  assign  only  the 
interest  and  share  of  the  said  R A.  Barr  to  me,  the  undersigned 
assignor,  without  reference  to  or  affecting  the  interest  or  share  of 
the  said  Y.  S.  Dowling  therein:  Know  all  men  that  I,  Philip  C. 

Spann,  of  the  said  state  and  county,  assignee  of  the  said  R A. 
Barr,  as  aforesaid,  for  value  to  me  paid  by  Virginia  S.  Dowling,  of 
the  county  of  Barnwell,  in  state  aforesaid,  at  and  before  the  seal- 
ing and  delivery  hereof,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  released,  bargained,  sold,  assigned,  and  set  over  unto 
the  said  Virginia  S.  Dowling,  her  heirs  and  assigns,  the  said  inter- 
est and  share  in  and  to  the  within  mortgage,  and  unto  the  said 
Virginia  S.  Dowling,  her  heirs  and  assigns,  do  quitclaim  unto  all 
the  mortgaged  premises  therein  mentioned  and  described,  together 
with  the  rights,  members,  and  appurtenances  thereto  belonging, 
and  all  my  estate,  right,  title,  and  interest  therein ; to  have  and  to 
hold  all  and  singular  the  premises  granted  and  assigned,  or  men- 
tioned or  intended,  unto  the  said  Virginia  S.  Dowling,  her  heirs 
and  assigns,  forever,  free  and  released  from  all  claim  and  demand 
by  reason  of  any  assignment  aforesaid,  and  subject  only  to  the 
right  and  equity  of  redemption  of  the  within  named  mortgagors.” 
It  would  thus  appear  that  E.  IL  Dowling,  in  but  a little  more  than 
a year  after  he  had  sold  a valuable  plantation,  with  the  stock  and 
farming  implements  and  the  provisions  thereon,  for  the  sum  of 
$16,000,  had  managed  to  strip  himself  of  every  vestige  of  his  prop- 
erty except  the  money  which  he  drew  out  of  the  concern  of 
Wroton  & Dowling  -when  he  found  it  was  not  a paying  business, 
and  which  he  doubtless  knew  was  then  in  a failing  condition,  as  a 
disastrous  failure  soon  followed,  which  money  he  invested  in  real 
estate  in  Lexington,  afterwards  conveyed  to  his  brother-in-law,  P. 
C.  Spann,  and  by  him  used  in  satisfying  the  debt  of  E.  H.  Dowling 
to  his  sister,  Mrs.  Barr;  and  by  the  transactions  above  mentioned, 
between  persons  connected  with  him  by  the  closest  family  ties,  had 
managed  to  vest  the  title  to  the  most  valuable  part  of  his  estate  in 
his  wife. 

Such  a condition  of  things  very  naturally  invites  the  closest 
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scrutiny,  and  that  satisfies  us  that  the  circuit  judge  was  not  in 
error  in  concluding  that  these  manipulations  of  the  mortgage  were 
with  a view  to  hinder,  delay,  and  defeat  the  creditors  of  E.  H. 
Dowling,  and  cannot  be  allowed  to  stand.  Without  undertaking 
to  travel  over  the  ground  occupied  by  the  circuit  judge,  it  seems 
to  us  there  are  several  circumstances  which  tend  to  support  the 
conclusion,  indicated  by  the  several  remarks  which  dropped  from 
E.  IL  Dowling  in  the  course  of  his  examination,  which  are  men- 
tioned in  the  circuit  decree,  that  the  real  purpose  of  these  various 
transfers  of  the  mortgage  was  to  save  something  from  the  wreck  of 
E.  IL  Dowling's  affairs  for  the  benefit  of  his  wife.  It  is  a little 
strange  that  in  December,  1875,  E.  H.  Dowling  should  have  sud- 
denly waked  up  to  the  necessity  of  securing  this  old  debt  to  his 
sister,  which  had  been  running  for  several  years  at  a high  rate  of 
interest, — 1 per  cent  per  month, — upon  which  nothing  had  been 
paid,  so  far  ns  the  testimony  discloses,  during  the  years  when  E, 
II.  Dowling  seems  to  have  been  carrying  on  a successful  planting 
business.  Again,  it  is  difficult  to  understand  why  E.  II.  Dowling 
should,  in  about  four  months  after  he  claims  to  have  delivered  the 
bond  and  mortgage  to  his  sister,  Mrs.  Barr,  as  a pledge  to  secure 
the  payment  of  the  debt  due  to  her,  have  undertaken  to  indorse 
on  the  mortgage  a formal  assignment  thereof  to  Mrs.  Barr  and  V. 
S.  Dowling,  his  own  wife,  who  does  not  appear  to  have  paid  anv 
consideration  for  such  assignment  True,  E.  H.  Dowling  under- 
takes to  explain  this  by  saying  that  the  intention  of  the  assign- 
ment was  that  his  wife  was  to  have  as  a gift  from  him  only  what 
remained  after  the  debt  to  Mrs.  Barr  was  satisfied.  But  this  is 
inconsistent  with  the  explanation  which  P.  C.  Spann  undertakes 
to  give  of  this  transaction  in  the  indorsement  which  he  made  on 
the  mortgage  copied  above. 

Again,  the  testimony  raises  the  gravest  doubt — to  say  the  very 
least  of  it — whether  the  bond  and  mortgage  were  delivered  to  Mrs. 
Barr  as  early  as  December,  1875,  and  whether  the  assignment  of 
the  mortgage  by  E.  II.  Dowling  to  Mrs.  Barr  and  Mrs.  V.  S.  Dow- 
ling bears  its  true  date ; for  the  testimony  both  of  Mrs.  Barr  and 
of  E.  H.  Dowling  is  to  the  effect  that,  after  the  bond  and  mort- 
gage were  delivered  to  Mrs.  Barr,  they  remained  in  her  possession 
until  she  assigned  them  to  P.  C.  Spann,  on  the  81st  of  January, 
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1880,  and  yet  there  are  two  credits  indorsed  upon  the  bond  by  E. 
H.  Dowling,  one  bearing  date  20th  December,  1875,  and  the  other 
dated  25th  of  February,  1877,  which  the  testimony  shows  should  be 
1878.  This  shows  that  these  papers  must  have  been  in  the  pos- 
session of  E.  H.  Dowling  as  late  as  February,  1878,  when  E.  H. 
Dowling,  in  his  own  name,  and  not  as  agent  for  another,  indorsed 
that  credit  So  that  the  last  of  these  credits  certainly,  and  pos- 
sibly the  first,  were  made  after  the  bond  and  mortgage  purport  to 
have  been  assigned  to  Mrs.  Barr  and  Mrs.  Dowling ; and  by  what 
right  E.  II.  Dowling  undertook  to  receive  money  on  a bond  which 
he  now  claims  did  not  then  belong  to  him  is  nowhere  explained. 
Furthermore,  the  other  two  credits  indorsed  on  the  bond—  one  in 
1886,  and  the  other  in  1889 — are  signed,  the  former  by  “ V.  S. 
Dowling,  per  E.  H.  Dowling,”  and  the  other,  “ E.  H D.,  Ex'r,” 
showing  that  E.  II.  Dowling  knew  how  to  indorse  credits  after  the 
bond  had  passed  out  of  his  hands  as  he  claimed.  We  must,  there- 
fore, agree  with  the  circuit  judge  that  the  weight  of  the  testimony 
shows  that  E.  H.  Dowling  never  undertook  to  transfer  the  bond 
and  mortgage  until  after  he  became  insolvent,  and  after  his  cred- 
itors began  to  press  him  with  suit;  and  seeing  ruin  staring  him  in 
the  face,  he  resorted  to  every  possible  expedient  to  save  some- 
thing for  his  wife  from  the  wreck  of  his  affairs.  His  own  testi- 
mony displays  a singular — indeed,  we  may  say  an  extraordinary 
— forgetfulness  of  matters  of  which  a person  of  ordinary  intelli- 
gence, in  his  condition,  would  be  expected  to  retain  a lively  recol- 
lection, even  if  he  did  not  keep  memoranda  which  would  enable 
him  to  make  a full  explanation  of  these  matters  which  would 
naturally  excite  inquiry. 

Counsel  for  appellants  contend  that  the  claim  of  the  plaintiff  is 
stale,  and  that  the  plaintiff  is  barred  by  laches.  This  contention 
cannot  be  sustained,  for  the  reason  that  it  is  alleged  in  the  plain- 
tiff’s complaint  that  it  had  no  knowledge  of  the  various  matters 
constituting  the  fraud  until  the  notice  given  at  the  sheriff's  sale  by 
the  attorneys  of  E.  II.  Dowling,  and  this  was  but  a very  short 
time  before  the  present  action  was  commenced,  and  there  is  no 
evidence  that  either  the  plaintiff  on  the  original  record,  or  the  First 
National  Bank  of  Charleston,  or  the  state  of  South  Carolina,  who 
have,  by  order  of  the  court,  been  permitted  to  come  in  as  parties 
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plaintiff,  ever  had  any  notice  of  the  assignments  of  the  mortgage, 
or  of  any  of  the  matters  constituting  the  fraud  complained  of,  until 
a very  short  time  before  the  commencement  of  this  action.  The 
rule  as  laid  down  in  the  case  of  Shannon  v.  White  (6  Rich.  Eq. 
96),  recognized  in  the  recent  case  of  Hairell  v.  Kea  (37  S.  C.  369; 
16  S.  E.  42),  is  that,  where  an  action  is  brought  to  set  aside  a deed 
or  other  paper  for  fraud,  the  plaintiff,  to  avoid  the  plea  of  the 
statute  of  limitations,  should  allege  that  the  fraud  was  discovered 
within  the  statutory  period,  but  the  onus  of  showing  want  of  notice 
is  not  on  the  plaintiff,  for  it  is  incumbent  on  the  defendant  to  sus- 
tain his  plea  of  the  statute  to  show  that  plaintiff  had  notice  more 
than  six  years  before  the  commencement  of  his  action.  The  same 
rule,  upon  principle,  applies  to  the  defense  of  laches.  But,  even 
if  it  could  be  held  that  the  circuit  judge  erred  in  holding  that  the 
various  transactions  by  which  it  is  claimed  that  the  title  to  the 
land  in  question  became  vested  in  Mrs.  Virginia  Spann  Dowling 
were  void  for  fraud,  we  still  think  that,  under  a proper  construction 
of  the  will  of  Mrs.  Dowling,  E.  H.  Dowling  took  an  absolute  estate 
in  the  land,  and  that  it  is  liable  to  the  claims  of  his  creditors.  The 
will  is  set  forth  in  full  in  the  decree  of  the  circuit  judge,  and  there- 
fore its  provisions  need  not  be  copied  here.  It  was  made,  as  we 
think  the  testimony  shows,  at  the  instance  and  under  the  sugges- 
tion of  E.  H.  Dowling,  and  its  purpose  manifestly  was  that,  while 
giving  to  E.  H.  Dowling  absolute  dominion  over  the  property  with 
the  exclusive  right  to  its  beneficial  use,  under  the  guise  of  a so- 
called  trust  in  favor  of  the  children,  it  was  to  be  protected  from  the 
claims  of  his  creditors.  By  the  terms  of  the  will  all  the  property 
of  the  testatrix  of  every  kind  and  description  whatsoever  is  given 
to  “ the  said  Elijah  II.  Dowling  and  his  successor  or  successors,  by 
his  will  and  testament  to  be  nominated  and  appointed,  to  nnd 
upon  the  trust  that  the  whole  and  every  parcel  and  portion  thereof 
shall  be,  during  the  lifetime  and  capacity  of  the  said  Elijah  II. 
Dowling,  managed,  controlled,  exchanged,  sold,  or  otherwise  dis- 
posed of  at  and  by  the  discretion  of  the  said  Elijah  H.  Dowling,  and 
without  accountability  therefor,  and  in  accordance  with  any  testa- 
mentary directions  of  the  said  Elijah  II.  Dowling  to  the  use,  benefit, 
and  behoof  of  my  children  * * * during  their  minority,  respect- 
ively, and  to  be  equally  distributed  unto  and  among  them,  share 
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and  share  alike,  to  them  and  their  heirs ; and  it  is  directed  that 
partition  and  allotment  shall  be  in  all  respects  subject  to  the  dis- 
cretion of  my  executor  hereinafter  named,  and  during  his  lifetime  and 
capacity  may  be  by  him  made;  but  thereafter,  when  the  oldest  of 
the  said  children  surviving  shall  attain  the  age  of  twenty-one  years, . 
the  same  shall  be  made  and  effected  by  three  or  more  family  friends 
to  be  by  the  said  successor  or  successors  selected,  and  under  his 
or  their  hand  or  hands,  seal  or  seals,  to  that  end  and  purpose  duly 
appointed  and  authorized.  And  I do  hereby  nominate,  constitute) 
and  appoint  my  husband,  the  said  Elijah  H.  Dowling,  executor  of 
this,  my  will."  It  seems  to  us  that  the  first  and  disposing  part  of 
the  will  is  couched  in  such  terms  as  to  entirely  defeat  and  annul 
the  subsequent  attempt  to  create  a trust  in  favor  of  the  children. 
The  property  is  given  to  Elijah  Dowling  and  to  such  person  or  per- 
sons as  he  may  appoint  by  his  will,  to  be  by  him  “ managed,  con- 
trolled, exchanged,  sold,  or  otherwise  disposed  of  at  and  by  the  dis 
cretion  of  the  said  Elijah  H.  Dowling,  and  without  accountability 
therefor."  There  is  no  provision,  as  is  usual,  if  not  universal,  in 
such  cases,  that  the  proceeds  of  the  property,  if  sold,  or  that  any 
property  for  which  it  may  be  exchanged,  shall  be  held  subject  to 
any  trust;  but  he  may  sell  it  without  accountability  for  the  pro- 
ceeds ; he  may  exchange  it  for  other  property,  for  which  he  can- 
not be  called  upon  to  account;  indeed,  he  may  give  it  away,  if  he 
chooses,  for  he  is  invested  with  power  not  only  to  sell  or  exchange 
the  property,  but  may,  in  his  discretion,  otherwise  dispose  of  it, 
and  cannot  be  called  to  account  for  so  doing.  In  fact,  he  is  in- 
vested with  every  right  and  power  which  the  absolute  owner  can 
have,  for  he  has  absolute  power  to  manage  and  control  the  prop- 
erty, and  absolute  power  to  sell,  exchange,  or  otherwise  dispose  of 
it,  “ without  accountability  therefor"  ; and  an  absolute  owner  can 
have  nothing  more  As  has  been  well  said  in  one  of  the  cases 
cited,  “ Absolute  dominion  is  one  of  the  best  descriptions  of  abso- 
lute property.”  These  views  are  fully  supported  by  the  authori- 
ties cited  by  the  circuit  judge  in  his  decree,  and  by  counsel  for 
respondent  in  the  argument  here,  and  we  need  not  discuss  the 
matter  further.  We  are  therefore  of  opinion  that  the  property  in 
question  is  the  absolute  property  of  the  defendant  E.  H.  Dowling, 
and  can  be  subjected  to  the  payment  of  his  debts. 
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We  cannot  concur,  however,  in  so  much  of  the  judgment  of  the 
Circuit  Court  as  directs  the  sheriff  to  put  the  plaintiff  bank  in  pos- 
session of  so  much  of  the  land  in  question  as  is  not  embraced  in 
the  homestead  of  the  defendant  E.  H.  Dowling,  for  it  is  adjudged, 
under  the  former  appeal  in  this  case,  that  the  plaintiff  is  not  enti- 
tled to  recover  possession  of  the  land  in  the  present  action,  for  the 
reason  stated  in  the  former  appeal.  In  addition  to  this,  inasmuch 
as  the  homestead  laws  require  the  sheriff,  “ before  selling  " the  real 
estate  of  the  judgment  debtor  who  is  the  head  of  a family,  shall 
have  the  homestead  laid  off ; and  expressly  forbids  him,  under 
the  circumstances  of  this  case,  that  the  sale  heretofore  made  by 
the  sheriff  should  be  set  aside,  and  his  deed  to  the  plaintiff  bank 
be  canceled,  and  that  the  land  be  sold  under  an  order  in  this  case, 
as  indicated  by  Mr.  Justice  Gaby  in  his  opinion  in  the  former 
appeal.  But,  inasmuch  as  it  is  conceded  that  the  defendant  E.  EL 
Dowling  is  entitled  to  a homestead  in  this  land,  no  sale  should  be 
ordered  until  such  homestead  is  duly  assigned,  and  then  the 
remainder  of  the  land  should  be  ordered  to  be  sold,  and  the  pro- 
ceeds applied  first  to  the  payments  of  the  costs  and  expenses  of 
these  proceedings  and  of  the  sale,  and  then  to  the  judgments  in 
the  order  of  priority. 

It  was  said  at  the  hearing  that  the  proceedings  to  lay  off  the 
homestead  of  the  judgment  debtor,  which  seem  to  have  been  com- 
menced, are  still  pending.  If  this  be  so,  then  such  proceeding 
should  be  taken  to  lay  off  the  homestead.  The  judgment  of  this 
court  is  that  the  judgment  of  the  Circuit  Court,  except  as  modified 
herein,  be  affirmed,  and  that  the  case  be  remanded  to  that  court 
for  the  purpose  of  there  formulating  a judgment  in  accordance 
with  the  views  herein  announced. 
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In  re  Hamilton’s  Estate.  (S.  F.  771.) 

,(Supreme  Court  of  California,  March  25th,  1898  ; 120  Cal.  421;  52  Pac.  Rep. 

708.] 

Guardian  and  ward— Homestead  exemption — Notice  of 
probate — Affidavit  of  publication. 

1.  In  order  to  warrant  the  sale  of  real  property  belonging  to  a minor  under 

probate  guardianship,  it  is  the  duty  of  the  guardian  to  present  to  the  court, 
in  which  he  was  appointed,  a verified  petition  setting  forth  the  condition 
of  his  ward's  estate  and  other  facts  and  circumstances  having  a tendency 
to  show  the  expediency  of  sucti  a sale. 

2.  In  decreeing  the  sale  of  a minor's  property,  the  court  is  largely  influenced 

by  what  will  apparently  he  for  the  ultimate  interest  of  the  ward. 

3.  The  purchaser  at  a guardian’s  sale  will  not  be  heard  to  complain  that  he 

was  in  anyway  misled  by  certain  alleged  irregularities  in  the  proceeding, 
unless  he  can  show  that  because  of  these  irregularities,  he  has  not  ac- 
quired a good  title  to  the  interest  which  he  purchased. 

4.  Under  the  California  homestead  exemption  act.  property  is  set  apart  for  the 

use  of  the  family,  and  no  act  of  any  member  of  the  family  can,  in  auy 
way,  prejudice  the  rights  of  the  others  to  occupy  It. 

5.  Under  the  act  above  referred  to,  a surviving  wife  or  husband  may  have  the 

benefit  of  the  exemption;  and  similarly,  a surviving  minor  child  or  chil- 
dren. But  if  coteuants  arc  interested,  who  happen  to  be  minor  children, 
a partition  of  the  property  cannot  be  decreed  until  the  youngest  child  has 
reached  majority,  except  under  very  special  circumstances,  where  it  is  the 
obvious  duty  of  the  court  to  decree  partition. 

6.  Probate  proceedings  will  not  be  set  aside  because  statutory  regulations,  as  to 

notice,  were  not  complied  with  in  the  case  of  a child  not  yet  in  ette.  The 
law  does  not  require  the  performance  of  impossibilities  or  absurdities. 

7.  Due  service  of  a notice  of  probate  will  be  held  sufficient  when  it  appears 

that  the  projter  party  was  served,  although  the  notice  ran  in  the  name  of 
" Helen’’  instead  of  “Ellen  Hamilton."  A misnomer  of  this  description 
will  not  be  allowed  to  affect  the  jurisdiction  of  the  court. 

8.  A purchaser  at  a guardian’s  sale,  who  is  furnished  with  an  abstract  of 

the  title  and  given  ample  time  for  its  examination,  cannot  avoid  his  pur- 
chase by  trifling  allegations  of  irregularity  in  the  title  made  by  the  auc- 
tioneer at  the  time  the  properly  was  bid  off. 

Appeal  from  a commissioner’s  decision  duly  filed  with  the 
clerk  of  the  Superior  Court  of  Alameda  county. 

Petition  bv  W.  C.  Murdoch,  guardian  of  Creighton  E.  Hamil- 
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ton,  a minor,  for  an  order  directing  the  sale  of  property.  A sale 
was  ordered,  and  John  J.  Crawford  opposed  the  confirmation 
thereof.  From  an  order  of  confirmation,  and  from  an  order  deny- 
ing a new  trial,  opponent  appeals.  Affirmed. 

Crawford,  Crittenden  & Van  ll’ycfc,  for  appellant. 

W.  C.  Murdoch , Reed  & Nusbaumer,  and  Minor  it  Ashley,  for 
respondent  W.  C.  Murdoch. 

Haynes,  C. — Upon  the  petition  of  W.  C.  Murdoch,  the  guar- 
dian of  said  minor,  an  order  was  made  directing  the  sale  of  cer- 
tain personal  and  real  property  of  said  minor,  a sale  was  had 
thereunder,  and  the  appellant  became  the  purchaser  of  certain  of 
the  real  estate,  and  afterwards  opposed  the  confirmation  of  the  sale 
on  numerous  grounds  The  sale  was  confirmed,  and  appellant’s 
motion  for  a new  trial  was  overruled,  and  this  appeal  is  from  the 
order  confirming  the  sale,  and  from  the  order  denying  his  motion 
for  a new  trial. 

James  H.  Hamilton  died  seized  of  the  real  property  in  question, 
and  of  other  estate,  personal  and  real,  in  different  parts  of  this 
state.  His  estate  was  administered  and  distributed,  to  his  widow 
one-half,  and  to  each  of  his  four  children  one-eighth.  Said  minor, 
Creighton  E.  Hamilton  is  one  of  said  children.  Two  others  are 
also  minors,  and  one,  Ellen  M.,  has  attained  her  majority.  Said 
W.  C.  Murdoch  is  also  the  guardian  of  the  other  two  minors,  and, 
in  a separate  proceeding,  also  obtained  an  order  for  the  sale  of 
their  interests  in  the  same  property.  The  widow  and  Ellen  M. 
were  also  desirous  of  selling  their  interests  in  the  property  involved 
in  this  appeal,  and  agreed  that  the  whole  might  be  sold  at  auction, 
and  the  proceeds  distributed  according  to  their  several  interests. 
The  sale  was  conducted  by  W.  J.  Dingee,  a real  estate  agent,  at 
his  sales  rooms  in  the  city  of  Oakland,  at  which  time  and  place 
other  parcels  of  real  estate  owned  by  other  parties  were  also  sold, 
and  all  were  shown  upon  a printed  catalogue  The  orders  of  sale  of 
the  interests  of  the  minors  in  the  property  in  question  were  read, 
and  those  present,  including  appellant,  were  informed  that  the 
widow  and  adult  daughter  would  also  sell  their  interests  : that  the 
whole  property  would  be  offered  and  bids  received  for  the  whole, 
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and  the  bids  apportioned  to  the  several  interests ; and  that  the 
widow  and  adult  daughter  would  convey  their  interests  to  the  pur- 
chaser upon  confirmation  of  the  guardian's  sales  of  the  interests  of 
the  minora  It  was  also  announced,  as  testified  by  some  of  the  wit- 
nesses, that  the  insurance  upon  the  property  would  be  transferred 
to  the  purchaser,  and  that  an  abstract  of  title  of  the  property  down 
to  December  5,  1888,  would  go  with  the  property,  though  as  to 
what  was  said  as  to  the  abstract  of  title  there  is  a material  conflict, 
the  purchaser  claiming  that  the  representations  were  that  the  title 
was  perfect,  that  an  abstract  would  be  furnished,  and  time  given 
for  examination  of  the  title  That  the  catalogue  of  property  to 
be  sold  on  that  occasion  specified,  as  to  other  property,  that  the 
sale  was  subject  to  an  examination  of  title,  is  clear;  but  whether 
the  property  here  in  question  was  included  is  controverted.  An 
abstract  brought  down  to  date  was  furnished,  however,  and  placed 
in  the  hands  of  the  purchaser's  attorneys,  who  reported,  specifying 
some  seventeen  objections  thereto ; and  upon  the  hearing  of  the 
motion  to  confirm  the  sale  of  the  interests  of  the  minors,  evidence 
was  heard,  and  these  objections  considered,  except  as  to  some 
which  were  cured  and  waived  ; and  the  court  made  findings  upon 
all  the  controverted  facts  affecting  the  title.  These  findings  are 
eighty  in  number,  though  the  number  specified  as  not  justified  by 
the  evidence  are  grouped  under  ten  specifications. 

The  grounds  upon  which  a reversal  is  sought  are  grouped  by 
counsel  for  appellant  under  three  general  heads,  as  follows  : “ (1) 
Irregularities  in  the  proceedings  in  the  guardianship  matter  leading 
up  to  the  order  directing  the  sale ; (2)  irregularities  in  the  conduct 
of  the  sale  itself ; (3)  want  of  power  in  the  court  to  sell  the  prop- 
erty offered,  because  it  found  the  land  to  be  the  minor’s  home- 
stead.” These  points  will  be  considered  in  the  order  stated. 

1.  Irregularities  in  the  proceedings  prior  to  the  sale  : 

(a)  It  is  urged  that  the  guardian’s  petition  upon  which  the  order 
of  sale  is  based  does  not  show  how  much  of  the  personal  estate  of 
the  minor  remained  undisposed  of.  This  petition  was  filed  Octo- 
ber 18,  1895.  It  shows  that  on  September  24,  1895,  an  inventory 
and  appraisement  of  all  the  estate  of  the  ward  Creighton  E.  Hamil- 
ton was  filed  in  said  court,  and  this  inventory  was  made  part  of 
the  petition  by  reference  thereto  as  if  incorporated  therein  ; so  that 
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the  court  was  fully  advised  as  to  the  entire  estate  of  the  ward. 
Counsel,  however,  err  in  supposing  that  the  provision  of  section 
1537,  Code  Civ.  Proc.,  requiring  the  petition  to  show  the  amount 
of  personal  estate,  and  how  much  remains  undispose  1 of,  is  applica- 
ble here.  That  provision  relates  to  sales  by  executors  and 
administrators,  and  not  to  guardians’  sales.  Whether  the  real  or 
personal  estate  of  the  ward  shall  be  sold  is  in  the  discretion  of  the 
court  (section  1777,  Code  Civ.  Proc.);  and  section  1781  provides 
as  follows  : “ To  obtain  an  order  for  such  sale  the  guardian  must 

present  to  the  court  in  which  he  was  appointed  guardian  a verified 
petition  therefor,  setting  forth  the  condition  of  the  estate  of  his 
ward,  and  the  facts  and  circumstances  on  which  the  petition  is 
founded,  tending  to  show  the  necessity  or  expediency  of  a sale.” 
Besides,  the  reasons  requiring  that  the  personal  estate  of  a deceased 
person  should  be  first  sold  do  not  apply  to  the  estates  of  a ward.  In 
the  latter  case,  the  court,  in  determining  whether  the  real  or  personal 
estate  should  be  sold,  should  ordinarily  be  governed  by  the  same 
reasons  which  would  influence  a competent  adult  in  disposing  of 
his  own  property.  A determination  of  what  is  for  the  best  interest 
of  the  ward  must  controL 

(b)  It  is  contended  that  the  order  of  sale  does  not  fix  the  terms 
of  sale.  The  order  directs  a sale  ‘‘for  cash.”  The  statute  (Code 
Civ.  Proc.  § 1791)  authorizes  guardians’  sales  to  be  for  cash  or 
part  cash,  “ as  in  the  discretion  of  the  court  is  most  beneficial  to 
the  ward.” 

(c)  It  is  contended  that  the  order  to  show  cause  why  an  order 
of  sale  should  not  be  granted  was  published  but  three  weeks  in- 
stead of  four.  The  publication  for  three  weeks  was  in  precise  accord- 
ance with  section  1788,  Code  Civ.  Proa  Section  1789,  cited  by 
appellant,  makes  the  provisions  of  the  title  concerning  the  estates  of 
deceased  persons  applicable  only  as  to  matters  of  procedure  not 
provided  for  in  the  chapter  relating  to  guardians  and  wards ; and 
hence  sections  1537  and  1544,  cited  by  appellant,  have  no  applica- 
tion to  this  case  in  the  particulars  specified  by  appellant 

2.  Alleged  irregularities  occurring  at  the  sale  Appellant  com- 
plains that  the  property  purchased  by  him,  viz.,  a dwelling  house 
and  the  lot  on  which  it  is  situated,  was  sold  “ in  one  lump,”  the 
interest  of  the  minor,  an  undivided  one-eighth,  not  being  offered 
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separately ; that  an  intending  purchaser  was  obliged  to  buy,  not 
simply  the  one-eighth,  but  also  the  remaining  seven-eighths  held 
by  others.  Appellaut,  however,  was  not  compelled  to  bid.  He 
does  not  complain  that  he  wa3  misled,  or  misunderstood  w hat  was 
being  offered  for  sale.  He  bid  for  and  purchased  the  whole  prop- 
erty, and  knew  what  he  was  bidding  for.  The  question  is  one 
with  which  he  has  no  concern,  unless  he  can  show  that,  because 
of  the  mode  in  which  the  interest  of  the  minor  was  sold,  he  has 
not  acquired  a good  title  to  that  interest.  I see  no  reason  why 
the  mode  adopted  was  not  proper  and  well  calculated  to  obtain 
the  best  price  for  the  interest  of  the  ward.  The  property  was 
incapable  of  partition,  and,  if  this  minor's  interest  alone  had  been 
sold,  the  purchaser  could  only  separate  his  interest  from  that  of 
the  others  by  a sale  of  the  whole  for  the  purposes  of  a partition. 
It  was  announced  at  the  time  the  property  was  offered  that  bids 
would  be  received  for  the  whole  and  treated  as  pro  rata  bids  for 
the  several  interests.  The  court  found  that  such  pro  rata  bid  for 
the  interest  of  the  minor  was  not  disproportionate  to  its  value,  and 
that  an  offer  of  ten  per  cent  more,  exclusive  of  the  costs  of  a new 
sale,  could  not  be  had,  and  that  the  proceedings  at  the  sale  were 
fair.  The  return  made  by  the  guardian  was  of  the  sale  of  the 
interest  of  said  ward  for  the  sum  of  $1,200,  as  though  it  alone  had 
been  sold.  I see  no  error  in  this  part  of  the  proceeding,  though 
it  is  perhaps  proper  to  say  that  this  mode  should  not  be  resorted 
to  where  the  undivided  interest  of  the  ward  is  capable  of  partition 
without  sale  and  without  injury,  or  unless  it  reasonably  appears 
that  the  best  interests  of  the  ward  would  be  promoted  by  a sale  of 
the  whole  property  at  the  same  time,  and  all  others  interested 
agree  to  that  course. 

8.  It  is  further  contended  that  this  sale  should  not  be  confirmed 
because  of  false  representations  made  by  the  auctioneer,  viz.,  “ that 
the  minor  owned  and  held  the  legal  title  to  an  undivided  eighth.” 
Counsel  say : “ This  statement  of  the  auctioneer  could  not  have 

been  true,  for  either  one  of  two  reasons : First,  the  land  was  a 

homestead,  and  in  that  event  the  minor's  title  to  his  one-eighth 
was  subject  to  the  homestead  rights  of  his  mother,  sisters,  and 
brother;  second,  the  land  still  constitutes  part  of  his  father’s  estate, 
not  legally  administered,  and  remains  subject  to  such  administra- 
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tion.M  All  the  property  of  which  the  ward's  father,  James  H- 
Hamilton,  died  seized,  was  community  property.  The  court,  of 
its  own  motion,  set  aside,  by  an  order  duly  made  on  February  6, 
1893,  the  house  and  lot  in  question  in  which  the  family  resided, 
as  a probate  homestead  for  the  exclusive  use  of  the  surviving  wife, 
Sarah  Jane  Hamilton,  and  Ellen  Majora,  Rosa,  Creighton  E.,  and 
James  H.  Hamilton,  the  minor  children  of  said  decedent  I see 
no  ground  upon  which  the  validity  of  said  probate  homestead  can 
be  attacked,  and  therefore  conclude  that  it  is  not  part  of  the  estate 
of  James  H.  Hamilton,  deceased,  unad ministered. 

Prior  to  the  proceedings  for  the  sale  of  the  interest  of  Creighton 
E.  and  of  Rosa  and  James  H.  in  said  property,  Ellen  Majora  had 
attained  majority.  The  petition  for  an  order  to  sell  the  interest 
of  Creighton  E.  (the  only  one  in  the  record)  alleges  that  the  adults, 
the  widow  and  Ellen  Majora,  are  willing  and  desirous  of  selling 
their  respective  interests,  and  that  an  application  for  an  order  to 
sell  the  interests  of  the  other  minors  had  been  or  was  about  to  be 
presented.  The  question  to  be  determined  is  whether  the  home- 
stead can  be  sold,  all  who  are  interested  in  it  concurring  and  uniting 
in  the  sale,  some  of  them  being  minors.  This  is  not  a homestead 
created  under  the  Civil  Code,  but  is  a probate  homestead  set  apart 
by  the  court,  under  the  provisions  of  section  1466  of  the  Code  of 
Civil  Procedure,  for  the  use  of  the  surviving  wife  and  the  minor 
children  ; and  section  1468  of  the  same  Code  provides  as  follows : 
“ When  the  property  is  set  apart  to  the  use  of  the  family,  in 
accordance  with  the  provisions  of  this  chapter,  if  the  decedent  left 
a widow  or  surviving  husband,  and  no  minor  child,  such  property 
i3  the  property  of  the  widow  or  surviving  husband.  If  the  dece- 
dent left  also  a minor  child  or  children,  the  one-half  of  such  prop- 
erty shall  belong  to  the  widow  or  surviving  husband,  and  the 
remainder  to  the  child,  or  in  equal  shares  to  the  children,  if  there 
be  more  than  one.  If  there  be  no  widow  or  surviving  husband, 
the  whole  belongs  to  the  minor  child  or  children.  If  the  property 
set  apart  be  a homestead,  selected  from  the  separate  property  of 
the  deceased,  the  court  can  only  set  it  apart  for  a limited  period, 
to  be  designated  in  the  order,  and  the  title  vests  in  the  heirs  of  the 
deceased,  subject  to  such  order.”  Under  this  section,  if  there  had 
been  no  minor  child  or  children,  the  widow  would  have  taken  the 
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homestead  property  absolutely  ; and  no  reason  is  perceived  why 
she  should  not,  in  such  case,  have  disposed  of  it  at  her  pleasure, 
and  in  the  same  manner  in  which  she  could  dispose  of  any  other 
property  to  which  she  had  absolute  title,  and  in  like  manner  any 
of  the  children  upon  attaining  majority  could  dispose  of  their  in- 
terests, but  not  to  the  prejudice  of  others  who  had  not  reached 
their  majority.  “ The  homestead  is  a place  of  abode  for  the  family, 
and  no  act  of  any  member  of  the  family  can  in  any  way  prejudice 
the  rights  of  the  others  to  occupy  it  It  must  remain  intact  until 
the  youngest  child  has  reached  majority.  Hence  it  is  not  competent 
for  either  of  the  other  co-tenants  to  have  a partition  until  that  period 
has  been  reached.”  {Hoppe  v.  Hoppe,  104  Cal.  101;  37  Pac.  895.) 
In  that  case  it  was  also  said:  “ As  the  owner  of  an  undivided 

interest  in  the  land,  it  was  competent  for  the  mother  to  mortgage 
or  convey  such  interest  She  could  not,  however,  confer  upon 
her  grantee  or  mortgagee  any  greater  rights  in  the  premises  than 
she  herself  had.”  If  the  mother  may  mortgage  or  convey  her 
interest,  it  cannot  be  questioned  that  upon  reaching  majority  any 
of  the  children  may  do  so,  and  therefore,  when  all  have  reached 
majority,  the  mother  and  children  may  have  partition,  or  may  sell 
the  property  freed  from  its  homestead  character.  The  moment 
the  probate  homestead  was  set  apart  for  the  use  of  the  widow  and 
the  minor  children  out  of  the  community  property,  the  title  to  the 
homestead  vested  in  them  in  the  proportions  specified  in  section 
1463,  Code  Civ.  Proc. ; and  the  shares  of  the  minors  at  once  became 
their  property,  and  their  several  interests  therein  became  part  of 
their  respective  estates,  to  be  cared  for  by  their  several  guardians. 
Section  1777,  Code  Civ.  Proc.,  provides:  “When  the  income  of 
a wards  estate  under  guardianship  is  insufficient  to  maintain  the 
ward  and  his  family,  or  to  maintain  and  educate  the  ward  when  a 
minor,  his  guardian  may  sell  his  real  or  personal  estate  for  that  pur- 
pose, upon  obtaining  an  order  therefor.”  There  is  no  restriction 
in  this  section  as  to  the  character  of  the  property  that  may  be  sold  ; 
and  where  the  whole  title  to  the  homestead  is  vested  in  one  minor, 
as  it  may  be,  there  is  nothing  to  prevent  a sale  thereof  if  his 
circumstances  require  it;  and  hence,  where  the  title  is  vested  in 
several  minors,  each  of  whom,  if  the  sole  owner,  would  be  bene- 
fited by  a sale,  whether  upon  the  grounds  mentioned  in  the 
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above  section,  or  for  the  reasons  mentioned  in  section  1778  (id.)* 
the  interest  of  each  may  be  sold  under  proper  orders  for  that  pur- 
pose. In  this  case,  as  we  have  seen,  orders  were  made  for  tile  sale 
of  the  interests  of  each  of  the  minors,  and  the  widow  and  adult 
daughter  consented  to  a sale  of  their  interests  at  the  same  time, 
so  that  no  one  having  an  interest  in  the  homestead  would  be  in- 
jured or  have  any  homestead  right  violated  by  the  sale.  The 
homestead  was  created  for  the  benefit  of  these  minors  as  well  as  of 
the  widow  ; and  it  would  be  a sad  commentary  upon  a law  intended 
for  the  benefit  of  these  minors  if  it  were  beyond  the  power  of  the 
court,  when  their  interests  required  it,  to  direct  a sale  of  it  Even 
the  provisions  of  the  Civil  Code  relative  to  other  homesteads,  to 
which  appellant  refers,  impose  no  restrictions  upon  their  volun- 
tary alienation,  save  the  concurrence  of  both  spouses  manifested 
in  the  mode  prescribed  by  the  statute.  We  are  not  referred  to 
any  case  in  this  court  where  the  power  of  the  court  to  order  the 
sale  of  a minor’s  interest  in  a probate  homestead  was  directly 
involved,  though  in  Hoppe  v.  Hoppe  (supra),  it  was  said,  after  de- 
ciding that  a partition  of  such  homestead  could  not  be  had  until 
all  the  co-tenants  had  reached  majority,  that  “ we  do  not  mean  to 
say  that  no  case  can  arise  where  a court  would  not  authorize  the 
partition  or  sale  of  a homestead.  Circumstances  might  exist 
where  it  would  be  the  duty  of  the  court,  for  the  benefit  of  the 
minor,  to  decree  a partition  or  order  the  interest  of  the  minor  to 
be  sold."  This  was  a wise  qualification  of  the  comprehensive 
language  of  the  decision,  and  intended  to  prevent  a narrow  and 
ill-considered  application  of  it  to  other  cases  where  different  facts 
were  involved.  All  the  interests  in  the  homestead  having  been 
sold  at  the  same  time,  this  objection  to  the  confirmation  of  the  sale 
was  properly  overruled.  The  distinction  between  this  and  the 
numerous  cases  cited  by  appellant,  involving  homesteads  created 
by  declaration  under  the  provisions  of  the  Civil  Code,  is  too  ap- 
parent to  require  discussion.  That  the  exemption  from  forced 
sale  is  common  to  both  classes  of  homesteads,  as  held  in  Keyes  v. 
Cyrus  (100  Cal.  822 ; 84  Pac.  722),  does  not  affect  the  question 
here  presented.  In  this  case  the  alienation  is  voluntary,  and  is 
made  by  and  for  the  benefit  of  the  ward,  and  is  in  no  sense  adver- 
sary. (Scarf  v.  Aldrich , 97  Cal.  360;  32  Pac.  324.) 
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It  is  further  contended  on  behalf  of  appellant  that  the  estate  of 
James  n.  Hamilton  was  not  legally  administered,  because  the 
court  never  acquired  jurisdiction  over  the  estate,  and  that,  there- 
fore, the  land  in  question  constitutes  part  of  his  estate.  Hamil- 
ton died  testate,  and  his  will  was  offered  for  probate.  Notice  of 
the  time  and  place  of  probate  was  personally  served  upon  the 
widow  and  the  three  children  then  in  being.  It  is  contended  that 
the  service  should  have  been  by  mailing.  Section  1304,  Code 
Civil  Procedure,  provides  for  the  service  of  such  notice  by  mail- 
ing, but  said  section  further  provides:  “ Personal  service  of  copies 
of  the  notice  at  least  ten  days  before  the  day  of  hearing  is  equiva- 
lent to  mailing.”  The  service  of  the  notice  was  proper  and  suffi- 
cient. Section  411,  providing  for  the  service  of  a summons  upon 
an  infant,  has  no  application  to  the  service  of  these  notices  which 
are  specifically  provided  for. 

One  of  the  children  of  said  testator  was,  at  the  time  of  the  pro- 
bate of  the  will,  en  venire  sa  mere ; and  it  is  said  there  was  no 
service  upon  it  It  is  not  suggested,  however,  that  the  will  could 
not  be  probated  until  after  its  birth,  nor  do  counsel  point  out  any 
mode  by  which  service  could  have  been  made.  The  law  does  not 
require  the  performance  of  impossibilities  or  absurdities.  Besides, 
said  child  did  not  take  its  interest  in  the  property  in  question 
under  the  will,  but  by  virtue  of  the  order  of  the  court  setting  it  off 
as  a private  homestead,  and  that  order  cannot  be  questioned  if  the 
court  had  jurisdiction  to  administer  the  estate.  It  is  said,  how- 
ever, that  the  notice  of  the  time  and  place  when  and  where  the 
will  would  be  probated  was  served  upon  “ Helen  Majora  Hamil- 
ton,” not  upon  “Ellen  Majora  Hamilton.”  Ellen  was  examined  as 
a witness  upon  the  hearing  of  the  motion  to  confirm  the  guardian’s 
sale,  here  under  review,  and  testified,  and  the  court  found,  that 
she  was  sometimes  called  “ Helen,”  and  that  said  notice  was  per- 
sonally served  upon  her.  The  service  having  been  made  upon  the 
right  person,  it  was,  at  most,  a misnomer,  which  did  not  affect  the 
jurisdiction  of  the  court  Besides,  her  identity  was  rendered 
sufficiently  certain  in  the  affidavit  of  service  by  the  insertion  in 
full  of  her  middle  name,  Majora,  if  not  by  the  idem  soncins  of 
the  names  “ Ellen  ” and  “ Helen.” 

It  is  also  contended  that  jurisdiction  was  not  acquired  in  the 
Vol.  Ill— 77 
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probate  proceedings  because  the  affidavit  of  the  publication  of  said 
notice  is  defective,  or  shows  a defective  publication.  The  affidavit 
of  publication  shows  that  the  notice  was  published  “ fourteen  con- 
secutive times,  to  wit,  from  the  18th  day  of  October,  1889,  to  and 
until  the  2d  day  of  November,  1889,  both  days  inclusive,  on  the 
18th,  19th,  21st,  22d,  23d,  24th,  25th,  26th,  28th,  29th,  30th,  31st 
October,  and  1st  and  2d  days  of  November,  1889,  every  day  said 
newspaper  was  published  during  said  time,  Sundays  and  holidays 
excepted” 

Appellant’s  contention  is  that  the  proof  of  publication  does  not 
show  that  it  was  published  every  day  the  paper  was  regularly  is- 
sued, as  required  by  section  1705,  Code  Civil  Procedure,  though 
he  admits  that  it  was  proved,  upon  the  hearing  of  the  motion  to 
confirm  the  guardian’s  sale  herein,  that  the  paper  in  which  said 
notice  was  published  was  not  issued  on  Sundays  or  holidays,  and 
therefore  the  publication  in  fact  complied  with  the  statute.  In 
view  of  this  evidence,  which  was  received  without  objection,  it  is 
not  necessary  to  consider  or  decide  whether  a judgment  attacked 
collaterally  may  be  supported  by  parol  evidence  showing  that  juris- 
diction was  in  fact  acquired,  nor  the  other  question  as  to  the  pre- 
sumptions that  may  be  indulged  in  support  of  a judgment  so 
attacked.  It  may  be  said,  however,  that  this  evidence  simply  ex- 
plains an  ambiguity  in  the  language  of  the  affidavit,  by  showing 
that  the  words,  ‘‘Sundays  and  holidays  excepted,”  were  intended 
to  apply  to  the  publication  of  the  paper,  and  not  to  the  omission 
of  the  “ notice  ” from  the  issues  of  the  papier  published  on  Sundays 
and  holidays.  The  controversy  as  to  the  representations  made  by 
the  auctioneer  as  to  the  title  of  the  property  and  whether  the  state- 
ment in  the  catalogue,  “ ten  days  allowed  for  search,”  applied  to 
this  property,  need  not  be  considered,  inasmuch  as  an  abstract  was 
furnished  and  time  .given  for  its  examination,  and  all  the  objec- 
tions made  to  the  title  were  heard  and  considered.  Besides,  as  to 
the  interests  of  the  widow  and  adult  daughter,  the  sale  was  private, 
and  subject  to  the  general  conditions  expressed  in  the  catalogue;  and 
therefore  it  was  necessary  to  dispxise  of  these  objections,  since  the 
purchaser,  having  bid  for  and  purchased  the  whole,  was  not  bound 
to  accept  the  part  belonging  to  the  minors  if  valid  objections  ex- 
isted to  the  title  of  the  part  not  sold  under  the  order  of  the  court. 


Digitized  by  Google 


IN  KB  HAMILTON’S  ESTATE. 


611 


A careful  examination  of  the  record  reveals  no  valid  objections  to 
the  title,  or  reasons  of  any  character  why  the  sale  should  not  have 
been  confirmed,  and  we  therefore  advise  that  the  judgment  and 
order  appealed  from  be  affirmed. 

We  concur : Seakls  and  Belcher,  CC. 

McFarland  and  Garoutte,  JJ. — For  the  reasons  given  in  the 
foregoing  opinion,  the  order  confirming  said  sale  and  the  order 
denying  appellant's  motion  for  a new  trial  are  affirmed. 

Harrison,  J. — I concur.  Whether  the  will  of  James  H.  Ham- 
ilton was  properly  admitted  to  probate  is  a question  which  does 
not  arise  in  this  case.  The  petition  of  Gordon  to  be  appointed 
administrator  of  his  estate  sufficiently  set  forth  the  jurisdictional 
facts  giving  the  court  jurisdiction  to  make  the  appointment,  and 
the  order  appointing  him  was  made  after  the  notice  required  by 
the  statute  had  been  given.  The  insertion  in  this  order,  and  in 
the  letters  of  administration  issued  to  him,  of  the  words  “with  the 
will  annexed,”  affected  liis  authority  only  to  the  extent  that  he ' 
might  attempt  to  carry  out  any  provisions  of  the  will  which  were 
at  variance  with  the  provisions  of  the  statute  in  cases  of  intestacy. 
The  court  therefore  had  jurisdiction  of  the  estate,  and  to  set  apart 
the  land  in  question  as  a homestead.  As  the  interest  of  the  minor 
in  these  lands  does  not  in  any  respect  depend  upon  the  will,  it  is 
immaterial  whether  it  was  properly  admitted  to  probate  or  not 

I concur:  Van  Fleet,  J. 

I dissent : Temple,  J. 
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Appeal  op  Van  Dyke  et  al. 

[Supreme  Court  of  Pennsylvania,  Jan.  3, 1898;  183  Pa.  St,  847;  89  All.  Rep.  2.J 
Administrator’s  liability  for  interest. 

1.  An  administrator  in  charge  of  an  intestate's  property,  who  is  himself  a 

private  banker,  owes  it  to  those  who  are  beneficially  interested  in  the  ulti- 
mate distribution  of  the  estate  to  use  ordinary  diligence  in  the  effort  to  in- 
vest the  funds  advantageously.  If  be  deposits  it  in  his  own  bank,  he 
should  deal  with  it  on  liberal  terms,  as  responsible  banks  in  the  same  gen- 
eral region  would  in  the  ordinary  course  of  business  have  dealt  with  it  if 
permitted  to  have  the  custody  of  it  In  the  same  manner. 

2.  An  administrator  so  circumstanced  is  liable  for  such  amounts  of  interest  as 

might  have  been  reasonably  obtained  from  other  banks  in  the  same  vicinity 
had  they  been  privileged  to  hold  the  fund. 

Appeal  from  an  order  of  the  Orphans’  Court  entered  at  a term 
held  in  and  for  the  county  of  Westmoreland. 

D.  S.  Atkinson  and  John  M.  Peoples,  for  appellants. 

Gaither  Woods,  for  appellee. 

Williams,  J. — James  A.  Dick  died  in  July,  1886.  His  busi- 
ness was  that  of  a private  banker  in  the  village  of  West  Newton, 
where  he  resided.  His  brother  M.  M.  Dick,  who  lived  about 
three  miles  away,  became  administrator  of  his  estate  The  inven- 
tory was  made  up  largely  of  customers’  paper,  which  was  held  by 
the  bank,  and  the  liabilities  were  principally  the  balances  due  to 
depositors  upon  their  accounts.  There  were  a few  claims  against 
the  estate,  of  considerable  amount,  that  were  contested,  but  the  bulk 
of  the  estate  was  easily  and  expeditiously  settled.  So  true  was 
this  that  the  administrator  filed  his  first  administration  account  at 
the  end  of  nine  months  after  his  appointment,  showing  a total  of 
assets  administered  upon  amounting  to  more  than  SI  10.000. 
From  the  settlement  of  this  account,  in  April,  1887,  until  June, 
1895,  no  further  account  was  filed.  At  the  latter  date,  M.  M. 
Dick  died.  The  appellants  are  his  executors.  They  filed  the 
final  account  of  their  testator  as  administrator  of  James  A.  Dick 
in  September,  1895,  and  this  controversy  is  over  the  account  so 
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filed.  It  appears  that  James  A.  Dick  had  kept  an  account  with 
the  Ft  Pitt  Bank  of  Pittsburg,  for  some  time  before  his  death,  on 
which  he  was  allowed  a small  rate  of  interest  on  daily  balances. 
This  account  was  continued  by  M.  M.  Dick,  administrator,  for 
several  months  after  his  appointment  He  then  withdrew  it  when 
the  balance  standing  to  the  credit  of  the  estate  was  nearly  $3,000, 
and  deposited  it  in  a private  bank  which  he  had  started  in  West 
Newton,  in  the  same  office  occupied  by  his  brother  in  his  lifetime, 
and  under  the  direction  of  the  same  cashier.  No  interest  was 
allowed  upon  any  of  the  money  deposited  to  the  credit  of  the 
estate  in  the  M.  M.  Dick  bank,  although  the  account  ran  for  over 
eight  years,  and  ordinarily  showed  a considerable  balance  due  to 
the  estate,  reaching  at  times  to  about  $10,000.  The  total  collec- 
tions and  deposits  in  this  period  reached  about  $60,000,  and  the 
admitted  balance  due  the  estate  was  about  $900  when  the  account 
was  filed  by  the  executors  of  M.  M.  Dick.  An  account  was  kept 
in  the  same  bank  with  Mary  A.  Dick,  widow  of  James  A.  Dick, 
which  really  ought  to  be  considered  as  part  of  the  account  of  M. 
M.  Dick,  administrator.  In  the  main,  the  estate  appears  to  have 
been  prudently  and  successfully  managed,  and  the  treatment  of 
the  widow  to  have  been  considerate  and  liberal.  It  is  alleged, 
however,  that  the  accountants  should  be  surcharged  with  interest 
and  that  their  commission  should  be  reduced.  A question  is  also 
made  over  the  proper  disposition  of  the  costs  of  the  proceedings. 
As  to  interest,  the  general  rule  is  that  one  who  has  the  custody 
and  control  of  a trust  fund  should  make  such  investment  of  it  as 
to  secure,  if  practicable,  some  income  from  it  for  the  benefit  of 
those  ultimately  interested  in  it  The  funds  of  this  estate  were  so 
invested  for  some  months  after  the  appointment  of  the  administra- 
tor. They  were  in  the  Ft.  Pitt  Bank  of  Pittsburg,  subject  to 
check,  but  bearing  interest  on  the  daily  balances  in  favor  of  the 
trust.  Not  very  long  after  M.  M.  Dick  organized  bis  private  bank 
at  West  Newton,  he  withdrew  this  money  from  the  Ft.  Pitt  Bank, 
and  deposited  it  in  his  own  bank,  to  his  credit  as  administrator. 
There  was  no  impropriety  in  this  action  if  the  fund  was  not  the 
loser  because  of  it.  If  he  had  allowed  the  same  rate  of  interest 
being  paid  by  the  Ft.  Pitt  Bank,  the  fund  could  not  have  been  the 
loser.  He  did  not  do  so.  His  bank  had  whatever  advantage  was 
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to  be  derived  from  the  account,  and  paid  nothing  for  it  This  was 
not  a full  discharge  of  his  duty  to  the  fund.  For  the  sum  which 
might  reasonably  have  been  obtained  as  interest  if  the  account  had 
not  been  transferred,  and  which  was  lost  by  reason  of  such  trans- 
fer, the  accountants  should  be  surcharged.  The  mistake  of  the 
auditor  was  in  assuming  that  this  was  at  the  rate  of  6 per  cent- 
Such  a rate  is  rarely,  if  ever,  paid  upon  an  open  account  which  is 
subject  to  check.  No  such  rate  was  paid  by  the  Ft.  Pitt  Bank, 
nor  is  there  any  evidence  tending  to  show  that  it  could  have  been 
obtained  from  any  reputable  banker  in  that  region. 

Profits,  as  such,  are  very  clearly  not  demandable  in  this  case. 
The  relation  created  beween  a bank  and  its  customer  by  the  de- 
posit of  money  is  that  of  debtor  and  creditor.  The  debt  is  payable 
on  demand  whenever  and  in  whatever  sums  the  creditor  chooses. 
When  the  deposit  is  all  withdrawn,  the  transaction  is  closed,  and 
the  depositor  has  no  right  to  call  on  his  banker  for  a statement  of 
the  use  that  was  made  of  the  money  while  it  was  in  bank,  or  for 
an  account  of  the  profits  that  may  have  been  made  by  means  of  it- 
The  surcharge  must  rest  on  other  principles  than  those  invoked  in 
support  of  this  position.  The  holder  of  such  a fund  of  which  he 
has  custody  for  years,  with  a considerable  balance  standing  in  its 
favor,  owes  it  to  those  who  are  beneficially  interested  to  use  ordi- 
nary diligence  in  the  effort  to  invest  it  advantageously.  If  he  de- 
posits it  in  his  own  bank,  he  should  deal  with  it  on  liberal  terras, 
as  responsible  banks,  in  the  same  general  region,  would,  in  the 
ordinary  course  of  business,  have  dealt  with  it  if  permitted  to  have 
the  custody  of  it  in  the  same  manner.  The  auditor  seems  to  have 
been  oppressed  by  what  he  regarded  as  an  inconsistency  between 
Robinett's  Appeal  (36  Pa.  St.  174),  and  Hess's  Estate  (68  id. 
454).  No  such  inconsistency  exists.  In  the  first  of  these  cases, 
the  administrator  had  continued  the  business  of  the  decedent  with 
the  stock  and  money  that  had  belonged  to  him  in  his  lifetime,  and 
at  the  same  place  which  he  had  previously  occupied.  We  held 
that,  under  such  circumstances,  the  profit  made  in  the  business 
belonged  to  the  estate.  The  reason  for  this  is  perfectly  apparent 
In  the  other  case  the  holder  of  the  trust  fund  simply  deposited  it 
in  bank  to  his  own  individual  credit,  thus  clearly  mingling  the 
trust  fund  with  his  own  moneys.  But  he  made  no  use  of  the 
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money  so  deposited,  arid  received  no  interest  upon  it  He  there- 
fore made  no  gain  from  the  trust  fund,  or  from  the  commingling 
of  it  with  his  own.  What  was  alleged  was  that  he  was  a stock- 
holder in  the  bank  where  the  account  was  kept,  and  what  was 
asked  was  that  he  should  account  for  some  supposed  pro6t  accru- 
ing to  him  as  a stockholder  from  the  use  by  the  bank  of  the 
money  so  deposited  to  his  credit  We  declined  to  enter  upon  the 
investigation  proposed.  The  accountant  had  made  a mistake  in 
not  keeping  the  trust  fund  separate  from  his  own,  but  he  had  not 
gained  by  the  blunder,  nor  had  the  trust  fund  lost  thereby.  The 
assignments  of  error  relating  to  commissions  are  not  sustained. 
The  evidence  indicates  that  the  proceedings  on  the  Thomas  mort- 
gage were  undertaken  and  conducted  under  the  directions  of  the 
guardian,  and  the  services  rendered  by  M.  M.  Dick  in  relation  to 
them  related  to  matters  of  form,  involving  very  little  attention  or 
responsibility.  The  decree  must  be  set  aside,  and  the  record  re- 
turned to  the  court  below,  that  it  may  be  corrected  in  accordance 
with  this  opinion,  as  to  the  calculation  of  interest  on  balance.  We 
think  the  costs  should  be  equally  divided  between  the  account- 
ants and  the  fund. 


Elting  et  al.  vs.  First  National  Bank  of  Biggsville  el  al. 

[Supreme  Court  of  Illinois.  Juno  18.  1898;  173  111.  368;  50  N.  E.  Rep.  1095.] 

Administration  — Sales  of  realty — Fraudulent  convey- 
ance by  executor — Constructive  trusts — Collusive  ac- 
tion— Following  trust  funds — Vacating  judgment — 
Laches — J urisdiction. 

1.  In  Illinois,  the  County  Court,  In  the  exercise  of  its  probate  jurisdiction,  may 

grant  equitable  relief  in  many  cases  affecting  the  administration  of  estates, 
and  is  competent  to  deal  with  most  questions  arising  in  the  course  of  due 
administration.  Courts  of  chancery  may,  however,  in  the  exercise  of  their 
general  jurisdiction,  take  upon  themselves  the  administration  of  estates, 
and  thus  supersede  the  jurisdiction  of  the  Probate  Court. 

2.  A court  of  equity  will  not  exercise  this  jurisdiction  except  in  extraordinary 

cases. 

3.  An  executor  or  administrator  is  not  allowe.1  to  purchase,  at  his  own  sale. 
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any  portion  of  the  property  belonging  to  the  estate  he  represents,  and  even 
when  such  purchase  is  through  the  intervention  of  a third  party,  it  is  re- 
garded as  fraudulent  per  ae,  and  a bill  in  equity  will  lie  to  set  the  same 
aside. 

4.  Wherever  a party,  purporting  to  act  in  his  fiduciary  character,  deals  with 

himself  in  his  private  and  personal  character,  without  the  knowledge  of 
his  beneficiary,  as  when  a trustee  or  agent  to  sell  sells  the  property  to  him- 
self, the  transaction  will  be  set  aside  at  the  suit  of  the  beneficiary. 

5.  Whenever  a fiduciary  person  wrongfully  converts  the  trust  funds  by  taking 

the  title  to  himself,  equity  impresses  a constructive  trust  upon  the  prop- 
erty. And  eveu  where  the  property  is  sold  and  transferred  to  a bona  fide 
purchaser,  the  trust  immediately  attaches  to  the  price  or  proceeds  in  the 
bands  of  the  vendor. 

6.  Whenever  a trustee,  in  the  case  of  sales  made  in  the  course  of  administra- 

tion, takes  any  profit  to  himself  out  of  the  trust  fund,  a constructive  trust 
is  impressed  upon  such  profit  in  favor  of  the  original  beneficiary. 

7.  An  administrator  in  his  official  capacity  cannot  be  sued  out  of  the  state 

from  which  he  derives  his  authority  to  act;  and,  if  so  sued  in  a foreign 
jurisdiction,  the  judgment,  so  obtained,  is  an  absolute  nullity. 

8.  Courts  of  chancery  are  invested  with  full  power  to  set  aside  judgments  that 

have  been  obtained  by  fraudulent  collusion  between  the  parties.  Such 
judgments  arc  open  to  attack  whenever  and  wherever  they  may  come  in 
conflict  with  the  rights  and  interests  of  a third  person. 

Error  to  Appellate  Court,  Second  District 

Suit  by  the  First  National  Bank  of  Biggsville  and  others  against 
Blandina  M.  Elting,  executrix  of  the  will  of  Cornelius  D.  Elting, 
deceased,  and  others.  From  a judgment  by  the  Appellate  Court 
(68  111.  App.  204)  affirming  a decree  for  complainants,  defendants 
bring  error.  Affirmed. 

The  original  bill  in  this  case  was  filed  in  the  Circuit  Court  of 
Henderson  county  on  December  28,  1892.  The  complainants  in 
the  bill  were  the  First  National  Bank  of  Biggsville,  Charles  W. 
Johnson,  and  others,  creditors,  who  had  proven  up  their  claims 
against  the  estate  of  Cornelius  D.  Elting,  deceased.  The  defend- 
ants to  the  bill  were  Blandina  M.  Elting  (as  executrix  of  the  last 
will  and  testament  of  Cornelius  D.  Elting,  deceased,  and  person- 
ally), Philip  B.  Elting  (as  executor  of  Anna  Maria  Elting,  deceased, 
and  personally),  Lewis  B.  Elting,  William  L.  Cuddeback,  William 
Caldwell,  George  H.  Lathrop,  Lemuel  Waggy,  Charles  Nelson, 
Mary  S.  Caldwell,  Emma  Riggs,  and  Caroline  Dice.  The  bill,  as 
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originally  filed  and  a3  subsequently  amended,  attacks  the  sale  of 
real  estate  belonging  to  the  estate  of  Cornelius  D.  Elting,  deceased, 
made  by  said  executrix,  and  certain  purchases  made  at  said  sale 
and  resales  of  land  so  purchased,  as  being  fraudulent,  and  also 
attacks,  as  fraudulent  and  void,  the  allowance  of  a certain 
claim  of  Philip  B.  Elting,  executor  of  Anna  M.  Elting,  de- 
ceased, against  the  estate  of  said  Cornelius  D.  Elting,  deceased. 
The  bill  prays  that  said  sales  and  purchases  be  held  fraudulent; 
that  Blandina  M.  Elting  and  Philip  B.  Elting  be  required  to  ac- 
count for  all  profits  made  by  them  through  a resale  of  the  lands  so 
purchased,  including  rents ; that  the  claim  of  Philip  B.  Elting,  ex- 
ecutor, so  allowed  as  aforesaid,  be  set  aside  and  annulled ; that 
judgment  be  rendered  against  the  sureties  on  the  bond  of  said 
executrix;  that  Mary  S.  Caldwell,  Emma  Riggs,  and  Caroline 
Dice  be  required  to  pay  over  whatever  was  due  from  them,  upon 
the  purchase  of  portions  of  said  real  estate,  for  the  benefit  of  the 
creditors;  that  said  Blandina  and  Philip  be  required  to  account 
for  the  crops  raised  on  said  lands,  and  for  their  actings  and  doings 
with  the  property  of  said  Cornelius  D.  Elting  ; that  the  accounts 
of  the  executrix  be  corrected,  and  a reference  be  made  for  that 
purpose;  that  a receiver  be  appointed  to  collect  the  assets  ; and 
that  such  other  relief  be  granted  as  to  the  court  shall  seem  meet 
All  the  defendants  answered  the  bill  except  Nelson,  Lathrop, 
Waggy,  Dice,  and  Lewis  B.  Elting;  and  against  the  latter-named 
defendants,  not  answering,  default  was  entered.  A decree  was 
rendered  by  the  Circuit  Court  substantially  in  accordance  with 
the  prayer  of  the  bill.  That  decree  has  been  affirmed  by  the  Ap- 
pellate Court,  and  the  present  writ  of  error  has  been  sued  out  for 
the  purpose  of  reviewing  such  judgment  of  affirmance. 

The  facts  in  this  case  are  substantially  as  follows : About  fifteen 
years  before  March  18,  1885,  Cornelius  D.  Elting  came  to  Etender 
son  county,  111.,  from  the  state  of  New  York,  and  resided  there 
up  to  the  time  of  his  death.  On  March  29, 1885,  he  diet!,  leaving 
neither  widow  nor  children,  but  leaving  a sister  and  brothers  and 
nephews,  living  in  the  state  of  New  York.  lie  left  a will,  in 
which,  after  providing  for  the  payment  of  his  debts,  he  devised 
the  remainder  of  his  estate,  both  real  and  personal,  to  his  sister, 
Blandina  M.  Elting.  The  said  Blandina  M.  Elting  was  nominated 
Von.  III-78 
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as  executrix,  and  a nephew,  named  William  L.  Cuddeback,  was 
nominated  as  executor,  in  the  will.  Both  of  the  executors  at  that 
time  lived  in  the  state  of  New  York.  William  L.  Cuddeback  re- 
fused to  serve.  The  will  was  admitted  to  probate  in  the  County 
Court  of  Henderson  county  on  April  25,  1885,  and  Blnndina  M. 
Elting,  who  had  come  from  New  York  to  the  state  of  Illinois,  as 
soon  ns  her  brother  died,  was  appointed  and  qualified  as  executrix 
of  his  estate.  The  letters  testamentary  issued  to  her  were  dated 
April  29,  1885.  She  filed  a bond  as  executrix  in  the  sum  of 
$2,000,  with  said  William  Caldwell,  George  H.  Lathrop,  and 
Lemuel  Waggy  as  sureties  thereon,  ner  brother  Philip  B.  Elt- 
ing came  out  from  New  York  with  her.  She  went  back  to  New 
York  after  remaining  in  Illinois  about  eight  months,  and  never 
returned  to  Illinois,  except  to  make  the  sale  hereinafter  mentioned, 
and  to  give  her  testimony  upon  the  hearing  of  this  cause.  By 
power  of  attorney,  dated  April  22,  1885,  she  appointed  her 
brother  Philip  her  attorney  to  collect  and  receive  all  money 
due  her  as  executrix  of  said  estate,  and  in  her  name  to  receipt 
for  the  same,  and  in  general  to  attend  to  all  matters  pertain- 
ing to  the  settlement  of  the  said  estate  as  fully  as  she  could 
do  herself,  except  as  to  conveyances  of  the  real  estate  of  the 
said  estate.  This  power  of  attorney  was  filed  for  record  in  Hen- 
derson county,  April  29,  1885.  On  December  20,  1892,  on  mo- 
tion of  one  of  the  creditors,  the  County  Court  of  Henderson  county 
made  an  order  requiring  Blnndina  M.  Elting  to  file  an  additional 
bond,  as  executrix,  in  the  sum  of  $5,000  within  twenty  days, 
but  this  order  was  never  complied  with.  At  the  time  of  his  death, 
Cornelius  D.  Elting  owned  a large  amount  of  live  stock,  grain, 
and  other  personal  property  in  Illinois,  of  the  value  of  more  than 
$10,000,  upon  a part  of  which  was  a chattel  mortgage  of  $7,000. 
The  said  Blandina  took  charge  of  said  personal  property,  includ- 
ing horses,  cattle,  hogs,  grain,  hay,  household  goods,  farming 
utensils,  housekeeping  supplies,  etc.;  and  she  and  her  brother 
Philip  used  the  same  in  farming  the  lands  owned  by  the  deceased 
in  Henderson  county,  for  more  than  a year,  and  fed  the  horses  out 
of  the  grain  and  hay  belonging  to  the  estate,  and  used  the  prod- 
ucts of  the  farm  for  the  personal  benefit  of  said  Blandina.  She 
sold  part  of  the  personal  property  at  private  sale,  and  never  nc- 
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counted  for  the  proceeds  of  the  sale  or  for  the  use  of  the  property. 
At  the  time  of  his  decease,  Cornelius  D.  Elting  was  the  owner 
seized  in  fee  of  about  820  acres  of  land  in  Illinois,  of  which  about 
740  acres  were  situated  in  Henderson  county,  and  80  acres  in 
Warren  county.  He  also  owned  some  land  in  the  village  of  Sciota, 
in  McDonough  county,  and  a section  of  land  in  Kossuth  county, 
Iowa.  The  Iowa  land  was  incumbered  by  a mortgage  for  $3,000 
upon  the  face  of  it,  but  upon  which  only  about  $1,200  was  due 
at  the  time  of  his  death.  The  most  of  the  Illinois  lands  were  in- 
cumbered  with  mortgages  to  the  amount  of  $25,000  nominally, 
but  upon  which  only  about  $20,000  remained  unpaid.  The  day 
fixed  for  the  adjustment  of  claims  against  the  estate  was  July  20, 
1885.  On  that  day  claims  were  allowed  against  the  estate  to  the 
amount  of  about  $10,000.  On  September  20,  1886,  another  claim 
was  allowed  of  $205.90.  Of  the  claims  thus  allowed,  about  $8,- 
414.55  belong  to  the  seventh  class  of  claims,  $1,384.06  belong  to 
the  sixth  class  of  claims,  $202  to  the  first  class,  and  $44.60  to  the 
fifth  class. 

In  1869,  Anna  Maria  Elting,  mother  of  Cornelius,  Blandina, 
and  Philip  Elting,  died,  testate,  in  Orange  county,  N.  Y.,  naming 
her  son  Cornelius  D.  Elting  as  her  executor.  Her  will  was  ad- 
mitted to  probate  in  Orange  county.  N.  Y.,  and  Cornelius  D.  Elt- 
ing qualified  as  executor  on  April  6,  1869.  The  decree  of  the 
court  below  finds  that  before  his  death,  on  March  29, 1885,  he  had 
collected  all  the  assets  of  his  mother's  estate.  After  the  return  of 
Blandina  to  New  York  from  Illinois,  Philip,  while  in  Illinois,  pro- 
cured himself  to  be  appointed  executor  of  the  estate  of  his  mother, 
Anna  Maria  Elting,  by  the  Surrogate  Court  of  Orange  county, 
N.  Y.  At  the  time  when  Philip  was  thus  appointed  in  New  York 
executor  of  his  mother's  estate,  he  was  acting  in  Illinois  as  the 
agent  of  his  sister,  Blandina,  in  the  settlement  of  the  estate  of  his 
deceased  brother,  Cornelius.  On  December  27,  1886,  Philip,  as 
executor  of  his  mother,  procured  a citation  from  the  Surrogate 
Court  of  Orange  county.  N.  Y.,  directed  to  Blandina  as  executrix 
of  the  estate  of  Cornelius,  requiring  her  as  such  executrix  to  ac- 
count Blandina  appeared  in  said  Surrogate  Court,  and  filed  an 
appearance,  and  acknowledged  an  indebtedness:  and  thereupon 
the  said  Surrogate  Court  entered  up  judgment  against  the  said 
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Blandina,  executrix  of  the  estate  of  Cornelius,  in  favor  of  Philip 
B.  Elting,  as  executor  of  the  will  of  Anna  M.  Elting,  deceased,  for 
the  sum  of  $6,174.21.  Blandina  never  took  out  letters  of  admin- 
istration in  the  state  of  New  York  on  the  estate  of  her  deceased 
brother,  Cornelius,  and  received  no  property  belonging  to  him  in 
New  York,  and  had  no  other  authority  to  act  as  executrix  of  his 
estate  than  the  letters  issued  to  her  in  Illinois.  Philip  procured  a 
transcript  of  said  New  York  judgment,  and  filed  the  same  in  the 
County  Court  of  Henderson  county  on  January  26,  1887,  more 
than  18  months  after  the  day  fixed  for  the  adjustment  of  claims 
against  the  estate.  It  is  conceded  by  both  sides  that  Blandina  M. 
Elting  was  interested  in  said  judgment  as  one  of  the  devisees 
under  the  will  of  her  mother.  Certain  attorneys  in  Henderson 
county  entered  the  appearance  of  Blandina  M.  Elting,  who  was 
absent  and  residing  in  New  York,  in  the  County  Court  of  Hender- 
son county,  to  the  claim  of  Philip  B.  Elting,  executor  of  AnbaM. 
Elting.  These  attorneys  were  at  that  time  not  only  the  attorneys 
of  Blandina,  executrix  of  the  estate  of  Cornelius,  but  they  were 
also  attorneys  for  Philip,  executor,  plaintiff  in  the  New  York  judg- 
ment Blandina  made  no  defense  to  the  claim:  and  on  April  6, 
1887,  it  was  allowed  by  the  County  Court  for  $6,174.21.  Affi- 
davit as  to  the  correctness  of  this  claim  was  made  by  Philip  B- 
Elting  on  January  21,  1887.  Service  of  process  upon  Blandina 
as  executrix  was  waived  by  the  attorneys  aforesaid,  who  entered 
her  appearance.  No  claim  in  favor  of  Philip,  as  executor  of  his 
mother’s  estate,  was  made  out  and  filed  in  the  County  Court  of 
Henderson  county,  other  than  the  mere  filing  of  the  transcript  of 
the  New  York  judgment  aforesaid. 

On  March  7,  1887,  a petition  was  filed  by  Blandina,  as  execu- 
trix of  the  estate  of  Cornelius,  through  the  attorneys  already  re- 
ferred to,  in  said  County  Court,  for  the  sale  of  the  Illinois  lands  of 
the  deceased  Cornelius  to  pay  debts.  The  petition  was  signed  by 
Blandina,  executrix,  by  the  attorneys  aforesaid,  as  her  solicitors, 
and  was  sworn  to  by  said  Philip.  No  summons  was  issued. 
There  were  several  tenants  upon  the  lands,  but  none  of  them  were 
made  parties  defendant  to  the  petition.  On  March  21,  1887J 
Philip,  as  attorney  in  fact,  entered  the  appearance  of  his  sister, 
Blandina,  as  executrix,  and  on  that  day  decree  of  sale  was  entered 
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for  the  sale  of  the  lands  in  accordance  with  the  prayer  of  the  peti- 
tion. The  decree  so  entered  recites,  among  other  things,  the  filing 
of  the  petition,  and  the  entry  of  the  appearance  of  Blandina  by 
her  attorney  in  fact,  Philip  B.  Elting.  On  April  15,  1887,  Blan- 
dina M.  Elting,  who  had  returned  to  Illinois,  made  sale  of  the  real 
estate  under  the  decree  so  entered  on  March  21, 1887.  At  the 
sale,  her  brother  Philip  B.  Elting  bid  off,  of  the  land  sold,  two  full 
quarter  sections,  two  80-acre  tracts,  one  20-acre  tract,  and  one 
town  lot  in  Raritan,  amounting,  exclusive  of  the  lot,  to  500  acres. 
Eighty  acres  of  the  land  so  sold,  being  the  undivided  $ of  the  S. 
E.  -J  of  a certain  section  80,  was  bid  off,  by  N.  0.  Tate  and 
Charles  Torrence,  for  $350.  Three  80-acre  tracts,  including  the 
80  acres  in  Warren  county,  were  not  sold.  The  total  amount  of 
bids  for  the  580  acres  and  the  Raritan  lot,  which  were  sold,  was  $3,- 
131.50.  Philip  sold  the  Raritan  lot  to  one  Barnes  for  a small  ad- 
vance. On  January  4,  1888,  Philip  B.  Elting  conveyed  to  his 
sister,  Blandina  M.  Elting,  all  the  lands,  which  she  had  thus  struck 
off  to  him  at  her  sale,  as  executrix,  except  the  Raritan  lot,  amount- 
ing altogether  to  500  acres.  The  other  undivided  half  of  the  S. 
E.  i of  section  36  was  owned  by  a man  named  Tubbs,  who  on 
November  28,  1887,  conveyed  the  same  to  Tate  and  Torrence;  and 
on  December  9,  1887,  Tate  and  Torrence  conveyed  the  whole 
quarter  section  to  Philip  B.  Elting.  The  money,  used  to  purchase 
the  title  from  Tubbs  and  Tate  and  Torrence,  consisted  of  funds 
belonging  to  the  estate  of  Cornelius  D.  Elting.  Blandina  and 
Philip  received  the  rents  and  profits  of  said  real  estate  conveyed 
to  Philip  by  Blandina  for  the  year  1887.  The  whole  of  the  S.  E. 
\ of  section  36  conveyed  by  Tate  and  Torrence  to  Philip  was  on 
January  4,  1888,  conveyed  by  him  to  his  sister,  Blandina.  On 
December  4,  1889,  Blandina  conveyed  to  Mary  S.  Caldwell,  the 
wife  of  said  William  Caldwell,  160  acres  of  the  land  so  conveyed 
to  her  by  Philip,  for  $8,000,  and  on  September  28,  1889,  another 
160  acres  thereof  to  the  said  Mary  S.  Caldwell,  for  $6,650.  On 
November  25,  1889,  Blandina  conveyed  the  S.  E.  J of  section 
36  to  Einma  Riggs  for  $6,800.  She  also  conveyed  another 
80  acres,  transferred  to  her  by  her  brother,  to  one  Cornell  for 
$2,240,  and  received  all  the  rents  of  said  lands  for  the  years  1888 
and  1889.  Emma  Riggs  gave  a mortgage  to  Blandina  to  secure 
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$5,800  of  the^iurcbase  money.  The  note  securing  this  mortgage 
was  assigned  to  William  or  C.  E.  Cuddeback,  a nephew  of 
Blandina,  living  in  New  York.  On  May  25,  1885,  Blandina 
executed  a mortgage,  upon  400  acres  of  the  land  belonging  to  the 
estate,  to  her  sureties,  Waggy,  Caldwell  and  Lathrop,  to  secure 
them  as  sureties  on  her  bond  as  executrix.  When  the  320 
acres  above  named  was  purchased  by  Mary  S Caldwell,  an 
agreement  was  made  by  which  Mrs.  Caldwell  was  to  keep  back 
$2,000  of  the  purchase  money,  until  her  husband’s  liability  upon 
the  bond  of  the  executrix  should  be  discharged.  This  agreement 
was  transferred  or  assigned  to  William  or  C.  E.  Cuddeback,  a 
nephew  of  Blandina,  living  in  New  York.  The  said  sum  of  $2,000 
is  still  due  from  Mrs.  Caldwell.  On  July  8,  1887,  Philip  sold  to 
a railroad  company  the  right  of  way  over  the  20  acre  tract,  pur- 
chased by  him  at  the  sale  by  the  executrix,  for  $360.  He  and 
Blandina,  in  November  and  December,  1887,  conveyed  80  acres 
of  the  land  for  $2,600  to  one  Nelson.  On  November  15,  1892, 
Blandina  conveyed  to  one  Parish  said  20-acre  tract,  except  the 
right  of  way,  for  $500.  The  80  acres  owned  by  the  deceased 
testator,  which  was  located  in  Warren  county,  was  sold  under  a 
foreclosure  decree  rendered  in  favor  of  one  Tubbs  on  April  10, 
1886,  and  bid  in  by  Tubbs.  Upon  theclaira  of  $6,17421,  allowed 
in  the  County  Court  in  favor  of  Philip  B.  Elting,  as  executor  of 
his  mother’s  estate,  Philip  caused  execution  to  be  issued,  directed 
to  the  sheriff  of  Warren  county,  and  redeemed  from  the  sale  under 
the  foreclosure  decree  in  favor  of  Tubbs  the  80  acres  so  sold  to 
Tubbs.  The  same  was  sold  and  bid  in  by  Philip  B.  Elting,  as 
executor  of  the  estate  of  Anna  M.  Elting,  for  the  redemption  of 
the  same,  and  a deed  issued  to  him  on  April  20,  1887.  On  Septem- 
ber 20,  1887,  the  land  was  sold  by  Philip  to  one  Foote  for  $2,800. 
Cornelius  D.  Elting  had  been  in  partnership  with  one  Douglas,  at 
Sciota,  111.,  in  the  elevator  and  grain  business.  Philip,  acting  for 
the  executrix,  procured  Douglas,  the  surviving  partner,  to  sell  the 
half  interest  in  the  business  owned  by  the  deceased  to  one  N.  0. 
Tate.  Tate  gave  in  exchange  for  this  interest  80  acres  of  land  in 
Fulton  county,  conveying  said  80  acres  to  Blandina  M.  Elting  by 
deed  dated  January  24, 1887.  Blandina  charged  herself  with  $400 
received  from  Douglas  in  settlement  of  the  partnership.  By  quit- 
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claim  deed,  dated  March  30,  1889,  she  conveyed  the  land  to  one 
Rector,  for  $1,700.  The  deceased,  Cornelius,  in  his  lifetime,  had 
given  a mortgage  for  $3,000  upon  the  land  in  Iowa  to  one  Moir. 
The  mortgage  was  given  to  secure  a loan  of  $3,000.  but,  prior  to 
the  death  of  Cornelius  Elting,  Moir  had  only  paid  to  him  $1,200 
of  the  loan,  leaving  $1,800  thereof  in  the  hands  of  Moir,  which 
had  never  been  paid  to  the  deceased.  The  executrix  did  not  ac- 
count for  this  sum  of  $1,800  in  her  reports  to  the  County  Court, 
but  used  it  for  her  own  benefit  by  crediting  it  upon  certain  indebt- 
edness. Blandina  and  Philip  Elting  caused  administration  to  be 
taken  out  upon  the  estate  of  Cornelius  D.  Elting  in  Kossuth 
county,  Iowa.  Claims  were  filed  against  the  estate  in  Iowa  in 
favor  of  Blandina,  and  of  Philip,  as  executor  of  his  mother’s  estate 
and  of  Cuddeback,  and  were  allowed  to  the  amount  of  $14,465.79 
The  land  in  Iowa  was  sold  by  the  administrator  there  on  October 
22,  1892,  and  bid  off  by  Philip  for  $12,480  in  cash,  and  the  sale 
was  approved  and  deed  ordered  to  be  made  The  executrix, 
Blandina  M.  Elting,  filed  a report  in  the  County  Court  of  Hender- 
son county,  as  executrix,  on  June  21,  1886,  and  another  report  of 
July  19,  1892.  No  other  reports  than  these  were  filed  by  her. 

The  decree  rendered  by  the  court  below  finds  that  the  executrix 
did  not  charge  herself  with  certain  portions  of  the  personal  prop- 
erty which  came  into  her  hands,  or  account  for  the  same ; that 
she  charged  to  the  estate  certain  moneys  paid  out  by  her,  which 
were  improperly  so  charged,  because  paid  out  for  her  own  benefit, 
and  not  for  the  benefit  of  the  estate ; that  she  should  be  charged 
with  the  sum  of  $1,800  in  the  hands  of  the  said  Moir,  and  not 
paid  over  by  him  to  the  deceased  in  his  lifetime  upon  the  Iowa 
mortgage;  that  her  reports  filed  in  the  County  Court  are  not  cor- 
rect in  certain  respects;  that  the  report  of  July  19,  1892,  is  incor- 
rect as  to  receipts  from  sale  of  real  estate;  that  the  executrix 
should  be  charged  with  the  amount  made  by  her  through  the  sale 
of  the  Fulton  county  land,  over  and  above  the  amounts  which  she 
charges  herself  with  in  the  reports : that  the  claim  of  Philip  B. 
Elting,  as  the  executor  of  Anna  M.  Elting,  was  procured  through 
collusion  between  said  Philip,  as  executor,  and  Blandina,  as 
executrix : that  the  allowance  of  said  claim  by  the  County  Court 
out  of  said  estate  was  without  authority  of  law,  and  void;  that  no 
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bond  was  executed  by  the  executrix,  as  required  by  the  statute, 
before  making  the  sale  of  the  real  estate  for  the  payment  of  debts  ; 
that  Philip  bought  the  greater  part  of  said  real  estate  for  his  sister, 
the  executrix,  and  paid  nothing  for  the  same,  and,  after  selling  a 
small  part  thereof,  conveyed  the  remainder  to  Blandina ; that  said 
Philip  and  Blandina  are  chargeable  as  trustees  with  all  they  made 
out  of  the  profits  and  sale  of  said  lands;  that  said  Philip  should 
account  to  the  estate  of  Cornelius  Elting  for  the  profits  made  by 
him  upon  the  sale  of  the  Warren  county  land,  redeemed  by  him 
from  the  sale  under  the  Tubbs  decree;  that  a claim  allowed  in  fa- 
vor of  B.  Warren  for  $192.72  was  improperly  allowed,  as  only 
one- half  thereof  was  due  from  the  estate;  that  the  executrix  de- 
clined to  obey  the  order  requiring  her  to  give  an  additional  bond, 
and  that  said  order  cannot  be  enforced  against  her  on  account  of 
her  absence  from  Illinois ; that  the  complainants  in  the  bill  are 
creditors  of  the  estate  of  said  Cornelias ; that  their  claims  were 
allowed  within  the  two  years  required  by  law,  and  that  the  same 
have  not  been  paid  ; that  all  of  the  lands  belonging  to  the  estate 
have  been  sold,  either  by  foreclosure  of  mortgages,  or  by  the  ex- 
ecutrix, to  Philip  B.  Elting,  and  by  said  Philip  and  Blandina,  his 
grantee,  to  third  parties ; that  all  the  personal  property  has  been  sold, 
except  as  herein  stated,  and  all  the  assets  realized  from  the  sale 
thereof,  and  the  value  of  that  part  used  by  her,  including  all  real- 
ized by  her  from  the  sale  of  real  estate,  are  not  sufficient  to  pay 
the  claims  allowed  against  the  estate,  exclusive  of  that  of  Philip 
B.  Elting,  executor  as  aforesaid ; that  the  $2,000  of  purchase 
money  still  due  from  Marv  S.  Caldwell,  and  the  agreement  for 
which  is  held  by  William  L Cuddebaek  of  New  York,  belongs 
to  the  estate,  and  that  the  said  Cuddebaek  had  constructive  notice 
of  the  equities  of  the  creditors,  and  of  their  right  to  enforce  the 
payment  of  the  same ; that  the  note  for  $5,800  due  from  Emma 
Riggs,  and  assigned  to  said  Cuddebaek,  was  taken  by  him  with 
constructive  notice  that  it  was  given  for  the  purchase  of  the  land 
of  the  estate : and  that  said  Cuddebaek  has  no  right  to  the  same  as 
against  complainants;  and  that  the  note  executed  by  Caroline 
Dice,  and  the  mortgage  securing  the  same,  arose  from  a sale  of  a 
part  of  the  lands  belonging  to  the  estate  of  said  Cornelius,  and 
bought  by  said  Philip  at  said  executrix’s  sale.  The  decree  found 
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that  said  claim  of  Philip  B.  Elting,  as  executor,  against  the  estate 
of  Cornelius  D.  Elting,  should  be,  and  was  thereby,  set  aside 
annulled,  and  for  naught  held ; that  said  Blandina  and  Philip  be 
held  to  account  for  all  realized  by  them  out  of  the  sale  of  the 
lands  hereinbefore  mentioned,  including  said  lands  in  Fulton  and 
Warren  counties;  that  said  Blandina  be  prohibited  from  collecting 
any  Assets  of  said  estate,  and  that  William  Froleich  be  appointed 
receiver  to  collect  from  her  moneys  or  property  that  she  holds 
belonging  to  the  estate,  nnd  to  recover  assets  due  from  any  other 
person,  including  that  of  all  the  defendants  in  this  case;  that 
Emma  Riggs  is  prohibited  from  paying  to  said  Blandina  or  Cudde- 
back  the  amount  due  from  her  on  said  note ; that  said  Blandina 
be  required  to  pay  over  to  the  receiver  $3,812.39  shown  by  her 
reports  to  be  in  her  handa  The  decree  then  directs  an  account  as 
to  the  matters  and  things  hereinbefore  referred  to,  and  set  up  in 
the  bill  in  this  case. 

Kirkpatrick  <6  Alexander,  for  plaintiffs  in  error. 

Bassett  <£  Bassett,  for  defendants  in  error. 

Magruder,  J. — (after  stating  the  facts).  1.  It  is  claimed  by 
the  plaintiffs  in  error  that  the  court  below  had  no  jurisdiction  to 
entertain  the  present  bill.  The  objection  to  the  jurisdiction  rests 
upon  the  alleged  ground  that  the  bill  in  this  case,  and  the  facts  as 
shown,  do  not  present  a case  for  the  interposition  of  a court  of 
chancery.  As  the  object  of  the  bill  is  to  compel  an  accounting 
from  the  executrix  of  an  estate  in  regard  to  her  conduct  in  the  ad- 
ministration of  the  estate,  it  is  said  that  the  County  Court 
was  the  proper  tribunal  to  grant  the  relief  here  asked.  It  is  true, 
that  the  County  Court,  in  the  exercise  of  its  probate  jurisdiction, 
may  grant  equitable  relief  in  many  cases  affecting  the  administra- 
tion of  estates,  and  may  adjudicate  most  of  the  questions  arising 
in  the  course  of  such  administration.  But  it  was  long  ago  held  in 
this  state  that  courts  of  equity  have  a paramount  jurisdiction  in 
cases  of  administration  and  settlement  of  estatea  Courts  of 
chancery  mny,  in  the  exercise  of  their  general  jurisdiction,  take 
upon  themselves  the  administration  of  estates,  and  thus,  in  the 
case  of  a particular  estate,  supersede  the  jurisdiction  of  the  Probate 
Vol.  Ill — 79 
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Court  Where  they  do  this,  they  will  take  the  whole  administra- 
tion into  their  hands.  (Grattan  v.  Grattan,  18  111.  167;  Town, 
send  v.  Radcliffe,  44  id.  446.)  The  strict  rule  thus  laid  down  in  the 
earlier  cases  has  been  somewhat  modified.  The  doctrine,  as  thus 
modified,  is  that  a court  of  equity  will  not  exercise  this  jurisdic- 
tion, and  take  upon  itself  the  administration  of  an  estate,  except  in 
extraordinary  cases;  but  where  a claimant  has  exhibited  his  claim, 
and  had  it  allowed  in  the  County  Court,  then,  if  any  special  reason 
that  may  be  deemed  sufficient  can  be  assigned  why  the  Count}' 
Court  cannot  afford  the  requisite  relief,  equity  will  assist  such  claim- 
ant (Freeland  v.  Dazey,  25  111.  294  ; Harris  v.  Douglas,  64  id.  466  ; 

Winslow  v.  Leland,  128  id.  304;  21  N.  E.  588.)  The  facts  shown 
by  the  record  in  this  case  furnish  sufficient  reasons  why  the  powers 
of  the  County  Court  are  inadequate  to  grant  all  the  relief  sought, 
and  justify  the  interposition  of  a court  of  equity. 

The  plaintiff  in  error  Blnndina  M.  Elting  was  really  a resident 
of  the  state  of  New  York.  She  came  to  Illinois  upon  the  death 
of  her  brother,  and  was  appointed  his  executrix  by  the  County 
Court  of  Henderson  county.  But  in  a few  months  thereafter  she 
returned  to  the  state  of  New  York,  where  she  continued  to  reside. 
It  is  in  evidence  that  assets  of  the  estate  were  forwarded  to  her  or 
her  relatives  in  the  state  of  New  York.  The  removal  of  an  ex- 
ecutor from  the  state  of  his  appointment,  leaving  his  cestui  que 
trust  and  the  trust  estate  behind  him,  will  justify  the  interference 
of  a court  of  equity  by  the  appointment  of  a receiver  on  the  appli- 
cation of  the  cestui  que  trust  His  removal  places  him  beyond  the 
jurisdiction  of  the  court,  and  beyond  the  reach  of  its  process,  and 
amounts  to  an  abandonment  of  his  trust  (High  Rec.  §§  712, 
715,  724.)  It  is  true  that,  under  the  statute  of  this  state,  an  ex- 
ecutor who  removes  beyond  the  limits  of  the  state  can  be  required 
by  the  County  Court,  upon  proper  notice  being  given  to  him,  to 
make  a settlement  of  his  accounts,  and,  in  case  of  his  neglect  or 
refusal  to  do  so,  may  be  removed  from  his  office  bv  said  court 
(Rev.  St  ch.  3,  § 31.)  In  this  case  the  plaintiff  in  error  Blnndina  M. 
Elting  may  have  been  removed  by  the  County  Court  on  account  of 
her  removal  from  the  state  of  Illinois ; but,  inasmuch  as  she  was 
beyond  the  reach  of  the  process  of  the  County  Court,  the  payment 
of  money  in  her  hands,  belonging  to  the  estate,  could  not  be  en- 
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forced  by  attachment  for  contempt  The  amount  of  personal 
property  belonging  to  the  estate  was  something  over  $10,000,  but 
the  bond  given  by  the  executrix  was  only  $2,000,  although  the 
statute  requires  that  such  bond  should  be  in  double  the  value  of 
the  personal  estate.  When  the  decree  was  entered  by  the  County 
Court  for  the  sale  of  the  real  estate  by  the  executrix  to  pay  debts, 
said  executrix  gave  no  further  and  additional  bond,  as  required 
by  section  7 of  the  administration  act  After  the  sale  was  made, 
the  executrix  did  not  make  report  thereof  to  the  next  term  of  the 
court  thereafter,  as  required  by  section  109  of  the  administration 
act,  but  the  report  was  made  and  confirmed  before  the  next  term 
of  the  court.  The  sale  was  made  without  giving  the  full  notice 
required  by  said  section  109. 

The  evidence  shows  gross  mismanagement  of  the  estate  by  the 
executrix,  both  in  regard  to  the  personal  property  and  in  regard 
to  the  sale  of  realty. ' When  she  removed  from  the  state,  she  ap- 
pointed her  brother  Philip  B.  Elting,  who  was  insolvent,  to  man- 
age the  estate  in  her  behalf,  and  left  him  to  deal  with  it  as  he  saw 
fit  She  and  he  used  the  property  of  the  estate  for  their  own 
benefit  rather  than  for  the  benefit  of  the  estate.  In  her  reports  to 
the  County  Court  the  executrix  failed  to  charge  herself  with  all 
the  personal  property  received  by  her,  and  her  reports  were  in 
other  respects  incorrect.  She  did  not  account  therein  for  interest 
on  notes  collected,  and  did  not  account  for  some  of  the  notes  in- 
ventoried. Soon  after  her  appointment,  she  executed  a mortgage 
upon  400  acres  of  laud,  belonging  to  the  estate,  to  the  sureties  on 
her  bond  as  executrix,  to  secure  them  as  such  sureties,  but  with- 
out any  other  consideration  ; thus  seeking  to  place  a charge  upon 
the  land,  which  operated  to  her  benefit  only,  ahead  of  the  charge 
to  which  the  land  was  subject  under  the  law  for  the  payment  of 
the  debts  of  the  testator.  But,  while  not  deciding  that  the  mat- 
ters and  circumstances  heretofore  detailed  would  alone  constitute 
a sufficient  reason  for  invoking  the  interposition  of  a court  of 
equity,  we  are  yet  of  the  opinion  that  these  and  other  evidences 
of  neglect  and  mismanagement  in  the  administration  of  the  estate, 
when  taken  in  connection  with  the  more  serious  facts  hereinafter 
stated,  did  furnish  sufficient  reason  for  filing  the  bill  in  the  present 
case. 
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The  strongest  ground  for  the  jurisdiction  of  equity  in  this  case 
arises  out  of  the  breach  of  trust,  of  which  the  executrix  was  guilty, 
in  the  sale  of  the  real  estate  belonging  to  the  estate.  On  April 
15,  1887,  nearly  two  yearn  after  her  appointment  as  executrix,  she 
sold  at  a sale,  made  by  her  as  executrix  under  a decree  of  the 
County  Court,  500  acres  of  land  belonging  to  the  estate,  in  tracts 
varying  all  the  way  from  20  acres  to  160  acres  These  tracts  of 
land,  making  500  acres  in  all,  were  bid  in  by,  and  struck  off  to, 
her  brother  and  agent,  Philip  B.  Elting.  The  testimony  shows 
that  Philip  B.  Elting  paid  nothing  for  the  purchase  of  this  prop- 
erty at  the  time  of  the  sale,  and  that  whatever  he  may  have 
paid  subsequently,  or  settled  for  subsequently,  was  either  taken 
from  the  funds  of  the  estate,  or  raised  by  mortgages  which  he 
executed  upon  the  property  of  the  estate.  After  these  tracts  of 
land  were  thus  struck  off  to  Philip  B.  Elting,  and  on  January  4, 
1888,  he  deeded  the  same  to  his  sister,  the  plaintiff  in  error  Blan- 
dina  M.  Elting,  executrix  of  the  estate.  So  far  as  the  evidence 
shows,  there  was  no  consideration  for  these  transfers  from  Philip 
B.  Elting  to  his  sister,  the  executrix.  Thereafter,  at  various  times 
between  January  4,  1888,  and  the  latter  part  of  1892,  Blandina 
sold  and  conveyed  all,  or  nearly  all,  of  the  land  deeded  to  her  by 
her  brother  Philip,  to  outside  parties,  for  large  sums  of  money. 
Under  this  state  of  facts,  no  other  conclusion  can  be  arrived  at 
than  that  the  executrix  sold  this  property  to  herself,  making  her 
brother  and  agent  the  medium  through  which  she  secured  the 
title 

It  is  well  settled  in  this  state  that  an  administrator  or  executor 
cannot  purchase  at  his  own  sale  The  purchase  of  real  estate  be- 
longing to  the  deceased  by  an  administrator  or  executor  at  his  own 
sale,  through  the  intervention  of  a third  party,  is  fraudulent  per 
se.  A bill  in  equity  will  lie  to  set  aside  a sale  of  land  made  by  an 
administrator  or  executor  where  the  latter  has  made  the  purchase 
for  himself.  ( Miles  v.  Wheeler,  43  III  123 ; Kruse  v.  Steffens,  47 
id.  113;  ifcCreedy  v.  Mier,  64  id.  495;  Whitlock  v.  ifcCluskey,  91 
id.  582 ; Logger  v.  Association,  146  id.  283 : 33  N.  E.  946.)  It  is 
said  however,  by  the  plaintiffs  in  error,  that,  in  all  cases  decided  by 
this  court  where  a bill  has  been  filed  to  set  aside  a sale  by  an  ad- 
ministrator or  executor  to  himself,  such  bill  has  been  filed  by  the 
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heira  only  of  the  deceased,  and  not  by  the  creditors.  The  present 
bill  is  filed  by  creditors,  whose  claims  against  the  estate  of  the 
deceased,  Cornelius  D.  Elting,  had  been  allowed  by  the  County 
Court  of  Ilenderson  county.  It  is  true  that,  in  most  of  the  cases 
referred  to,  this  court  has  sustained  the  right  of  the  heir  to  file 
such  a bill.  But  we  are  of  the  opinion  that,  in  a-  case  where  the 
circumstances  arc  such  as  appear  in  this  record,  creditors  who 
have  reduced  their  claims  to  judgment  can  file  a bill  of  this  char- 
acter. 

Wherever  a party,  purporting  to  act  in  his  fiduciary  character, 
deals  with  himself  in  his  private  and  personal  character,  without 
the  knowledge  of  his  beneficiary,  as  when  a trustee  or  agent  to 
sell  sells  the  property  to  himself,  the  transaction  will  be  set  aside 
at  the  suit  of  the  beneficiary.  The  reason  of  the  rule  grows  out 
of  the  fiduciary  relation  which  exists  between  the  parties.  (2 
Pom.  Eq.  Jur.  § 958.)  The  statute  authorizes  an  administrator 
or  executor  to  sell  the  real  estate  in  case  of  the  deficiency  of  per- 
sonal assets,  in  order  to  raise  money  to  pay  the  debts  of  the  de- 
ceased. Necessarily,  the  administrator  or  executor  in  such  case 
has  a double  duty  to  perform.  He  owes  a duty  to  the  heirs  to  sell 
the  land  fairly,  and  for  as  much  as  possible,  in  order  that  the  sur- 
plus out  of  the  proceeds  of  sale,  after  paying  the  debts,  shall  bea3 
large  as  possible,  inasmuch  as  such  surplus  goes  to  the  heirs. 
But  the  administrator  also  owes  a duty  to  the  creditors  to  make  a 
fair  sale,  in  order  that  such  sale,  if  possible,  may  realize  enough  to 
pay  the  debts  due  such  creditors.  If,  by  reason  of  fraud  or  collu- 
sion or  other  improper  conduct,  he  sells  the  property  to  himself, 
or  otherwise  so  conducts  the  sale  that  the  creditors  fail  to  realize 
sufficient  to  pay  their  claims,  he  is  guilty  of  a violation  of  his  trust 
as  well  against  the  creditors  as  against  the  heira  In  such  case 
the  creditors  are  beneficiaries  in  the  trust  Accordingly,  we  find 
that  the  doctrine  which  forbids  a trustee  to  take  advantage  of  his 
fiduciary  relation  to  work  a wrong  to  his  beneficiary  applies  to 
executors  and  administrators,  as  well  as  to  other  trustees.  “The 
equitable  doctrine  applies  with  strictness  to  executors  and  admin- 
istrators, who,  in  common  with  all  trustees,  are  prohibited  from 
purchasing  the  property  of  the  estate,  when  sold  in  the  course  of 
administration,  and  from  making  any  personal  profits  by  their 
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dealings  with  it.”  (2  Pom.  Eq.  Jur.  § 953.)  Here,  the  real  estate, 
so  far  as  the  proceeds  of  its  sale  were  to  be  applied  to  the  pay- 
ment of  these  creditors,  was  to  that  extent  subject  to  a charge  in 
their  behalf,  and,  in  a certain  sense,  may  be  regarded  as  their 
property.  Whenever  a fiduciary  person  wrongfully  converts  the 
trust  funds  by  taking  the  title  to  himself,  equity  impresses  a 
constructive  trust  upon  the  property  whose  title  he  thus  holds. 
Wherever  property  subject  to  such  a trust  is  wrongfully  sold  and 
transferred  to  a bona  fide  purchaser,  so  that  it  is  freed  from  the 
trust,  the  trust  immediately  attaches  to  the  price  or  proceeds  in 
the  hands  of  the  vendor.  This  is  true,  whether  such  price  is  in 
the  form  of  unpaid  purchase  money,  or  a different  kind  of  prop- 
erty ha3  been  taken  in  exchange.  Whenever  a trustee  in  such 
case  makes  a profit  to  himself  out  of  the  trust  fund,  a constructive 
trust  is  impressed  upon  such  profit  in  favor  of  the  original  bene- 
ficiary. (Id.  §§  1051, 1052.)  In  the  case  at  bar,  when  the  execu- 
trix conveyed  the  property  to  Philip  at  the  public  sale,  he  held 
the  title  in  trust  for  the  creditors.  After  he  conveyed  the  prop- 
erty to  his  sister,  the  executrix,  she  held  the  title  subject  to  the 
same  trust  When  she  sold  the  property  to  other  parties,  the 
nqtes  and  mortgages  taken  for  the  purchase  money  thereof,  or 
other  proceeds  of  the  sale  thereof  in  her  hands,  remained  im- 
pressed with  the  same  trust  in  favor  of  the  creditors.  It  is  mani- 
fest that  the  County  Court  did  not  have  power  effectually  and 
efficiently  to  enforce  the  trust  here  described  againt  the  execu- 
trix and  her  grantees.  Equity  was  therefore  justified  in  assum- 
ing jurisdiction,  in  order  to  enforce  the  trust  in  behalf  of  the  cred- 
itors. In  this  particular  case  the  executrix  was  sole  devisee  under 
the  will,  and  all  the  property  of  the  deceased  belonged  to  her, 
subject  to  the  payment  of  the  debts.  Her  conduct  in  colluding 
with  her  brother  in  the  manner  shown  by  the  record  amounted  to 
an  appropriation  of  the  property  to  herself  in  such  a way  as  to 
get  rid  of  the  charge  of  the  debts  upon  it,  without  making  it  real- 
ize the  full  amount  which  it  should  have  realized  for  the  benefit 
of  the  creditors.  ( McOreedy  v.  After,  supra;  Cohen  v.  Menard,  136 
HI.  134;  24  N.  E.  604) 

Counsel  for  plaintiffs  in  error  single  out  particular  transactions 
and  sales,  and  point  out  specific  objections  to  the  findings  of  the 
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decree  of  the  court  below  in  relation  to  the  same  So  many  dif- 
ferent pieces  of  property  were  sold,  and  so  many  different  resales 
were  made  by  the  executrix  after  she  became  possessed  of  the 
titles  through  deeds  from  her  brother,  that  it  would  be  impossible 
for  us  to  notice  all  of  them.  It  would  swell  this  opinion  to  too 
great  a length.  It  is  sufficient  to  say  that,  in  our  opinion,  the  tes- 
timony justifies  the  finding  of  the  court  below  in  reference  to  these 
transactions.  For  instance,  the  executrix  sold  about  300  acres  of 
land  to  Mary  S.  Caldwell.  Upon  this  purchase  Mrs.  Caldwell 
still  owes  $2,000.  The  decree  properly  holds  that  these  $2,000, 
when  collected,  should  go  to  the  estate  of  the  deceased  testator. 
The  evidence  of  the  indebtedness  of  Mrs.  Caldwell  to  the  amount 
of  $2,000  is  held  by  a nephew  of  the  executrix  living  in  New 
York.  But  the  testimony  shows  that  he  was  not  an  innocent 
holder  thereof,  and  that  it  should  be  treated  as  though  the  title  to 
it  was  in  the  executrix  herself.  So,  also,  $5,800  of  purchase 
money  remains  due  from  Emma  Riggs.  The  decree  below  prop- 
erly held  that  this  money  also  belongs  to  the  estate  of  the  deceased, 
although  the  evidence  of  the  indebtedness  is  held  by  a nephew  of 
the  executrix  in  the  state  of  New  York.  The  evidence  shows  that 
the  holder  of  it  had  notice  of  the  facts  herein  stated,  and  was  not 
an  innocent  purchaser.  Again,  the  deceased  was  in  partnership 
with  a man  named  Douglas  in  the  elevator  and  grain  business. 
Philip  B.  Elting  sold  the  interest  of  the  deceased  in  this  partner- 
ship to  a man  named  Tate,  and  took  in  payment  therefor  eighty  acres 
of  land  in  Fulton  county.  Said  eighty  acres  of  laud  was  conveyed 
to  the  executrix,  who  sold  and  conveyed  the  same  on  March  30, 
1889,  to  one  William  Rector.  Clearly,  this  land  and  the  proceeds 
of  its  sale  belong  to  the  estate  of  the  deceased.  The  title  to  it  was 
held  by  the  executrix  in  trust  for  the  estate,  and  she  must  account 
to  the  estate  for  the  proceeds  of  its  sale  So  with  other  transac- 
tions, which  need  not  be  here  mentioned.  The  general  doctrine 
as  to  the  existence  of  the  trust,  and  as  to  the  liability  of  the  execu- 
trix and  her  agent  to  account  for  the  property  appropriated  by 
them,  and  for  the  proceeds  of  the  sales  made  by  them  of  such 
property,  applies  to  all  the  transactions  complained  of. 

2.  The  decree  of  the  court  below  also  sets  aside  a judgment 
rendered  by  the  County  Court  against  the  estate  of  the  deceased,  in 
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favor  of  Philip  B.  Elting,  as  executor  of  his  mother,  Anna  M.  Elt- 
ing,  and  requires  the  said  Philip,  as  the  agent  of  the  executrix,  to 
account  for  the  amount  made  by  him  bv  the  sale  of  property  pur- 
chased by  him  for  the  redemption  thereof  through  proceedings 
under  said  judgment.  The  statement  preceding  this  opinion  sets 
forth  the  facts  in  relation  to  the  claim  upon  which  said  judgment 
was  based.  Philip,  by  collusion  with  his  sister,  he  being  in  Illi- 
nois, and  she  being  in  New  York,  procured  himself  to  be  appointed 
executor  of  the  estate  of  his  deceased  mother  by  a Surrogate  Court 
in  the  state  of  New  York.  After  his  appointment  as  such  execu- 
tor, he  cited  his  sister,  executrix  of  the  estate  of  Cornelius  D.  Elt- 
ing, deceased,  to  appear  before  said  surrogate,  and  make  an 
accounting.  His  sister  in  New  York  appeared  before  the  surro- 
gate, and  entered  her  appearance,  and  permitted  judgment  to  be 
entered  against  her,  as  executrix  of  the  estate  of  Cornelius,  in  favor 
of  Philip,  as  executor  of  his  mother’s  estate,  for  $6,17421.  This 
judgment  was  obtained  by  collusion  between  Philip  and  his  sis- 
ter, and  could  not  have  been  obtained  without  such  collusion. 
Blandina  had  not  been  appointed  executrix  in  the  state  of  New 
York,  and  was  only  executrix  of  the  estate  of  Cornelius  by  virtue 
of  her  appointment,  as  such,  in  Illinois.  The  Surrogate  Court  of 
New  York  had  no  power  to  render  a judgment  against  an  execu- 
trix appointed  in  Illinois.  Such  is  the  doctrine  of  this  court  In 
Judy  v.  Kelley  (11  111.  211),  a judgment  was  rendered  by  a court  in 
Ohio  against  an  administrator  appointed  in  Illinois,  and  suit  was 
brought  on  such  judgment  in  this  state  It  appeared  that  no  ad- 
ministration had  been  taken  out  in  Ohio,  and  that  the  administra- 
tor sued  held  office  only  by  virtue  of  the  Illinois  appointment  The 
question  in  that  case  was  whether  a judgment  recovered  in  an- 
other state  against  an  administrator  appointed  in  this  state  can  be 
here  enforced  against  the  estate.  It  was  held  that,  in  his  official 
capacity,  an  administrator  cannot  be  sued  out  of  the  country  from 
which  he  derives  his  authority,  and  that  the  state  of  Ohio  could 
not  rightfully  extend  her  jurisdiction  over  the  Illinois  adminis- 
trator, and  that  judgment  rendered  under  such  circumstances  was 
a nullity  in  this  state.  Under  subsequent  decisions  of  this  court, 
even  if  the  plaintiff  in  error  Blandina.  M.  Elting  had  taken  out  ad- 
ministration in  the  state  of  New  York,  or  been  appointed  execu- 
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trix  there  of  the  estate  of  Cornelius,  a judgment  rendered  in  favor 
of  Philip  against  her,  as  such  administratrix  or  executrix  there 
appointed,  would  have  been  improperly  allowed  against  the  estate 
of  Cornelius  in  this  state.  If  allowed  in  this  state  under  such  cir- 
cumstances, it  would  have  been  founded  solely  on  a judgment 
rendered  in  New  York  against  an  executrix  in  that  state,  to  be 
paid  there  in  due  course  of  administration.  “A  judgment  against 
an  administrator  in  one  state  is  no  evidence  of  indebtedness 
against  another  administrator  of  the  same  decedent  in  another 
state,  for  the  purpose  of  affecting  assets  received  by  the  latter  under 
his  administration.”  ( Rosenthal  v.  Renick , 44  111.  202.)  If  such  a 
judgment  rendered  against  the  executrix  in  New  York  should  be 
allowed  here,  the  judgment  of  allowance  would,  at  best,  be  only 
prima  facie  evidence  of  indebtedness  as  against  the  heirs.  (J/c- 
Oarvey  v.  DamaU,  134  111.  367 : 25  N.  E.  1005 ; Rosenthal  v. 
Renick , supra.)  Here,  however,  the  judgment  rendered  in  New 
York  against  the  executrix  of  the  estate  of  Cornelius,  who  was 
appointed  such  executrix  in  Illinois,  and  not  in  New  York,  when 
allowed  by  the  County  Court  of  Henderson  county,  was  not  even 
prima  facie  evidence  of  indebtedness,  because  the  Surrogate  Court 
of  New  York  had  no  power  to  render  such  a judgment.  The 
proof  shows  that  no  other  evidence  was  introduced  before  the 
County  Court  to  establish  the  claim  of  $6,174.21,  except  the  tran- 
script of  the  record  of  the  judgment  in  New  York.  The  County 
Court,  therefore,  had  no  power  to  allow  the  claim  in  favor  of 
Philip,  as  executor  of  his  mother,  against  the  estate  of  the  de- 
ceased, Cornelius.  ( fledenberg  v.  Hedenberg,  46  Conn.  30.) 

Certain  attorneys  represented  Philip  as  executor  of  the  estate  of 
his  deceased  mother,  and,  as  his  attorneys,  tiled  the  claim  for  $6,- 
174.21  in  the  County  Court  against  the  estate  of  the  deceased, 
Cornelius.  These  same  attorneys  also  represented  the  executrix 
of  the  estate  of  Cornelius  Elting,  deceased.  The  claim  was  filed 
in  the  County  Court  of  Henderson  county  in  January,  1887,  long 
after  the  day  fixed  by  the  executrix  for  the  adjudication  of  claims, 
which  was  July  20,  1885.  The  claim  was  allowed  on  April  6, 
1887.  No  process  was  issued  to  bring  in  the  executrix,  as  re- 
quired by  the  statute.  The  attornej's  referred  to  entered  the  ap- 
pearance of  the  executrix.  They  represented  both  sides,  both 
Vol.  Ill— 80 
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Philip,  the  executor  of  his  mother,  and  Blandina,  the  executrix 
of  her  deceased  brother,  Cornelius.  The  entry  of  appearance  was 
a nullity,  and  did  not  give  the  court  jurisdiction.  ( Pennywit  v. 
Foote,  27  Ohio  St.  627.)  The  attorneys,  while  acting  for  Philip, 
executor,  had  no  authority  to  represent  the  executrix  as  to  that 
claim.  The  evidence  shows  that  the  allowance  of  this  claim  for 
§6,174.21  was  obtained  by  collusion.  It  is  said,  however,  that  a 
certain  lawyer,  other  than  the  attorneys  mentioned,  was  appointed 
administrator  pro  tem.  to  defend  against  the  claim.  The  reason 
for  the  appointment  is  the  alleged  ground  that  the  executrix, 
Blandina,  as  devisee  under  the  will  of  her  mother,  was  interested 
in  the  claim.  Such  interest,  however,  did  not  appear  upon  the 
face  of  the  record  Section  72  of  the  administration  act  provides 
that,  when  an  executor  or  administrator  has  a demand  against  his 
testator  or  intestate's  estate,  he  shall  file  his  demand  as  other  per- 
sons, and  the  court  shall  appoint  some  discreet  person  to  appear 
and  defend  for  the  estate ; and  upon  the  hearing,  the  court  or  the 
jury  shall  allow  such  demand,  or  such  part  thereof  as  is  legally 
established,  or  reject  the  same,  as  shall  appear  just.  It  did  not 
appear  here  that  the  executrix  had  a demand  against  the  estate. 
She  did  not  unite  with  Philip  in  filing  the  claim,  as  a claim  owned 
in  part,  or  in  whole,  by  herself.  Therefore  the  statute  providing 
for  the  appointment  of  a discreet  person  to  appear  and  defend  for 
the  estate  did  not  apply  to  this  case.  The  filing  of  the  claim  of 
Philip,  executor,  was  not  such  an  entry  of  appearance  by  the  ex- 
ecutrix as  it  would  have  been,  had  she  filed  the  claim  in  her  own 
name  Hence  it  was  necessary  either  that  summons  should  be  is- 
sued and  served  upon  her  under  section  61  of  said  act,  which 
provides  that,  when  claims  are  filed  after  the  day  of  adjustment, 
summons  shall  be  served  on  the  executor,  unless  waived,  or  that 
her  appearance  should  have  been  entered  by  attorneys  or  other 
persons  legally  authorized  to  enter  the  same. 

This  judgment  was  made  use  of  by  Philip,  after  it  was  allowed 
by  the  County  Court,  to  redeem  eighty  acres  of  land  owned  by 
the  estate  in  Warren  county  from  a sale  thereof,  which  had  been 
made  under  a foreclosure  decree.  Philip,  after  so  redeeming  and 
obtaining  a deed,  sold  the  land  to  one  Foot  A court  of  chancery 
is  invested  with  power  to  set  aside  a judgment  thus  obtained  by 
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fraudulent  collusion  between  the  parties,  and  therefore  there  was 
no  error  in  the  decree  of  the  court  below  ordering  that  it  be  set 
aside  and  annulled.  In  Propst  v.  Meadows  (13  111.  157),  it  was 
held  that  a court  of  chancery  is  competent  to  grant  relief  against 
judgments  of  the  County  Court  obtained  by  fraud,  in  cases  where 
the  courts  at  law  cannot  do  so.  In  Nelson  v.  Rockwell  (14  III.  375), 
it  was  held  that  a party  may  obtain  relief  in  equity  on  the  ground 
of  fraud  against  a void,  as  well  as  a voidable,  judgment  In 
Whitlock  v.  McCluskey  {supra),  where  the  holders  of  forged  notes 
procured  the  appointment  of  their  attorney  as  administrator,  and, 
by  collusion  with  him,  obtained  the  allowance  of  the  claim  based 
upon  such  forged  notes,  in  the  County  Court,  and  afterwards  pro- 
cured an  order  for  the  sale  of  real  estate  to  pay  such  claims,  it  was 
held  that  a court  of  equity,  in  view  of  such  fraud  and  collusion, 
would  prevent  the  payment  of  the  unpaid  purchase  money  of  the 
land  to  said  claimants,  and  that  the  procuring  of  the  letters  of  ad- 
ministration in  pursuance  of  the  plan  to  obtain  the  allowance  of 
said  claim,  was  a fraud,  not  only  upon  the  heirs,  but  also  upon 
the  court  In  Bank  v.  More  ( 152  111.  523  ; 38  N.  E.  684),  it  was 
held  that  a judgment  or  decree  procured  through  fraud  of  either 
or  both  parties  for  the  purpose  of  defrauding  third  persons  may 
be  attacked  by  such  third  persons  collaterally  whenever  and  wher- 
ever it  conflicts  with  their  interests.  In  the  latter  case  we  said : 
“A  collusive  judgment  is  open  to  attack  whenever  and  wher- 
ever it  may  come  in  conflict  with  the  rights  and  interests  of 
third  persons.”  When  a judgment  has  been  obtained  by  fraud, 
it  is  a mere  nullity,  and  it  may  be  attacked  on  account  of  the 
fraud  in  a collateral  proceeding,  and  equity  has  jurisdiction  to 
cancel  and  set  aside  such  a judgment.  (2  Pom.  Eq.  Jur.  § 919.) 
It  may  be  said,  however,  that,  even  if  equity  did  not  have  juris- 
diction to  set  aside  this  judgment,  yet,  as  the  court  had  juris- 
diction for  the  purpose  of  setting  aside  the  sales  made  by  the 
executrix  to  herself,  and  enforcing  the  trust  hereinbefore  men- 
tioned against  her  and  her  agent,  it  would  also  have  jurisdic- 
tion to  set  the  judgment  aside,  upon  the  general  ground  that, 
when  equity  acquires  jurisdiction  for  one  purpose,  it  will  retain  it 
for  all  purposes.  {Sticlcney  v.  Ooudy,  132  111.  213 ; 23  N.  E.  1034.) 

It  is  said,  however,  by  counsel  for  the  plaintiffs  in  error,  that, 
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so  far  as  this  judgment  is  concerned,  the  defendants  in  error  were 
guilty  of  laches  in  not  filing  their  bill  sooner  than  they  did.  It  is 
alleged  in  the  bill  that  the  complainants  had  no  knowledge  of  the 
proceedings  in  reference  to  this  claim  until  long  after  it  was  al- 
lowed by  the  County  Court,  and  no  opportunity  to  defend  against 
the  claim.  If  the  defendants  below  had  desired  to  raise  the  ques- 
tion of  laches,  they  should  either  have  demurred  to  the  bill,  or 
pleaded  laches,  or  set  it  up  in  their  answer.  Here  they  did  not  do 
so,  and  are  therefore  estopped  from  raising  the  question  now. 
( Kerfool  v.  Hillings,  160  111.  563;  43  N.  E.  804.)  The  judgment 
of  the  Appellate  Court  and  the  decree  of  the  Circuit  Court  are 
affirmed.  Judgment  affirmed. 


Note  — THE  EQUITABLE  DOCTRINE  OP  CONSTRUCTIVE  TRUSTS. 

Very  few  of  the  reported  cases  give  a better  illustration  of  the  equitable  doc- 
trine of  constructive  trusts  or  the  instances  under  which  their  peculiar  f unctions 
will  be  invoked  by  a court  of  chancery  than  the  one  now  under  review.  It  is 
certainly  a creditable  circumstance  that  our  courts  of  last  resort  are  not  often 
called  upon  to  affix  the  brand  of  condemnation  upon  malfeasance  in  office  under 
circumstances  more  aggravating  than  those  furnished  by  this  executrix,  who 
seems  to  have  conducted  the  administration  of  this  estate  in  dense  ignorance  of 
the  equitable  rule  that  fastens  npon  her  the  character  of  a trustee  ex  maleficio, 
and  impressed  a trust  relatiou  upon  transactions  that  were  supposed  to  free  her 
from  any  and  all  responsibility  in  the  premises. 

This  particular  species  of  trust  estate  is  invariably  grounded  on  fraud.  Hence 
the  equity  jurisdiction  has  always  held  that  parol  evidence  was  admissible  to 
establish  such  a trust.  The  fraud  may  be  either  actual  or  presumed.  Beach, 
in  his  recent  elaborate  work  on  Equity  Jurisprudence,  says:  “ Rightly  under- 
stood. a constructive  trust  is  only  a mode  by  which  courts  of  equity  work  out 
equity,  and  prevent  or  circumvent  fraud  and  overreaching.”  (Beach  Eq.  Jur. 
§ 238;  citing  Perry  v.  Jackson,  85  Ala.  07.) 

A constructive  trust  is  one  which  the  court  creates  by  a legal  construction 
put  upon  certaiu  acts  of  the  parties,  even  in  cases  where  the  parties  themselves 
had  no  intention  of  creating  a trust.  It  frequently  arises  from  some  actual  or 
constructive  fraud,  in  which  case  it  is  known  as  a trust  ex  malefieio."  (Perry 
on  Trusts  527;  Bisph.  Eq.  § 91;  1 Pom.  Eq.  Jur.  § 155;  2 id.  8 1044.) 

Constructive  trusts  are  largely  the  creation  of  equity.  They  arc  frequently 
imposed  upon  a party  without  his  consent  and  sometimes  without  his  knowl- 
edge, and  in  many  Instances  their  creation  is  inspired  by  the  fraudulent  acts  of 
the  trustee.  (1  Perry  on  Trusts  16.)  Trustees,  by  operation  of  law,  are  such 
as  are  not  declared  by  a party  at  all  either  directly  or  indirectly,  but  result 
from  the  effect  of  a rule  of  equity,  and  are  either  resulting  trusts— as  where  an 
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estate  is  devised  to  A.  and  his  heirs  upon  trust  to  sell  and  pay  the  testator's 
debts,  in  which  ease  the  surplus  of  the  beneficial  interest  is  a resulting  trust  in 
favor  of  the  testator’s  heirs — or  of  constructive  trusts,  which  the  court  elicits 
by  a constructiou  put  upon  certain  acts  of  parties.  (1  Lcwiu  Trusts  108.) 
As  regards  their  creation,  trusts  are  either  express,  resulting  or  constructive. 
(Bisph.  Eq.  §§  78-79.)  The  first  cannot  be  created  by  parol — only  by  instru- 
ment in  writing  (Adams  v.  Adams,  79  111,  517),  while  the  distinguishing 
characteristic  of  a resulting  trust  is  the  active  presence  of  the  presumption  that 
the  beneficial  ownership  of  the  estate  resides  with  the  party  who  furnished  the 
money  for  its  purchase.  (Story  Eq.  Jur.  § 1201.) 

It  may  be  further  observed  that  slight  proof  is  necessary  to  establish  a fraudu- 
lent intent  between  parties  who  occupy  confidential  relations.  (Fishery.  Herron, 
22  Neb.  188;  Long  v.  Milford,  17  Ohio  St.  484  ; 93  Am.  Dec.  838;  Fishery. 
Bishop,  10  Cent.  Hep.  707;  108  N.  Y.  25.)  If  fraudulent  intent  was  a matter 
of  proof  by  direct  and  positive  testimony  it  would  result  in  a practical  frustra- 
tion of  justice  and  render  all  attempts  as  to  its  disclosure  abortive.  The  law  is 
satisfied,  therefore,  with  a reasonable  degree  of  certainty,  and  this  position  is 
abundantly  sustained  by  the  adjudged  cases.  (Southern  L.  Ins.  Co.  v.  Wilk- 
inson, 53  Ga.  535;  Conant  v.  Jackson,  16  Vt.  335;  O'Donnell  v.  Segar,  25  Mich. 
867;  Stanfield  v.  Stilz,  93  Ind.  249;  Strong  v.  Hines,  35  Mias.  201;  Brower  v. 
Goodyer,  88  Ind.  572;  Parrott  v.  Parrott,  1 Heisk.  681;  Massey  v.  Young,  73 
Mo.  260;  Graham  v.  Koder,  5 Tex.  141;  Smalley  v.  Hale,  87  Mo.  102;  Burch  v. 
Smith,  15  Tex.  219;  Thompson  v.  Shannon,  9 id.  536.) 

In  all  investigations  of  questions  iuvolved  in  fraud  the  courts  extend  an 
exceptional  liberality  to  the  admission  of  evidence  (Zerbe  v.  Miller,  16  Pa.  488; 
Hopkins  v.  Seivert,  58  Mo.  201;  Stauffer  v.  Young,  39  Pa.  455).  and  a broad 
interpretation  is  to  be  afforded  to  all  the  rules  of  relevancy.  (Smalley  v.  Hale, 
37  Mo.  102;  2 Rice  Evidence  953.) 

If  desimble  to  summarize  the  legal  conclusions  on  this  subject,  it  will  be 
entirely  accurate  to  state  that  parol  evidence  is  always  competent  to  establish  the 
fraudulent  omission  or  insertion  of  any  material  averment  in  the  recitals  of  a con- 
tract, and  such  evidence  is  also  admissible  whenever  the  obligation  has  been 
contracted  in  fraudem  legia.  The  contracted  form  of  the  reprobative  matter  is 
of  no  consequence.  (Waddell  v.  Glnssell,  18  Ala.  561;  Bottomley  v.  United 
States,  1 Story  135;  Hunter  v.  Bilycu,  30  111.  228;  Townsend  v.  Cowles,  81 
Ala.  428;  Lunday  v.  Thomas.  26  Ga.  588;  Pierce  v.  Wilson.  34  Ala.  596;  Hamil- 
ton v.  Conyers,  28  Ga.  278;  Stannard  v.  McCarty,  Morris  [Iowa]  124;  Bartle  v. 
Vosbury,  8 Grant  Cas.  277.) 

“ The  law  requires  the  personal  attention  and  active  intervention  of  a trustee 
in  the  possession,  protection,  security,  collection  arid  management  of  the  estate. 
He  cannot  turn  the  discharge  of  any  of  his  duties  in  that  behalf  over  to  third 
persons,  except  from  actual  necessity,  without  making  himself  liable  for  their 
negligence,  misconduct  and  misapplication  of  any  part  of  the  estate,  by  which 
a loss  results  to  the  estate,  and,  when  an  actual  necessity  nrises  for  the  employ- 
ment of  another,  he  is  bound  to  select  and  use  the  best  accredited  agencies,  and 
to  use  vigilance  and  prudence  in  selecting  the  agency  to  be  used,  and  make  the 
selection  at  the  time  the  necessity  arises.  When  he  intrusts  the  discharge  of 
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any  of  these  duties  to  another,  in  case  of  a loss  arising  therefrom,  if  he  would 
exonerate  himself,  he  takes  the  burden  of  showing  an  existence  of  an  actual 
necessity  for  employing  such  third  person,  in  the  matters  of  the  trust,  and  that 
he  has  used  this  measure  of  vigilance,  care  and  prudence  in  making  the  selec- 
tion. This  is  as  it  should  be.  He  is  selected  for  his  supposed  fitness  for  a 
careful  discharge  of  the  duties  of  the  trust,  and  gives  security  therefor.  With- 
out showing  such  actual  necessity  and  such  careful  selection,  he  cannot  be 
heard  to  suy,  ' I turned  the  discharge  of  a part  of  my  duties  over  to  an  agent, 
and  he  has  misapplied  the  funds,  or  they  have  been  lost  through  his  negligence.’ 
Without  showing  such  actual  necessity  for  using  the  services  of  another,  and 
such  care  in  his  selection,  such  agent  is  the  chosen  agent  of  the  executor  or 
administrator,  his  hand  in  executing  the  trust,  answerable  to  him  alone,  and 
he  is  answerable  over  to  the  estate  for  any  loss  sustained  by  the  employment. 
There  would  be  no  safety  for  estates  upon  any  other  basis.  The  careful  in- 
quiry into  the  fitness  of  the  person  proposed,  his  selection  and  appointment, 
and  the  requirement  of  security  for  the  faithful  performance  of  the  duties  of 
the  appointment,  might  as  well  be  dispensed  with,  if  he  can,  at  pleasure,  turn 
the  discharge  of  the  duties  over  to  agents  and  attorneys,  and  shield  himself 
from  responsibility  for  their  misdeeds  and  negligence,  in  the  discharge  of  duties 
cast  by  the  appointment  upon  him  personally.”  (Wilmerding  v.  McKesson. 
103  N.  Y.  329.)  ” 

Views  of  Story,  Sugdcn,  Walworth  and  Kent.  As  a general  rule,  a party 
occupying  a relation  of  trust  or  confidence  to  another  is,  in  equity,  bound  to 
abstain  from  doing  everything  which  can  place  him  in  a position  inconsistent 
with  the  duty  or  trust  such  relation  imposes  upon  him,  orwhich  has  u tendency 
to  interfere  with  the  discharge  of  such  duty.  Upon  this  principle  no  one 
placed  in  a situation  of  trust  or  confidence  in  reference  to  the  subject  of  a sale 
can  be  the  purchaser,  on  his  own  account,  of  the  property  sold.  If  such  a one 
purchases  the  property,  it  is  in  the  option  of  the  person  interested  in  the  prop- 
erty, and  to  whom  the  relation  of  trust  or  confidence  was  sustained,  to  set 
aside  the  sale,  within  a reasonable  time,  however  innocent  the  purchaser  may 
be.  (1  Story  Eq.  Jur.  §§  307-323.  and  cases  cited.) 

In  Sugdcn  on  Vendors,  the  rule  and  its  reasons  are  expressed  as  follows: 
"It  may  be  laid  down  as  a general  proposition  that  trustees,  unless  they  are 
nominally  such,  as  trustees  to  preserve  contingent  remainders,  agents,  com- 
missioners of  bankrupts,  assignees  of  bankrupts,  solicitors  to  the  commission, 
auctioneers,  creditors  who  have  been  consulted  as  to  the  mode  of  sale,  counsel 
or  any  person  who,  by  being  employed  or  concerned  in  the  affairs  of  another, 
have  acquired  a knowledge  of  his  property,  are  incapable  of  purchasing  such 
property  themselves,  for,  if  persons  having  a confidential  character  were  per- 
mitted to  avail  themselves  of  any  knowledge  acquired  in  that  capacity,  they 
might  be  induced  to  conceal  their  information,  and  not  to  exercise  it  for  the 
benefit  of  the  persons  relying  on  their  integrity.  The  characters  are  inconsist- 
ent. Emptar  emit  quam  minima  potett  renditor  vendit  qunm  maxima  jwtett.” 
(2  Sugd.  Vend.  7th  Am.  ed.  887;  Michoud  v.  Girod,  45  U.  8.;  4 How.  504;  11 
L.  cd.  1077.) 

In  Imbodcn  v.  Hunter  (23  Ark.  822),  the  court  said;  "It  is  a stern  rule  of 
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equity  that  a trustee  to  sell  for  others  is  not  allowed  to  purchase,  cither  directly 
or  indirectly,  for  his  own  benefit  at  the  sale.  He  cannot  be  both  vendor  and 
purchaser.  As  vendor,  it  is  his  duty  to  sell  the  property  for  the  highest  price; 
and  as  purchaser,  it  is  his  interest  to  get  it  for  the  lowest;  and  these  relations 
are  so  essentially  repugnant — so  liable  to  excite  a conflict  between  self-interest 
and  integrity— that  the  law  positively  forbids  that  they  shall  be  united  in  the 
same  person.  And  it  matters  not,  in  the  application  of  the  rule  that  the  sale 
was  bona  fide,  and  for  a fair  price.  The  inquiry  is  not  whether  there  was 
fraud  in  fact.  In  such  a case,  the  danger  of  yielding  to  the  temptation  is  so 
imminent  and  the  security  against  discovery  so  great,  that  a court  of  equity,  at 
the  instance  of  the  cestui  que  trust,  if  he  applies  in  a reasonable  time,  will  set 
aside  the  sale,  as  of  course.  The  rule  is  not  intended  to  remedy  actual  wrong, 
but  is  intended  to  prevent  the  possibility  of  it.  The  situation  of  the  party  itself 
works  his  disability  to  purchase.  * » * The  rule  is  not  confined  to  persons 
who  are  trustees  wilhin  the  more  limited  and  technical  signification  of  the 
term,  or  to  any  particular  class  of  fiduciaries,  but  applies  to  all  persons  placed 
in  a situation  of  trust  or  confidence  with  reference  to  the  subject  of  the  pur- 
chase. It  embraces  all  that  comes  within  its  principle,  permitting  no  one  to 
purchase  property,  and  hold  it  for  his  own  benefit,  where  he  has  a duty  to 
perform  in  relation  to  such  property,  which  is  inconsistent  with  the  character 
of  a purchase  on  his  own  account,  and  for  his  individual  use.” 

The  doctrine  as  to  purchases  by  trustees,  guardians,  administrators,  and  per- 
sons having  a confidential  character  arises  from  the  relation  between  the  par- 
ties, and  not  -from  the  circumstance  that  they  have  power  to  control  the  sale. 
The  right  to  set  aside  the  sale  does  not  depend  on  Its  fairness  or  unfairness. 
To  set  aside  the  purchase,  it  is  not  necessary  to  show  that  it  was  actually  fraud- 
ulent or  advantageous.  If  the  trustee  or  other  person  having  a confidential 
character,  can  buy  in  an  honest  case,  he  may  in  a cose  having  that  appearance, 
but  which  may  be  grossly  otherwise;  and  yet  the  power  of  the  court,  because 
of  the  infirmity  of  human  testimony,  would  not  be  equal  to  detect  the  decep- 
tion. It  is  to  guard  against  this  uncertainty,  and  the  hazard  of  abuse,  and  to 
remove  the  trustee  and  other  persons  having  confidential  relations  from  temp- 
tation, that  the  rule  does  and  will  permit  the  cestui  que  trust  or  other  person 
to  come  at  his  option,  and  without  showing  actual  Injury  or  fraud,  have  the 
sale  set  aside.  (Davouc  v.  Fanning,  Johns.  Ch.  [N.  Y.]  252, 1 L.  ed.  365;  Tor- 
rey  v.  Bank  of  Orleans,  9 Paige  [N.  Y.]  663,  4 L.  ed.  859;  Ex  parte  James,  8 
Ves.  Jr.  345;  Brochett  v.  Richardson,  61  Mass.  766;  Van  Epps  v.  Van  Epps,  9 
Paige  [N.  Y.]  287,  4 L.  ed.  682;  Campbell  v.  Walker.  5 Ves.  Jr.  678;  13  id. 
601;  Callis  v.  Ridout,  7 Gill  & J.  1;  Ex  parte  Luccy,  6 Ves.  Jr.  625;  Ex 
parte  Bennett,  10  id.  381;  Campbell  v.  Pennsylvania  X Ins.  Co.,  2 YVhart. 
62;  Michoud  v.  Girod.  45  U.  S. ; 4 How.  557;  11  L.  ed.  1100,  and  cases  before 
cited;  McGaughey  v.  Brown,  46  Ark.  25.) 

In  Sweet  v.  Jacocks(6Paige  [N.  Y.]  855,  364),  Chancellor  Walworth  said; 
"It  is  a settled  principle  of  equity,  that  where  a person  undertakes  to  act  as  an 
agent  for  another,  he  cannot  be  permitted  to  deal  in  the  matter  of  that  agency 
upon  his  own  account  and  for  his  own  benefit.  And  if  he  takes  a conveyance 
in  his  own  name  of  an  estate  which  he  undertakes  to  obtain  for  another,  he 
will  in  equity  be  considered  as  holding  it  in  trust  for  his  principal.” 
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Fuller,  Probate  Judge,  vs.  Cushman  el  al. 

[Supreme  Judicial  Court  of  Massachusetts,  Bristol,  February  25,  1898;  170 
Mass.  286;  J9  N.  E.  Rep  631.] 

Accounting  of  administrators — Trusts — Limitations — Of- 
ficial bond. 

1.  In  an  action  on  the  official  bond  of  an  administrator,  a finding  that  he  has 

not  tiled  his  final  account  is  conclusive  on  the  question  of  his  neglect  to  do  so- 

2.  Leave  to  bring  suit  on  an  administrator’s  bond  may  be  granted  without 

notice  either  to  him  or  the  sureties;  but  such  an  action  on  the  part  of  the 
Probate  Court  does  not  conclude  the  administrator  or  sureties  in  any  par- 
ticular in  respect  to  their  liability  on  the  bond.  Hence  they  arc  at  liberty 
to  show,  as  matter  of  defense,  anything  fairly  importing  a release  from  an 
account  or  from  any  other  liability. 

3.  Length  of  time  and  neglect  on  the  part  of  the  beneficiary  tnay  furnish  a pre- 

sumption that  the  administrator  has  paid  over  to,  and  distributed  among 
those  entitled  to  them,  the  funds  and  property  in  his  hands;  but  it  is  only 
a presumption  which  is  liable  to  be  controlled  by  other  evidence. 

4.  An  administrator’s  failure  to  render  an  account  when  thereto  cited  by  the 

Probate  Court  constitutes  an  independent  breach,  which  is  not  barred  by 
the  statute  of  limitations  even  if  it  occurred  more  than  twenty  years  after 
the  date  of  the  bond. 

* Action  based  upon  a report  submitted  to  the  Supreme  Judicial 
Court  at  a term  held  in  and  for  the  county  of  Bristol. 

Action  by  one  Fuller,  judge  of  probate,  against  one  Cushman 
and  others.  Submitted  on  report.  Judgment  for  plaintiff. 

Edmund  II.  Bennett  and  Frederick  S.  Hall,  for  plaintiff. 

Janies  II.  Dean,  for  defendants. 

Morton,  J. — This  is  an  action  upon  a probate  bond.  Several 
breaches  are  alleged  in  the  declaration,  but  the  only  one  which  is 
relied  on  is  the  failure  of  the  administrator  to  render  an  account 
It  is  agreed  that  he  never  has  rendered  one.  The  defenses  are  that 

the  estate  was  settled  more  than  twenty-five  years  ago;  that  it 
does  not  appear  that,  within  twenty  years  of  the  date  of  the  peti- 
tion for  leave  to  sue  the  bond,  there  was  any  recognition  on  the 
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part  of  the  administrator  of  his  liability  as  such;  that  the  action  is 
barred  by  the  statute  of  limitation ; and  that  there  was  no  decree 
of  the  Probate  Court  requiring  the  administrator  to  render  an  ac- 
count. 

There  was  a petition  to  the  Probate  Court  asking  that  the  ad- 
ministrator be  cited  to  settle  his  accounts,  and  that  the  petitioner 
be  authorized  to  bring  an  action  on  the  bond.  A citation  issued 
to  the  administrator  and  sureties  stating  that  a petition  had  been 
presented  praying  that  administrator  be  cited  to  settle  his  accounts, 
and  for  leave  to  bring  suit  on  the  bond,  and  summoning  them  to 
appear  and  show  cause  why  the  petition  should  not  be  granted. 
The  administrator  appeared,  and  filed  an  answer,  alleging,  among 
other  things,  that  he  had  fully  settled  the  estate  more  than  twenty- 
five  years  ago,  and  that  his  memoranda  and  accounts  had  all  been 
lost,  and  that  it  was  impossible  for  him  to  render  an  account.  It 
does  not  appear  that  any  effort  was  made  by  the  administrator  to 
render  an  account  The  Probate  Court  found  as  appears  from  the 
decree,  “ that  said  administrator  has  neglected,  and  still  neglects, 
to  render  an  account,”  and  granted  leave  to  bring  this  suit  It  is 
plain  that  the  administrator  had  an  opportunity  to  render  an  ac- 
count if  he  had  desired  to  do  so;  and  we  think  that  the  effect  of 
the  proceedings  was  a requirement  by  the  Probate  Court,  within 
the  meaning  of  the  terms  of  the  administrator’s  bond,  to  render 
an  account,  and  that  the  finding  of  the  Probate  Court  must  be 
regarded  as  conclusive  on  the  question  of  his  neglect  to  do  so. 

There  is  no  provision  that  a decree  shall  be  entered  requiring 
an  administrator  to  file  an  account  before,  in  a case  like  the  pres- 
ent, leave  can  be  granted  to  bring  suit  on  the  bond.  We  think 
that  it  is  enough  if  it  appears  from  the  proceedings  on  file  in  the 
Probate  Court  that  the  administrator  has  been  required  to  render 
an  account,  and  has  neglected  to  do  so.  We  do  not  regard  as 
material  the  fact  that  no  decree  requiring  an  account  to  be  filed 
has  been  entered  from  which  the  administrator  or  the  sureties 
could  have  appealed.  Leave  to  bring  suit  on  an  administrator's 
boml  may  be  granted  without  notice  to  him  or  the  sureties.  ( Rich- 
ardson v.  Oakvian,  15  Gray  57;  Bennett  v.  Woodman , 116  Mass. 
518.)  Such  an  action  on  the  part  of  the  Probate  Court  does  not 
conclude  the  administrator  or  sureties  in  any  particular  in  respect 
Vol.  Ill— 81 
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to  their  liability  on  the  bond.  If  au  account  has  been  rendered 
or  any  thing  else  has  occurred  which  has  released  the  administrator 
from  liability,  that  may  be  shown  in  defense  in  a suit  on  the  bond. 
( Richardson  v.  Oakman,  supra.) 

The  relation  between  the  administrator  and  the  son  for  whose 
benefit  this  suit  has  been  brought  was  that  of  trustee  and  cestui  que 
trust.  The  administrator  received  the  estate  upon  a direct  trust, 
arising  by  operation  of  law,  to  account  for  and  pay  it  over  to  those 
who  were  entitled  to  it,  or  who  should  become  entitled  to  it  It  is 
well  settled  that  the  statute  of  limitations  does  not  operate  as  a 
bar  in  such  a case.  ( Farnam  v.  Brooks,  9 Pick.  212,  242  ; Kent  v. 
Dunham , 106  Mass.  586,  591 ; Harlow  v.  Dehon , 111  id.  195, 
198  ; 3 Lewin  Trusts  [8th  Eng.  ed.]  *863  ; Perry  Trusts  §§  868, 
864.)  Length  of  time  and  neglect  on  the  part  of  the  cestui  que 
trust  may  furnish  a presumption  that  the  administrator  has  paid 
over  to  and  distributed  among  those  entitled  to  them  the  funds 
and  property  in  his  hands ; but  it  is  only  a presumption,  which  is 
liable  to  be  controlled  by  other  evidence.  (See  Ayres  v.  Waite,  10 
Cush.  72,  76.)  If  we  assume  that  an  action  for  the  breach  arising 
from  the  failure  on  the  part  of  the  administrator  to  render  an  ac- 
count within  one  year  has  been  barred  by  the  statute  of  limita- 
tions, it  is  plain  that  his  neglect  to  render  an  account  when  thereto 
cited  by  the  Probate  Court  constitutes  an  independent  breach, 
which  has  not  been  barred,  even  if  it  occurred  more  than  twenty 
years  after  the  date  of  the  bond.  ( Prescott  v.  Read , 8 Cush.  365.) 

It  is  not  improbable,  from  the  facts  in  the  report,  that,  in  equity 
and  justice,  there  is  nothing  due  from  the  administrator  to  the  son. 
But  the  chief  justice  who  heard  the  case  states  in  the  report  that 
he  declined  to  hear  in  detail  the  question  whether,  in  fact,  the  ad- 
ministrator had  paid  over  to  the  son  all  that  was  due  him  from  the 
estate,  and  held  that  if  the  action  could  be  maintained,  and  exe- 
cution could  issue  for  more  than  nominal  damages,  the  case  should 
be  sent  to  an  assessor  to  determine  the  amount  for  which  execution 
should  issue.  There  is  no  finding  that  there  is  nothing  due  from 
the  administrator  to  the  son,  and,  in  view  of  the  contradictory  tes- 
timony contained  in  the  report,  we  do  not  see  how  it  can  be  said, 
as  matter  of  law,  that  execution  should  issue  for  only  nominal 
damages.  The  result  is  that  we  think  that  judgment  must  be 
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entered  for  the  penal  sum  of  the  bond,  and  the  case  be  sent  to  a 
master  to  hear  the  parties,  and  report  for  what  sum  execution  shall 
issue,  if  any.  So  ordered. 


Perret  et  al.  vs.  Perret. 

[Supreme  Court  of  Pennsylvania.  January  3,  1898;  184  Pa.  8t.  181;  39  Atl. 

Rep.  33.] 

Undue  influence— Evidence— Declaration — Appeal. 

1.  Where  the  testator  is  shown  to  have  been  in  an  advanced  stage  of  senility 
and  living  in  abject  terror  of  his  wife,  a will  drawn  by  her  connivance 
only  five  days  before  her  husband's  death  by  which  he  totally  disinherits 
his  only  son  to  whom  he  was  tenderly  attached  will  be  set  aside  as  having 
been  obtained  through  fruud  and  undue  influence,  it  appearing  that  the 
reason  for  disinheriting  the  son  arose  from  a violent  altercation  with  the 
wife  on  the  day  the  will  was  drawn,  and  that  as  a result  of  this  quarrel, 
the  wife  threatened  to  force  the  father  to  make  a will  “ cutting  him  off 
without  a cent." 

9.  Undue  influence  will  be  readily  inferred  where  the  infirmities  of  the  testator 
have  reduced  him  to  an  extremely  enfeebled  condition,  by  reason  of  which 
he  Is  silly,  childish,  wandering  in  his  conversation,  and  under  the  absolute 
dominion  ot  his  wife.  And  this  presumption  is  greatly  strengthened, 
when  it  further  appears  that  lie  had  frequently  expressed  himself  as  well 
pleased  with  the  services  and  affection  of  his  son,  and  had  repeatedly  ex- 
pressed his  intention  to  divide  his  property  equally  between  his  children. 

3.  To  disinherit  a son  under  the  conditions  above  outlined  indicates  the  pres- 

ence of  undue  influence,  and  it  is  sufficiently  strong  to  warrant  the  court 
in  setting  aside  the  will. 

4.  Obiter  dicta  by  the  court  as  to  certain  aspects  of  the  case  which  were  not  at 

all  in  dispute,  ami  were  eutirely  appropriate  under  the  evidence,  will  not 
constitute  reversible  error. 

5.  It  is  entirely  proper,  in  an  action  to  set  aside  a will  on  the  ground  of  fraud 

and  undue  influence,  to  introduce  proof  of  the  declarations  nnd  acts  of  the 
party  alleged  to  have  exercised  the  undue  Influence,  especially  when  those 
declarations  and  acts  immediately  preceded  the  actual  drafting  of  the  will. 

8.  The  court  may  properly  admit  evidence  tending  to  show  the  extreme  physi- 
cal debility  of  the  testator,  especially  when  his  testamentary  act  is  alleged 
to  have  been  the  direct  offspring  of  undue  influence. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 

at  a term  held  in  and  for  the  county  of  Allegheny. 
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L.  K.  ;{•  S.  O.  Porter  and  John  N.  Dunn,  for  appellants. 

Thomas  M.  & Body  P.  Marshall,  for  appellee. 

Green,  J. — This  proceeding  was  an  issue  certified  from  the 
register  of  wills  of  Allegheny  county  to  the  Court  of  Common 
Pleas  No.  1,  to  try  the  question  of  undue  influence  exerted  upon 
the  testator,  Michael  Perret,  by  his  wife  and  daughter,  in  the  mak- 
ing of  his  last  will.  The  plaintiffs  are  the  widow  and  daughter  of 
the  testator,  and  the  defendant  is  his  only  son.  The  will  in  ques- 
tion was  executed  on  the  11th  day  of  February,  1896,  and  the 
testator  died  on  the  17th  day  of  the  same  month.  The  precept  in- 
cluded a charge  of  mental  unsoundness,  but  on  the  trial  that  issue 
was  practically  abandoned,  and  the  case  was  tried  before  the  jury 
on  the  question  of  undue  influence.  By  the  terms  of  the  will  the 
whole  estate  of  the  testator  was  given  to  his  widow  absolutely, 
and,  in  case  she  died  before  the  testator,  it  was  all  given  to  the 
daughter  absolutely.  Nothing  was  given  in  any  event  to  the  son. 
There  were  but  two  children — the  daughter  and  the  son.  In  no 
event  could  any  part  of  the  estate  come  to  the  son.  The  verdict 
of  the  jury  was  in  favor  of  the  defendant,  and  therefore  against 
the  will  The  important  assignments  of  error  are  to  the  refusal 
of  the  court  to  give  binding  instructions  to  the  jury  in  favor  of 
the  plaintiffs,  and  the  practical  question  in  this  court  therefore  is, 
was  there  sufficient  evidence  of  undue  influence  to  submit  the 
question  to  the  jury?  If  there  was,  the  court  below  was  not  in 
error  in  refusing  these  requests.  In  order  to  determine  the 
propriety  of  these  assignments,  therefore,  it  will  be  necessary  to 
recur  to  the  testimony  in  some  detail. 

It  was  fully  proved  on  the  trial,  and  not  at  all  denied,  that  the 
defendant  lived  with  his  father  and  mother  until  he  was  over 
forty  years  of  age ; that,  during  all  the  time  after  he  was  old 
enough  to  work,  he  worked  incessantly  and  continuously  for  hi3 
parents,  who  conducted  the  business  of  market  gardening  on  the 
property  of  the  father,  which  consisted  of  a small  tract  of  land, 
containing  about  seven  acres,  and  was  situated  on  California  ave- 
nue, in  the  city  of  Allegheny.  It  was  also  testified  by  himself 
that  he  received  no  wages  during  all  that  time,  and  had  nothing 
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but  his  board  and  clothing  for  his  service.  Some  two  or  three 
years  before  his  father's  death,  he  married,  and  brought  his  wife 
home  to  live  with  him.  It  was  proved  without  contradiction  that 
his  mother  and  sister  disliked  his  wife  greatly,  and  there  was  a 
continued  state  of  wrangling  and  quarreling  on  that  account, 
which  culminated,  according  to  the  defendant’s  testimony,  in  his 
being  put  off  the  premises  with  his  wife.  Things  came  to  such  a 
pass  between  the  defendant  and  his  mother  that  cross  prosecutions 
for  assault  and  battery  resulted,  and  the  cases  were  heard  in  the 
Criminal  Court,  and  resulted  in  sentences  that  each  party  should 
pay  costs.  On  the  day  that  this  occurred,  the  mother  and  son  met 
in  the  sheriff's  office  for  the  purpose  of  paying  the  costs ; and  at 
this  point  the  testimony  commences,  with  proof  of  the  declarations 
and  acts  of  the  mother,  which  it  is  claimed  resulted  in  the  alleged 
undue  influence  which  procured  the  execution  of  the  will  in  ques- 
tion. 

Hans  Leibrich,  who  lived  in  part  of  the  house  occupied  by 
Michael  Perret,  was  at  the  trial  and  in  the  sheriff's  office,  and  out 
in  the  hall  of  the  building.  He  was  asked : “ Q.  What  did  Sarah 

Perret  say  to  Henry,  if  anything,  in  the  hall,  after  the  case  was 

tried?  A.  She  came  out  to  Henry  at  the  side  of  the  elevator,  and 
sliesays:  1 Henry,  what  have  you  done?  You  have  sworn  falsely, 
and  you  shall  see  this  evening.  Your  father  have  to  make  a will, 
and  have  to  cut  you  out  without  a cent  I fix  you  everything.  I 
fix  you.”’  This  occurred  on  the  11th  of  February,  the  day 
the  will  was  made.  The  witness,  having  stated  that  they  then 
went  down  to  the  sheriff’s  office,  was  asked  : “Q.  What  did 

Mrs.  Perret  say  to  Henry  down  there?  A.  She  repeated 

about  the  same.  She  went  up  to  him  and  says:  ‘I  fix  you 

now.  You  swore  false.  You  shall  have  not  one  cent  I 
go  home  to  your  father,  and  he  shall  fix  you  out  I fix 
you.’  Q.  Even  after  Henry  left,  did  she  keep  muttering  down 
there?  A.  Yes,  sir;  all  the  time  she  was  angry  about  the  whole 
thing.  Q.  What  did  she  tell  you  to  do  that  day,  immediately 
after  or  during  the  time  you  were  in  the  sheriff’s  office  ? A.  She 
sent  me  to  Lawyer  Dunn.  I shall  go  to  Dunn  to  tell  him  that 
she  shall  come  up  and  make  a will  for  Mike.  Michael  Perret 
shall  make  a will,  and  he  shall  come  as  notary  public.  And  I 
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went  to  Dunn.”  The  witness  then  said  he  went  to  Dunn’s  office, 
and  delivered  his  message,  and  then  he  and  his  wife  rode  in  the 
street  car,  going  home,  and  on  the  car  Mrs.  Perret  again  said : 
“ Now,  I will  fix  that  Henry.  He  make  me  that  trouble,  and 
swears  false.  I fix  him  for  that  He  will  be  cut  out  without  a 
cent.”  “Q.  That  was  the  burden  of  her  conversation?  A.  Yes, 
sir;  that  was  all  the  conversation, — fix  Henry  now,  and  she  got 
the  control  of  her  husband,  and  she  wants  to  fix  him  now  ; he 
will  be  cut  out  without  a cent”  After  they  reached  the  house, 
he  said  the  old  man  was  there,  sitting  by  the  fire,  and  lying  on 
the  lounge,  and  he  was  “dead  sick,”  and  died  five  days  after. 
He  was  asked  : “ Q.  Did  she  say  anything  to  her  husband  when 

she  went  into  the  room?  A.  Yes,  sir;  she  told  him  all  about 
it, — that  Henry  was  false  swearing.  She  told  him,  and  Eliza  was 
in  there,  and  they  have  control  of  the  old  man,  and  say:  ‘ Dunn 
is  coming  here.  Dunn  is  a notary  public,  and  makes  the  will,  or 
bring  a will,  and  you  have  to  shut  Henry  out  without  a cent ; not 
to  give  him  a cent,  or  we  shut  you  out  of  the  house’  ” “ Q.  What 
reply  did  Michael  Perret  make  to  the  folks,  Eliza  Perret  and  Sarah 
Perret,  when  they  told  him,  unless  he  made  a will,  they  would 
put  him  out  ? A.  He  says:  ‘Nevermind.  Take  all  of  it  You 
haven’t  got  enough.  You  want  all.’  Q.  What  did  Miss  Eliza 
Perret  say  to  her  father,  if  anything,  when  they  arrived  home,  and 
in  the  presence  of  Sarah  Perret  ? A.  They  are  both  talking  to- 
gether. One  time  Eliza  talk,  and  another  time  old  Mrs.  Perret 
talks  and  says  have  to  cut  Henry  out;  he  swears  false,  and  he  is 
against  his  mother ; ‘you  have  to  cut  him  out.’  Q.  What  else 
did  they  say  ? A.  They  say,  ‘ Lawyer  Dunn  comes  out  this  even- 
ing at  8 o’clock,  and  witnesses  come  here,  and  you  have  to  make 
that  will  to  shut  Henry  out  without  a cent.’”  Mrs.  Perret  de- 
nied all  this  conversation,  and  she  also  denied  all  the  other  con- 
versations to  a similar  effect  testified  to  by  other  witnesses  ; and 
Mr.  Dunn  said  he  came  because  he  was  notified  by  Charles 
Hartman,  and  not  by  Leibrich.  This  raised  a question  of  credi- 
bility, which,  of  course,  was  for  the  jury. 

As  to  the  declarations  made  by  Mrs.  Perret,  there  was  a large 
amount  of  additional  testimony,  some  of  which  was  as  follows : 
Mrs.  Katie  Leibrich,  the  wife  of  the  last  witness,  said  she  was  out 
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in  the  hall  of  the  court  house  on  the  day  of  the  trial.  She  was 
asked:  “ Q.  What,  if  any,  threats  did  Mrs.  Perret  make  to  Henry 
out  in  the  hall?  A.  Yes,  sir;  she  said  to  him:  ‘Just  wait, 

Henry.  I will  fix  you  because  you  swore  falsely.’  Q.  Did  she 
say  when  she  would  fix  him?  A.  That  night  Q.  What  did 
she  say  as  to  how  she  would  fix  him?  A.  About  the  husband, 
she  make  his  will,  and  Henry  should  receive  nothing.  Q.  Did 
she  repeat  those  threats  down  in  the  sheriff’s  office  ? A-  Yes, 
sir.”  She  also  said  she  went  down  in  the  car  with  her  husband 
and  Mrs.  Perret,  and  that  “Sarah  Perret  sent  my  husband  to  Mr. 
Dunn,”  and  that  she  repeated  the  threats  several  times  in  the  car. 
She  was  asked  : “ Q.  When  you  arrived  at  home  at  Perret’s,  what, 
if  anything,  did  Sarah  Perret  say  to  Michael  Perret?  A.  After 
myself  and  my  husband  came  to  the  house,  she  said  to  Michael 
Perret : 1 You  must  make  your  testament  You  must  make  your 
testament;  and  Henry  Perret  shall  not  receive  a cent’  That  Mr. 
Dunn  was  coming,  and  he  must  make  his  will,  or  he  would  have 
to  go  out  of  the  house.  Q.  Who  would  have  to  go  out  of  the 
house?  A.  Michael  Perret  * * * Q.  Did  this  annoy  the 
old  man,  or  appear  to  worry  him  ? A.  He  was  worried,  and  he 
says,  ‘God  damn  it ; let  me  rest’  * * * Q.  How  long  did 

they  keep  this  up  at  the  old  man,  telling  him  he  should  make  a 
will  like  this?  A.  Until  night, — until  Mr.  Dunn  and  Mr.  Hart- 
man came."  Miss  Anna  Hilke,  a sister  of  Henry  Perret’s  wife, 
said  she  was  present  at  the  trial  in  court,  on  the  11th  of  February, 
1896,  and  was  in  the  hall  upstairs.  She  was  asked:  “Q.  Did 

you  hear  Mrs.  Sarah  Perret  make  any  threats  to  Henry  out  in  the 
hall  after  the  trial?  A.  Yes,  sir;  she  made  a threat  in  the  hall, 
and  also  in  the  sheriff's  office.  In  the  hall  she  just  said  she  would 
disinherit  him, — cut  him  off  without  a cent;  and,  when  she  got 
down  in  the  sheriff’s  office,  she  added  to  it  she  would  fix  him  for 
it,  and  ‘I  will  fix  you  to-night  without  a cent  I will  cut  you 
off.’  She  said  that  in  the  sheriff’s  office,  and  she  also  said  it  up  in 
the  hall.  She  was  very  angry,  because  she  lost  the  suit  with 
Henry  about  some  boards  he  had  taken  up  for  kindling  wood, 
and  that  is  how  she  happened  to  say  it  * * * Q.  Do  you 

remember  how  she  shook  her  finger?  A.  She  shook  her  finger 
nearly  every  time  she  said  it  She  said,  ‘I  will  fix  you  to-night’ 
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When  she  got  downstairs,  she  said,  1 1 will  cut  you  off  to-night 
without  a cent.’  ” William  Tyler,  another  witness  for  defendant, 
a street  commissioner,  said  he  was  present  in  the  court  house  on 
the  day  of  the  trial,  and  saw  the  parties  in  the  sheriff’s  office.  In 
answer  to  a question,  he  said  : “ I noticed  her  calling  Henry  a lot 
of  worda  She  shook  her  finger  at  him,  and  said,  ‘Never  mind, 
Henry;  I will  cut  you  off  this  very  night  without  a cent.’  That 
is  all  I heard.”  He  also  said  she  was  in  an  angry  manner  when 
she  said  this.  Mra  Jennie  Hays,  another  witness  for  defendant, 
said  she  was  present  at  the  trial,  and  was  out  in  the  hall,  and 
down  in  the  sheriff's  office  with  the  parties,  and  heard  Mrs.  Perret 
talk  to  her  son.  She  said:  ‘ Sarah  Perret  cajne  up  to  her  son, 
and  she  said,  1 Never  mind,  Henry ; I will  fix  you  for  this.  I will 
have  your  father  cut  you  off  without  a cent.’  ” And,  again,  when 
they  had  paid  off  the  costs  in  the  sheriff’s  office,  she  testified  that 
Mrs.  Perret  “turned  around  to  Henry,  and  says,  ‘You  made  me 
pay  all  this  money  out,  and  I will  cut  you  off  to-night  without  a 
cent  * * * It  is  your  fault  I have  this  money  to  pay.’ 

* * * She  was  very  angry.  * * * She  was  very  much 

excited.” 

There  was  more  testimony  of  the  same  kind  which  it  is  not 
necessary  to  repeat  It  is  enough  to  know  that  on  that  very  night 
the  old  woman  did  precisely  what  she  said  she  would  do.  Mr. 
Dunn  and  the  witnesses  came  to  the  house.  They  went  with  the 
old  man  upstairs.  A will  was  there  written  and  signed,  and  it  did 
do  exactly  what  the  old  woman  said  it  should, — cut  Henry  off 
without  a cent  It  was  drawn  in  a rather  unusual  manner,  so  as 
to  accomplish  that  object  without  fail.  It  provided  that,  if  the 
testator  survived  his  wife,  the  whole  estate  should  go  to  his  daugh- 
ter. Although  Mra  Perret  vehemently  denied  using  these  expres- 
sions at  all,  or  any  of  them,  the  testimony  giving  all  the  particu- 
lars was  altogether  too  great  to  leave  any  reasonable  doubt  upon 
that  subject ; and  it  is  not  to  be  wondered  at  that  the  jury  refused 
to  believe  her,  and  gave  credence  to  the  defendant’s  witnesses  on 
that  subject  Reflecting  upon  the  character  of  the  testimony,  as 
being  sufficient  to  warrant  a finding  of  undue  influence,  it  must 
be  conceded  that  it  was  the  very  kind  of  evidence  to  establish  that 
fact  By  all  the  testimony  it  appeared  that  the  testator  was  in  an 
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extremely  enfeebled  condition.  He  was  very  old,  excessively 
weak,  and  by  numerous  witnesses  it  was  testified  that  he  was  silly, 
childish,  wandering  in  his  conversation,  quite  ill  physically,  so 
much  so  that  he  died  in  five  days  after,  and  the  physician  who 
attended  him  certified  that  he  died  of  senility.  There  was  also 
testimony  that  he  was  very  much  afraid  of  his  wife,  and  had  not 
sufficient  will  power  to  resist  her  importunities.  Moreover,  in  all 
the  declarations  she  made,  she  herself  proclaimed  that  she  was 
going  to  have  the  will  made  so  as  to  cut  Henry  off,  and  without  a 
cent;  and  she  instinctively,  and  ns  a matter  of  course,  assumed 
that  she  had  the  mastery  over  her  husband,  and  that  he  would  do 
whatever  she  demanded  of  him  to  do.  And  the  testimony  of  Mr. 
Leibrich  and  bis  wife,  if  believed,  brought  the  wife's  intervention 
and  urgency  down  to  the  very  moment  of  the  execution  of  the  will, 
so  that  her  power  was  exerted  directly  over  the  testamentary  act. 
It  is  very  seldom,  indeed,  that  proof  of  undue  influence  is  brought 
so  verv  closely  and  emphatically  to  the  very  factum  of  the  will. 
To  withdraw  such  testimony  as  is  found  in  abundance  in  this  case 
from  the  jury  would  have  been  the  gravest  error,  and  could  not  be 
thought  of  for  a moment.  The  evidence  that  it  was  not  the  will 
the  old  man  wanted  to  make  was  quite  considerable  from  other 
sources.  It  was  proved  by  a number  of  witnesses  that  he 
had  frequently  expressed  himself  as  well  pleased  with  his  son  and 
his  long  service  for  him,  and  that  he  repeatedly  said  to  different 
witnesses  that  he  was  going  to  divide  his  estate  equally  between  his 
two  children,  illustrating  his  meaning  to  several  of  the  witnesses 
by  saying  that  he  was  going  to  divide  just  as  he  would  cut  an 
apple  in  two  halves,  giving  a half  to  each  child.  In  ever}'  respect 
we  consider  that  the  whole  of  the  testimony  conforms  fully  to  the 
legal  requirements  of  this  class  of  evidence,  and  it  is  not  at  all  sur- 
prising that  the  verdict  was  in  favor  of  the  son.  We  are  entirely 
satisfied  with  it,  and  have  no  desire  to  disturb  it,  being  convinced 
that  it  was  a just  and  righteous  verdict,  sustained  by  ample  testi- 
mony. 

The  first  three  assignments  of  error  are  dismissed.  The  propo- 
sition contained  in  the  defendant’s  first  point  is  copied  literally 
from  the  ruling  of  this  court  in  Wilson  v.  Mite! tell  (101  Pa.  St 
495),  and  was  therefore  properly  affirmed.  The  fourth  assignment 
Vol.  Ill— 82 
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is  dismissed.  The  fifth  assignment  has  no  merit  whatever,  and  is 
dismissed.  We  cannot  possibly  discover  any  error  in  the  sixth, 
seventh,  eighth,  ninth,  tenth,  and  eleventh  assignments.  They 
were  mere  comments  by  the  court  upon  aspects  of  the  testimony 
which  were  not  all  in  dispute,  and  the  comments  were  entirely 
appropriate  under  the  evidence.  They  ruled  nothing,  and  did  not 
purport  to.  The  whole  subject  was  left  to  the  jury.  Of  course, 
the  age  and  physical  condition  of  the  testator  were  proper  subjects 
to  be  considered  by  the  jury.  We  think  it  was  not  only  the  right, 
but  the  duty,  of  the  court,  in  explaining  such  a case  to  the  jury, 
to  do  just  as  the  learned  judge  below  did.  The  charge  was  very 
fair  and  altogether  impartial,  and  the  whole  determination  of  the 
controversy  was  left  entirely  to  the  jury.  There  was,  as  there 
should  have  been,  a careful  and  minute  definition  and  explanation 
of  the  subject  of  undue  influence,  so  that  the  jury  might  have  a full 
and  accurate  comprehension  of  it,  and  as  to  the  kind  and  character  of 
evidence  necessary  to  sustain  such  an  accusation.  We  see  nothing 
erroneous  in  any  of  the  language  of  the  court  on  these  several 
matters,  and  the  assignments  are  therefore  dismissed. 

As  to  the  twelfth  assignment,  in  relation  to  the  declarations  and 
acts  of  Sarah  Perret  as  to  what  she  would  do,  and  what  she  did 
actually  do,  in  procuring  the  will  to  be  made  as  it  is,  it  would  be 
strange,  indeed,  if  these  should  be  excluded.  She  was  the  very 
person  who  was  charged  with  having  exercised  the  undue  influence, 
and  her  declarations  were  of  her  own  purpose  to  do  that  very 
thing, — to  have  Henry  cut  off  without  a cent,  by  means  of  a will 
which  she  would  procure  her  husband  to  make.  And  this  was 
followed  up  by  actual  and  undisputed  proof  that  that  very  thing 
was  done,  and  at  the  very  time  she  said  she  would  have  it  done, 
to  wit,  the  same  night  And  now  we  have  before  us  that  very 
will,  actually  made  on  that  same  night,  and  actually  cutting  Henry 
off  from  every  possibility  of  getting  a single  penny  of  the  estate  ; 
and  yet  we  are  asked  to  exclude  evidence  of  her  acts  and  declara- 
tions in  producing  that  result.  Most  certainly  we  will  do  no  such 
thing.  The  ingenuity  displayed  in  accomplishing  her  object  is 
something  remarkable  If  the  will  had  nothing  more  in  it  than  a 
gift  of  the  whole  estate  to  the  wife,  and  then  she  had  died  before 
her  husbatxj,  intestate,  Henry  would  have  received  one-half  the 
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estate  as  heir  of  his  mother.  But  even  that  possibility  was  ex- 
cluded by  the  next  provision  in  the  will,  giving  the  whole  estate  to 
the  daughter  in  case  the  wife  died  before  her  husband.  The  evil 
purpose — the  positive  malignity — of  the  woman  could  not  be  more 
strongly  indicated  than  by  this  provision.  And  that,  too,  against 
her  only  son,  who  had  contributed  by  his  daily  and  unrequited  toil 
for  twenty-five  years  to  the  support  and  maintenance  of  both  his 
parents.  It  is  doubtful  if  so  gross  a case  of  unnatural  malevolence 
of  a mother  to  a son  can  be  found  in  the  books.  The  principles  and 
authorities  cited  in  support  of  the  twelfth  assignment  have  nothing 
to  do  with  this  subject,  and  they  are  altogether  inapplicable.  The 
assignment  is  dismissed.  Judgment  affirmed. 


Durfee  et  al.  vs.  Pomeroy. 

[Court  of  Appeals  of  New  York.  Jan.  11.  1898;  154  N.  Y.  588;  49  N.  E.  Rep. 

132.] 

Construction  of  wills-  Gift  of  rents  and  income — Suspen- 
sion OF  POWER  OF  ALIENATION. 

1.  A testamentary  gift  of  the  rents  and  profits  of  land  or  a gift  of  the  income 

arising  from  personal  property  vests  such  an  estate  in  the  devisee  as  con- 
forms to  the  evident  intention  of  the  testator. 

2.  The  fact  that  the  executors  as  such  may  have  to  deal  with  the  income  of  the 

vested  interests  In  order  to  carry  out  the  provisions  of  the  will  does  not 
create  any  illegal  suspension  of  the  power  of  alienation. 

8.  The  will  of  a testator  who  left  surviving  a married  daughter  and  an  unmar- 
ried son  created  two  distinct  trusts,  each  consisting  of  one-half  of  the  residu- 
ary estate,  real  and  personal,  the  rents  and  income  of  one  to  be  paid  to 
the  daughter  for  life;  and  the  rents  and  income  of  the  other  to  be  paid  to 
the  sou  until  he  attained  the  age  of  forty-five,  or  until  such  later  period  at 
which  the  executors  might  deem  him  fit  to  receive  the  principal.  The  will 
disclosed  the  intention  that  the  property  might  follow  the  testator's  blood 
in  the  ultimate  disposition  thereof,  and,  Jn  connection  with  provisions  to 
that  effect,  declared  that  if  the  son  “ in  the  event  of  his  death  within  the 
period  aforesaid  should  leave  no  child  or  children  him  surviving,  but  leave 
a wife  him  surviving,  then  she  is  to  have  and  I devise  and  bequeath  to  her 
one-half  of  the  income  of  said  half  of  the  rest,  residue  and  remainder 
of  my  said  property  so  long  as  she  shall  remain  his  widow  unmarried,  the 
other  one-half  of  said  income  to  be  held  by  my  said  executors  or  their  suc- 
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cessors  and  paid  by  them  to  and  for  the  use  of  my  daughter.  In  case  the 
wife  of  my  said  son  should  marry  again,  then  the  share  of  the  income  so 
bequeathed  to  her  is  to  go  to  my  daughter  if  she  then  survives,  if  not,  to  her 
children,”  The  son  diet!  lajfore  attaining  the  age  of  forty -tive,  childless, 
but  leaving  a widow.  Held,  that  the  provision  for  the  son’s  widow  was 
not  void  as  being  under  a trust  which  was  thereby  made  to  involve  an 
illegal  suspension  of  the  power  of  alienation;  but  held  that  the  legal  effect 
of  the  son's  death  was  to  terminate  the  trust  for  his  benefit,  and  that  the 
devise  and  bequest  of  one- half  of  the  income  of  the  principal  theretofore 
tied  up  in  the  trust  to  his  widow,  vested  in  her  a legal  estate  in  one-half 
of  the  principal,  real  and  personal,  to  wit:  a life  estate  during  her  widow- 
hood. 

Appeal  from  an  order  of  the  appellate  division  of  the  Supreme 
Court  entered  at  a term  held  in  and  for  the  fourth  department 

Stephen  K.  Williams , for  appellant 

Thomas  Raines,  for  respondents. 

Action  by  Henry  R Duifee  and  others,  executors  of  the  will  of 
Charles  G.  Pomeroy,  against  Frances  Pomeroy  and  others,  to  con- 
strue a will.  From  a judgment  of  the  appellate  division  (40  N. 
Y.  Supp.  1022)  affirming  a judgment  that  part  of  the  will  violated 
the  statute  against  perpetuities,  Frances  Pomeroy  appeals.  Re- 
versed. 

The  material  portions  of  the  will  are  as  follows  : 

“ First  I will  and  devise  the  house  and  lot  on  which  I reside, 
being  my  homestead,  in  the  village  of  Newark,  aforesaid,  including 
any  new  house  or  buildings  that  I may,  after  the  date  of  this,  my 
will,  put  upon  said  premises,  to  my  son,  Rhea  B.  Pomeroy,  for 
and  during  his  natural  life;  and  after  his  death,  if  he  leaves  a 
wife,  and  she  has  a child  or  children  by  him  then  surviving,  then 
to  his  wife  during  her  life,  and  after  her  death  to  his  child  or 
children  absolutely  in  fee;  if  he  leaves  no  wife,  but  leaves  child 
or  children,  then  at  and  after  his  death  to  such  his  child  or  children 
absolutely  in  fee;  if  he  leaves  no  child  or  children,  then  at  and 
after  his  death  to  my  daughter,  Eliza  A.  McIntyre,  for  and  during 
her  natural  life,  and  at  and  after  her  death  to  her  children  abso- 
lutely in  fee.” 
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Subdivision  2 disposes  of  certain  personal  property  not  material 
to  this  suit 

“Third.  All  the  rest,  residue,  and  remainder  of  my  real  and 
personal  property  and  estate  of  every  name,  kind,  and  nature, 
wheresoever  situate  (after  deducting  said  homestead  and  the  arti- 
cles and  property  hereinbefore  devised  and  bequeathed),  I will, 
devise,  and  bequeatli  to  my  executors  hereinafter  named,  and 
their  successors,  in  trust  upon  and  unto  the  uses,  purposes,  and 
trusts  hereinafter  named  ; that  is  to  say  : The  equal  one-half  of 

said  rest,  residue,  and  remainder  of  my  said  property  and  estate  I 
will,  devise,  and  bequeath  to  my  said  executors  and  their  succes- 
sors, in  trust  to  receive  the  rents,  issues,  income,  and  profits  (in- 
cluding one-half  of  the  interest  on  moneys  invested)  thereof,  and 
pay  and  apply  the  same  to  and  for  the  use  of  my  son,  Rhea  B. 
Pomeroy,  until  he  shall  arrive  at  the  age  of  forty-five  years,  if 
he  shall  so  long  survive,  or,  in  case  my  said  son  Rhea  should  not 
live  to  reach  the  age  of  forty-five  years,  then  to  apply  the  same  to 
the  use  of  my  said  son  during  his  life.  When  my  said  son  shall 
arrive  at  the  age  of  forty  five  years,  if,  in  the  judgment  of  my 
executors,  or  their  successors,  he  is  a sober  man,  and  fit  to  be  in- 
trusted with  said  property,  then  my  said  executors  or  their  succes- 
sors are  to  transfer  and  convey  said  one-half  of  said  rest,  residue, 
and  remainder  of  my  said  property  and  estate  to  my  said  son 
absolutely,  to  be  his  absolutely.  If,  when  my  said  son  arrives  at 
the  age  of  forty-five  years,  he  is  not,  in  the  judgment  of  my  execu- 
tors or  their  successors,  a sober  man,  and  is  not  fit  to  be  intrusted 
with  said  property,  then  my  said  executors  or  their  successors  are 
to  retain  the  same  in  their  hands  and  control  until  such  time  as 
my  said  son  shall,  in  their  judgment,  be  a sober  man,  and  fit  to  be 
intrusted  with  said  property,  and  then  they  are  to  transfer  and 
convey  the  same  to  him,  to  be  his  absolutely.  During  the  inter- 
val before  my  said  son  shall  arrive  at  the  age  of  forty-five  years, 
or  longer  if  they  should  retain  possession  and  control,  my  execu- 
tors or  their  successors  are  not  to  sell  any  of  my  real  estate  with- 
out my  son  Rhea’s  consent,  nor  shall  they,  during  such  time,  repair 
or  rebuild  any  of  my  real  estate  without  his  advice  and  consent, 
and  they  are  to  invest  any  principal  or  any  income  thereof  in  their 
hands  not  necessary  for  immediate  use  for  the  purpose  of  this  will 
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in  bond  and  mortgage  on  real  estate  or  in  government  or  New 
York  state  securities.  If  inv  said  son  previous  to  the  time  of  his 
arrival  at  the  age  of  forty-five  years,  or  previous  to  the  further 
time  above  mentioned  when  my  said  executors  or  their  successors 
shall  transfer  and  convey  to  him  said  half  of  said  rest,  residue,  and 
remainder  of  my  said  property  as  above  provided,  shall  die,  leav- 
ing a child  or  children  him  surviving,  then  my  said  executors,  or 
their  successors,  shall  transfer  and  convey  said  above-mentioned 
half  of  said  rest,  residue,  and  remainder  of  my  said  property  and 
estate  to  such  his  child  or  children  absolutely.  If  he,  in  such 
event  of  his  death  within  the  periods  last  aforesaid,  should  leave 
no  child  or  children  him  surviving,  but  should  leave  a wife  him 
surviving,  then  she  is  to  have,  and  I devise  and  bequeath  to  her, 
one-half  of  the  income  of  said  half  of  the  rest,  residue,  and  re- 
mainder of  my  said  property,  so  long  as  she  shall  remain  his 
widow,  unmarried.  The  other  one-half  of  said  inoome  is  to  be 
held  by  my  said  executors  or  their  successors,  and  paid  by  them 
to  and  for  the  use  of  my  daughter  Eliza  A.  McIntyre.  In  case  the 
wife  of  my  said  son  should  marry  again,  then  the  share  of  said  in- 
come so  bequeathed  to  her  is  to  go  to  my  daughter,  Eliza  A.  Mc- 
Intyre, if  she  then  survives;  if  not,  to  her  children.  If  my  said 
son,  Rhea,  should  die  before  my  said  executors  or  their  successors 
shall,  under  the  foregoing  provisions,  transfer  and  convey  to  him 
the  said  one-half  of  the  rest,  residue,  and  remainder  of  my  said 
property  and  estate,  leaving  no  child  or  children  or  wife  him  sur- 
viving, then  my  said  executors  or  their  successors  are  to  hold  said 
one-half  of  said  rest,  residue,  and  remainder,  and  I bequeath  and 
devise  the  same  to  them,  in  trust  to  pay  the  rents,  issues,  profits, 
and  income  of  the  same  to  and  for  the  use  of  my  said  daughter, 
her  husband  and  children,  under  and  upon  the  same  trusts,  and 
for  the  same  periods,  as  are  herein  below  provided  in  regard  to  the 
other  one-half  of  said  rest,  residue,  and  remainder  of  my  property 
and  estate  herein  below  devised  and  bequeathed. 

“Fourth.  The  other  one-half  of  all  the  rest,  residue,  and  re- 
mainder of  all  m v said  property  and  estate  remaining  after  deduct- 
ing the  homestead  and  the  articles  and  property  bequeathed  in  the 
above  paragraphs  of  this  will,  marked  1 First  ’ and  1 Second,’  I will, 
devise,  and  bequeath  to  my  executors,  hereinafter  named,  and 
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their  successors,  in  trust  to  receive  the  rents,  profits,  and  income 
thereof  (including  half  the  interest  on  moneys  invested),  and  apply 
them  to  the  use  of  my  daughter,  Eliza  A.  McIntyre,  for  and  dur- 
ing her  natural  life,  and  from  and  after  her  death  to  the  use  of  her 
husband,  Samuel  B.  McIntyre,  and  of  her  children,  equally,  share 
and  share  alike,  for  and  during  the  life  of  said  Samuel  B.  McIn- 
tyre,— that  is,  her  said  husband  is  to  have  one  share  and  each  of 
her  children  is  to  have  one  share  of  said  income ; but,  if  said 
Samuel  B.  McIntyre  should  marry  again  after  the  decease  of  my 
said  daughter,  then  his  share  of  said  income  is  to  cease,  anything 
herein  to  the  contrary  notwithstanding.  If  my  said  daughter 
should  die  leaving  no  child  or  children,  but  leaving  a husband, 
said  executors  or  their  successors  shall  apply  the  rents,  profits,  and 
income  of  said  half  of  said  remainder  of  my  estate  to  his  use  so 
long  as  he  remains  single  and  unmarried,  and  no  longer.  And  if 
my  said  daughter  should  die,  leaving  no  husband,  but  leaving 
child  or  children,  then  my  said  executors,  or  their  successors, 
are  to  transfer  and  convey  the  said  last-mentioned  one-half  of  said 
rest,  residue,  and  remainder  of  my  said  property  and  estate  to 
such  her  child  or  children  absolutely  and  equally,  and  in  that  case 
I will  and  devise  the  same  to  them.  If  my  said  daughter  should 
die,  leaving  a husband  and  a child  or  children,  then  at  and  after 
the  death  or  remarriage  of  her  said  husband  said  executors  or  their 
successors  are  to  transfer  and  convey  said  half  of  said  rest,  resi- 
due, and  remainder  of  my  said  property  and  estate  to  her  said 
child  or  children,  and  I will  and  devise  the  same  to  them  in  that 
event.  If  my  said  daughter  should  die,  leaving  no  husband  or 
children,  then,  and  in  that  case,  said  half  of  said  residue  and  re- 
mainder of  said  estate  shall  go  to  my  executors  aforesaid,  and 
their  successors,  the  rents  and  profits  and  income  thereof  to  be  paid 
and  applied  by  them  to  the  use  of  my  said  son,  Rhea,  for  the  same 
time  as  is  above  provided  for  the  other  half  of  said  residue  and 
remainder,  and  upon  the  same  trusts,  for  the  same  length  of  time, 
and  upon  the  same  conditions  as  is  above  provided  for  the  other 
half  of  said  residue  and  remainder  of  my  said  property  and  estate.” 

Subdivision  5 is  not  material. 

“Sixth.  I will  and  direct  that  a home  shall  be  provided  for  my 
wife’s  sister,  Euretta  Miles,  for  and  during  her  life,  at  my  home- 
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stead,  and  she  shall  have  her  whole  support  from  my  estate  in 
sickness  and  health  and  burial,  the  expenses  whereof  shall  be  paid 
by  my  executors  out  of  the  net  income  of  the  whole  of  mv  estate 
the  burial  of  said  Euretta  Miles  to  be  on  my  lot  in  the  Newark 
cemetery  unless  she  should  dictate  otherwise.  In  case  of  mv  son 
Rhea's  death,  so  he  is  not  at  the  homestead  to  keep  house,  and  she 
should  wish  to  live  somewhere  else,  she  is  to  have  the  like  support 
elsewhere  where  she  may  select 

“Seventh.  In  case  I do  not  put  up  a family  monument  on  my 
burial  lot  in  the  Newark  cemetery  during  my  lifetime,  then  my 
executors  are  to  put  up  one  at  a cost  not  to  exceed  $600  nor 
less  than  $500,  within  three  years  after  my  death,  to  be  paid 
for  out  of  the  income  of  my  whole  estate,  the  character  and  style 
of  which  shall  be  determined  by  my  son  Rhea.” 

Bartlett,  J.— (after  stating  the  facts).  This  is  an  action  to 
construe  a will,  and  the  courts  below  have  held  that  the  widow  of 
testator’s  son  was  provided  for  in  a trust,  void  as  to  her,  for  the 
reason  that  it  created  an  illegal  suspension  of. the  power  of  aliena- 
tion. In  other  words,  the  will  is  held  to  have  created  but  a single 
trust,  and  that  it  is  only  invalid  as  to  the  widow  of  the  son,  but 
stands  for  all  other  purposes.  We  are  unable  to  adopt  this  con- 
struction, and  before  deciding  the  effect  that  must  be  given  to  the 
instrument,  it  is  proper  to  consider  the  situation  of  the  testator  at 
the  time  he  decided  upon  the  testamentary  scheme  which  appears 
not  only  on  the  face  of  the  will,  but  is  justified  by  those  consider- 
ations that  must  have  acted  upon  his  mind  in  forming  that  inten- 
tion which  is  manifested  in  the  final  disposition  of  his  estate. 

The  testator  was  a prominent  physician,  possessed  of  an  estate 
consisting  of  several  farms,  an  hotel,  five  dwelling  houses,  a home- 
stead, and  considerable  personal  property.  He  left  two  children, 
— a married  daughter  and  an  unmarried  son.  The  daughter  had 
two  minor  children.  The  son  was  dissipated.  The  testator  was 
a widower,  but  his  deceased  wife’s  sister,  Euretta  Miles,  resided  in 
bis  family.  If  anything  is  absolutely  clear  in  the  scheme  of  the 
will,  it  is  the  intention  of  the  testator  that  his  property  should  fol- 
low his  blood  in  the  ultimate  disposition  thereof,  and  that  the 
widow  of  his  son,  if  such  a contingency  ever  presented  as  the 
death  of  the  son  leaving  a widow,  and  no  children,  should  be 
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limited  to  a certain  portion  of  the  income  of  the  estate  only  so 
long  as  she  remained  unmarried.  The  testator  was  confronted  by 
the  task  of  dealing  with  two  distinct  and  entirely  different  situa- 
tions. The  first  was  to  determine  how  he  should  provide  for  his 
unfortunate  son,  about  31  years  of  age  at  the  time  the  will  was 
executed,  in  1884,  who  might  survive  for  many  years,  marry,  have 
children,  and  possibly  forsake  his  evil  habits.  The  second  was  to 
provide  for  a daughter  with  a living  husband  and  minor  children,  and 
secure  a portion  of  his  property  to  the  latter.  In  view  of  this 
state  of  affairs,  it  was  natural  that  the  testator,  when  he  came  to 
dispose  of  the  residue  of  his  estate,  should  seek  to  carry  out  his 
scheme  by  the  erection  of  two  distinct  trusts.  An  inspection  of 
the  will  discloses  a plan  in  entire  harmony  with  the  motives  that 
influenced  the  testator  when  he  drew  it  In  the  first  clause  he 
devises  the  homestead  to  his  son  for  life,  and  after  his  death,  if  he 
leaves  a wife  with  children,  a life  estate  in  wife,  and  fee  to  children. 
If  the  son  died  childless,  the  testator’s  daughter  took  a life  estate, 
and  the  fee  went  to  her  children.  We  have  here  aclear  indication 
of  the  manner  in  which  the  testator  proposed  to  deal  with  the 
widow  of  the  son.  He  seemed  to  contemplate  her  existence  as  not 
only  possible,  but  probable,  and  carefully  guards  the  fee  of  his  real 
estate  so  that  it  shall  follow  his  blood.  This  provision  as  to  the 
homestead  shows  the  affectionate  regard  and  solicitude  entertained 
by  the  testator  for  his  son.  The  second  clause  bequeaths  certain 
valuable  personal  property  to  the  son,  and  is  only  important  as 
emphasizing  testator’s  love  for  him.  The  third  clause  creates  a 
separate  trust  in  favor  of  the  son ; and  the  fourth  clause  erects  still 
another,  dealing  with  the  interests  of  the  testator's  daughter,  hus- 
band and  children  The  third  clause  is  in  one  respect  inartifici- 
ally  drawn,  but  there  is  no  serious  difficulty  in  construing  it,  and 
the  intention  of  the  testator  is  clear.  It  opens  with  the  formal 
words  devising  and  bequeathing  the  residue  of  his  property  to  his 
executors  for  the  purposes  of  certain  trusts.  These  words  may 
be  treated  as  merely  introductory,  as  they  are  followed  by  apt 
language  in  the  third  and  fourth  clauses  creating  separate  trusts, 
each  embracing  one  half  of  the  residuary  estate.  These  trusts  are 
not  only  separated  by  the  arrangement  of  the  will  on  its  face,  but 
in  substance  and  subject  matter.  The  trust  for  the  son  opens  with. 
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the  following  language : “ The  equal  one-half  of  said  rest,  residue, 

and  remainder  of  my  said  property  and  estate  I will,  devise,  and 
bequeath  to  my  said  executors  and  their  successors,  in  trust  to  re 
ceive  the  rents,  issues,  income,  and  profits  (including  one-half  of 
the  interest  on  moneys  invested)  thereof,  and  pay  and  apply  the 
same  to  and  for  the  use  of  my  son,  Rhea  B.  Pomeroy,  untd  he 
shall  arrive  at  the  age  of  fortv-five  years,  if  he  shall  so  long  sur- 
vive, or,  in  case  my  said  son  Rhea  should  not  live  to  reach  the  age 
of  forty-five  years,  then  to  apply  the  same  to  the  use  of  my  said 
son  during  his  life.”  As  the  son  died  before  he  attained  the  age 
of  forty-five  years,  we  need  not  examine  those  provisions  regulat- 
ing the  manner  in  which  the  trustees  were  to  deal  with  him  and 
his  interests  after  he  attained  that  age.  It  suffices  to  say  that  the 
trust  was  measured  by  the  duration  of  his  life  only.  The  trust 
provided  that  the  executors  could  sell  no  real  estate  without  the 
son’s  consent,  and  he  was  to  advise  as  to  rebuilding  and  repairs. 
It  also  provided  that,  if  the  son  died,  leaving  a child  or  children, 
the  executors  should  convey  the  half  of  the  residue  of  his  estate 
to  such  child  or  children  absolutely.  This  isof  no  importance  save 
as  it  still  further  shows  the  regard  which  the  testator  had  for  his 
son  and  his  children,  if  any  should  be  born  to  him.  The  son  died 
childless  but  he  left  a widow,  and  this  brings  us  to  the  disputed 
clause  in  the  will.  It  reads:  “If  he,  in  such  event  of  his  death 

within  the  period  last  aforesaid  (forty-five  years),  should  leave  no 
child  or  children  him  surviving,  but  should  leave  a wife  him  sur- 
viving, then  she  is  to  have,  and  I devise  and  bequeath  to  her,  one- 
half  of  the  income  of  the  said  half  of  the  rest,  residue,  and  re- 
mainder of  my  said  property,  so  long  as  she  shall  remain  his  widow, 
unmarried.  The  other  one-half  of  said  income  is  to  be  held  by 
my  said  executors  or  their  successors,  and  paid  by  them  to  and  for 
the  use  of  my  daughter,  Eliza  A.  McIntyre.  In  case  the  wife  of 
my  said  son  should  marry  again,  then  the  share  of  said  income  so 
bequeathed  to  her  is  to  go  to  my  daughter,  Eliza  A.  McIntyre,  if 
she  then  survives;  if  not,  to  her  children.” 

In  the  courts  below,  the  trust  for  the  daughter  in  the  fourth 
clause,  which  conveys  to  the  executors  in  separate  and  apt  words 
the  other  half  of  the  residue  of  the  estate  in  trust  for  the  benefit  of  the 
daughter,  including  her  husband  and  children,  is  blended  with  the 
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son’s  trust,  and  treated  as  a single  trust,  and  the  clause  just  quoted 
in  favor  of  the  son's  widow  is  declared  void,  for  the  reason  that  it 
contains  an  attempted  suspension  of  the  power  of  alienation  of  a 
portion  of  testator’s  property  beyond  the  period  permitted  by 
statute,  as  the  son  did  not  marry  until  after  the  death  of.  the 
father,  and  there  was  the  possibility  that  he  might  take  as  wife  one 
not  in  being  at  testator's  death.  We  are  not  called  upon  to  pass 
upon  the  correctnesss  of  this  decision,  supported,  as  it  is  claimed, 
by  Schettler  v.  Smith  (41  N.  Y.  328),  as  the  existence  of  two  dis- 
tinct trusts  renders  it  unnecessary  ; but  we  do  not  wish  to  be  re- 
garded as  yielding  even  an  implied  assent  to  the  decision  of  the 
court  below,  or  the  binding  force  of  the  authority  cited,  by  reason 
of  our  resort  to  a different  construction  of  this  will.  Treating  the 
trust  for  the  benefit  of  the  son  as  distinct  from  his  sister’s  trust, 
we  have  now  to  consider  the  effect  of  the  son’s  death  upon  the 
principal  of  the  fund.  A reading  of  the  provisions  for  the  benefit 
of  the  son’s  widow  that  we  have  already  quoted  in  full  shows  that 
when  the  testator  vested  in  the  widow  the  right  to  one-half  of  the 
income  of  the  trust  estate  during  her  widowhood  or  life,  if  she 
never  remarried,  he  uses  very  different  language  than  that  em- 
ployed by  him  when  he  secures  the  other  half  of  the  income  of 
this  trust  share  to  his  daughter.  When  dealing  with  the  son's 
widow,  he  says,  “She  is  to  have,  and  I devise  and  bequeath  to 
her,”  etc.  As  to  the  other  half  of  the  income  he  says,  “ It  is  to  be 
held  by  my  said  executors  or  their  successors,  and  paid  by  them 
to  and  for  the  use  of  my  daughter,  Eliza  A McIntyre.”  The 
legal  effect  of  the  son’s  death  was  to  terminate  the  trust  for  his 
benefit,  and  the  devise  and  bequest  of  one-half  of  the  income  of 
the  principal  theretofore  tied  up  in  the  trust  to  his  widow  vested 
in  her  a legal  estate  in  one-half  of  the  principal,  real  and  personal, 
to  wit,  a life  estate  during  her  widowhood,  under  the  familiar 
principle  that  a gift  of  the  rents  and  profits  of  land,  or  gift  of  the 
income  arising  from  personal  property,  vests  such  an  estate  in  the 
devisee  or  legatee  as  conforms  to  the  evident  intention  of  the  testa- 
tor. (Patterson  v.  Ellis,  11  Wend.  298;  Smith  v.  Post,  2 Ed w. 
Ch.  627 ; Hatch  v.  Bassett,  52  N.  Y.  302 ; Locke  v.  Trust  Co., 
140  id.  146  ; 35  N.  E.  578.)  During  the  time  the  son’s  widow 
remains  unmarried,  which  may  be  her  life,  she  is,  by  virtue  of  her 
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life  estate,  a tenant  in  common  with  the  owners  of  the  principal  of 
the  share  which  was  released  from  the  trust  for  the  benefit  of  the 
son  by  his  death.  The  fact  that  the  executors,  as  such,  may  have 
to  deal  with  the  income  of  the  vested  interests  in  order  to  carry 
out  (he  provisions  of  the  will,  does  not  create  any  illegal  suspen- 
sion. ( Gilman  v.  Reddington,  24  N.  Y.  9-18.)  It  is  clear  that 
the  provision  for  annual  repairs  of  homestead,  in  the  first  clause 
of  the  will,  and  for  the  support  of  Euretta  Miles,  in  the  sixth 
clause,  and  for  the  erection  of  a monument,  in  the  seventh  clause, 
are  no  part  of  the  trusts  created  for  the  3on  and  daughter,  respect- 
ively, but  are  general  charges  upon  the  entire  income  of  the 
estate,  which  must  be  paid  by  the  executors  as  such,  and  not  by 
them  as  trusteea  These  charges  will,  of  course,  diminish  the  in- 
come of  the  trust  estates,  and  all  interests  which 'vested  at  the  ter- 
mination of  the  son’s  trust  are  subject  to  their  payment  in  due 
proportion.  It  is  very  common  to  make  annuities  or  other  pay- 
ments a charge  u]K>n  an  entire  estate,  without  regard  to  whether  it 
is  carved  up  into  trusts  or  vested  interests,  and  such  a lien  is  a 
testamentary  incumbrance,  which  follows  the  estate  under  all  the 
provisions  of  the  will. 

We  have  uot  considered  it  essential  or  proper  to  decide  all  of 
the  questions  which  were  deemed  presented  by  the  court  below. 
This  appeal  requires  us  to  determine  the  interest  in  the  estate  of 
the  testator  of  the  defendant  and  appellant,  Frances  Pomeroy, 
the  widow  of  Rhea  Pomeroy.  This  question  we  have  decided. 
The  judgments  of  the  Special  Term  and  Appellate  Division  should 
be  reversed,  and  judgment  ordered  for  the  appellant,  Frances 
Pomeroy,  in  accordance  with  this  decision,  with  costa  to  her  in  all 
the  courts,  payable  out  of  the  estate.  All  concur,  except  Haight, 
J.,  absent  Judgments  reversed. 
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In  re  Von  Buncken’s  Estate.  (S.  F.  1,049.) 

{Supreme  Court  of  California,  March  23,  1898;  120  Cal.  343;  52  Pac.  Rep.  819.] 
Appointment  of  administrator — Public  administrator 

1.  The  term9  of  the  California  statute  which  prescribe  the  conditions  under 

which  letters  of  administration,  with  the  will  annexed,  shall  issue  to  the 
public  administrator,  do  not  apply  to  cases  where  the  decedent  was  testate 
but  failed  to  appoint  an  executor. 

2.  Where  a person  dies  leaving  a will  which  fails  to  name  the  executor,  such 

person  cannot  be  said  to  die  intestate  and  section  1385  of  the  Cal.  Code  of 
Civ.  Pro.,  relating  to  the  appointment  of  a public  administrator  in  case  of 
intestacy,  cannot  be  invoked  to  secure  the  issuance  of  letters  testamentary 
to  him. 


Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  city  and  county  of  San  Francisco. 

In  the  matter  of  the  estate  of  Louis  Von  Buncken,  deceased. 
From  an  order  denying  the  right  of  the  public  administrator  to  let- 
ters, and  appointing  a legatee  administrator  with  will  annexed,  the 
public  administrator  appeals.  Affirmed. 

J.  D.  Sullivan,  for  appellant 

M.  B.  Kellogg,  for  respondent 

Garoutte,  J. — Deceased  left  a will  giving  all  his  property  to 
three  legatees,  but  appointing  no  executor.  One  of  these  legatees, 
with  the  consent  of  the  others,  filed  a petition  for  the  probate  of 
said  will,  and  asked  to  be  appointed  administrator  with  the  will 
annexed.  The  public  administrator  also  asked  for  letters  of  ad- 
ministration, and  has  appealed  from  an  order  denying  his  right 
and  appointing  the  legatee;  claiming  that,  under  the  circumstan- 
ces here  presented,  section  1365  of  the  Code  of  Civil  Procedure, 
relating  to  the  appointment  of  administrators  in  cases  of  intestacy, 
should  apply.  In  Re  Bartons  Estate  (52  Cal.  638),  a case  which 
in  its  facts  is  an  exact  photograph  of  the  case  at  bar,  the  position 
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here  taken  by  the  public  administrator  was  held  unsound ; the 
court  there  holding  that  a person  dying,  leaving  a will  wherein  no 
executor  was  named,  does  not  die  intestate.  It  is  claimed  by  ap- 
pellant that,  since  the  decision  of  the  Barton  Case,  section  1850  of 
Code  of  Civil  Procedure  has  been  amended  so  as  to  give  the  pub- 
lic administrator  the  right  to  administer  upon  this  estate.  That 
section  declares  who  is  competent  to  serve  as  executor,  and  the 
amendment  upon  which  reliance  is  placed  by  the  public  adminis- 
trator reads : “ If  the  sole  executor  or  all  the  executors  are  in- 
competent, or  renounce,  or  fail  to  apply  for  letters,  or  appear  and 
qualify,  letters  of  administration  with  the  will  annexed  must  be 
issued  as  designated  and  provided  for  the  grant  of  letters  in  cases 
of  intestacy.”  It  is  plain  that  this  amendment  to  the  section  does 
not  meet  the  exigencies  of  appellant’s  case.  It  only  refers  to  cases 
where  an  executor  has  been  named  in  the  will.  It  would  be  judi- 
cial legislation  to  hold  it  applicable  to  cases  where  no  executor  is 
there  named.  For  the  foregoing  reasons  the  order  appealed  from 
is  affirmed. 

We  concur:  Van  Fleet  and  Harrison,  JJ. 


Note. -PUBLIC  ADMINISTRATORS. 

American  probate  law  has  very  generally  provided  for  a class  of  caies  that 
arc  becoming  astonishingly  frequent,  and  are  quite  apt  to  involve  a large 
amount  of  property  as  well  as  many  intricate  questions  of  law.  I refer  to  those 
statutes  that  prescribe  the  methods  of  administration  where  a person  dies  Intest- 
ate without  leaving  any  relatives  or  friends  who  are  entitled  to  apply  for  letters 
testamentary.  In  many  of  our  jurisdictions  by  express  statutory  enactment, 
a public  administrator  takes  control  of  an  estate  so  situated,  and  his  right  to 
administer  cannot  be  collaterally  brought  in  question.  (Wier  v.  Monchan, 
67  Miss.  434  : Dunn  v.  German  American  Bank,  109  Mo.  90.) 

After  a critical  examination  of  the  legislation  on  this  subject,  it  sufficiently 
appears,  to  the  present  editor,  at  least,  that  the  provisions  of  the  Massachusetts 
law  are  by  far  the  most  concise  and  effective  of  any  found  under  this  interest- 
ing topic,  and,  in  the  interests  of  uniformity  in  practice  methods,  if  for  no 
other  cause,  I append  twelve  sections  from  chapter  131  of  the  Public  Statutes. 

Section  1.  Appointment  of  public  administrators.  (G.  S.  95,  § 1.) 
There  shall  be  in  each  county  one  or  more  public  administrators,  appointed  by 
the  governor  with  the  advice  and  consent  of  the  council,  and  who  shall  hold 
office  during  the  pleasure  of  the  executive. 
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Sect.  2.  Their  duties.  (G.  S.  95.  § 2.)  Such  administrators  shall,  ex- 
cept as  hereinafter  provided,  take  out  letters  of  administration  and  faithfully 
administer  upon  the  estates  of  persons  who  die  Intestate  within  their  county  or 
elsewhere,  leaving  property  in  such  county  to  be  administered,  and  not  leav- 
ing a known  husband,  widow  or  heir  in  the  commonwealth. 

Sect.  3.  Public  administrators  not  to  act  when  heir,  etc.,  claims  the  right. 
(G  S.  95.  § 3.)  Administration  shall  not  be  granted  to  a public  adminis- 
trator when  the  husband,  widow,  or  an  heir  of  the  deceased,  in  writing, 
claims  the  right  of  administration,  or  requests  the  appointment  of  some  other 
suitable  person  to  the  trust,  If  such  husband,  widow,  heir,  or  other  person 
accepts  the  trust  and  gives  the  bond  required. 

Sect.  4.  To  cease  to  act  when  heirs,  etc.,  claim  right,  or  when  will  is 
proved.  (G.  8.  95.  §§  4,  5.)  If.  after  the  granting  of  letters  of  administra- 
tion to  a public  administrator  and  before  the  final  settlement  of  the  estate,  the 
husband,  widow  or  an  heir  of  the  deceased  in  writing  claims  tiic  right  of  ad- 
ministration or  requests  the  appointment  of  some  other  suitable  person  to  the 
trust,  or  if  a will  of  the  deceased  is  thereafter  proved  and  allowed,  the  Probate 
Court  shall  grant  letters  of  administration  or  letters  testamentary  accordingly; 
and  when  the  person  to  whom  such  letters  are  so  granted  gives  the  bond  required 
by  law,  the  powers  of  the  public  administrator  over  the  estate  shall  cease. 

Sect.  5.  Public  administrators  to  surrender  letters,  to  render  accounts,  etc. 
(G.  S.  95,  § 5.)  Every  public  administrator  shall,  upon  the  appointment 
and  qualification  of  an  executor  or  administrator  as  his  successor,  surrender 
into  the  Probate  Court  his  letters  of  administration  in  such  case,  with  an 
account  under  oath  of  his  doings  therein  ; and,  upon  a just  settlement  of  such 
account,  shall  pay  over  and  deliver  to  his  successor  all  sums  of  money  remain- 
ing in  his  hands,  and  all  property,  effects,  and  credits  of  the  deceased  not  then 
administered. 

Sect.  8.  To  give  bond.  (G.  S.  95,  § 6.)  Every  public  administrator 
shall  give  bond  to  the  judge  of  the  Probate  Court  for  the  faithful  performance 
of  his  duties  in  like  manner  as  is  required  of  other  administrators,  except  that 
the  condilion  of  the  bond  shall  contain  an  additional  clause  requiring  a com- 
pliance with  the  provisions  of  the  preceding  section. 

Sect.  7.  May  give  general  bond.  (G.  S.  95,  § 7.)  Instead  of  a separate 
bond  for  each  estate,  a public  administrator  may  give  a general  bond  for  the 
faithful  administration  of  all  estates  on  which  letters  of  administration  may 
be  granted  to  him  as  such  public  administrator.  Such  bond  shall  be  given 
with  sufficient  surety  or  sureties,  in  such  sum  as  the  Probate  Court  may  order, 
payable  to  the  judge  of  saiil  court  and  his  successors,  and  with  condition  sub- 
stantially as  follows  : 

First.  To  make  and  return  to  the  Probate  Court,  within  three  months  from 
the  time  of  the  granting  to  him.  as  public  administrator,  of  letters  of  adminis- 
tration on  the  estate  of  a person  deceased,  a true  inventory  of  all  the  real  and 
personal  estate  of  such  person  which  at  the  time  of  the  making  of  such  inven- 
tory shall  have  come  to  his  possession  or  knowledge. 

Second.  To  administer  according  to  law  all  personal  estate  of  every  such 
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person  which  may  come  to  the  possession  of  said  administrator  or  of  any  per- 
son for  him.  snd  also  the  proceeds  of  any  of  the  real  estate  of  such  person  that 
may  he  sold  by  said  administrator. 

Third.  To  render  upon  oath  a true  account  of  his  administration  of  every 
such  estate  at  least  once  a year  until  the  trust  is  fulfilled,  unless  he  is  excused 
therefrom  in  any  year  by  the  court ; and  also  to  render  6uch  account  at  such 
other  times  as  the  court  may  order. 

Fourth.  To  pay  the  balance  of  every  such  estate,  remaining  In  his  hands 
upon  the  settlement  of  his  accounts,  to  such  persons  as  the  court  may  direct , 
and,  when  such  estate  has  been  fully  administered,  to  deposit  with  the  treas- 
urer of  the  commonwealth  the  whole  amount  remaining  in  his  hands. 

Fifth,  Upon  thtrappointment  and  qualification  in  any  case  of  an  executor  or 
administrator  ns  his  successor,  to  surrender  into  the  Probate  Court  his  letters 
of  administration  in  such  case,  with  an  account  under  oath  of  his  doings 
therein,  and,  upon  a just  settlement  of  such  account,  to  pay  over  and  deliver 
to  such  successor  all  sums  of  money  remaining  in  his  nands,  and  aTl  property 
effects,  and  credits  of  the  deceased  not  then  administered. 

Sect.  8.  When  such  bond  is  given,  annual  accounts  to  be  rendered,  and  new 
sureties  may  be  required.  (G.  S.  95,  § 8 ) Every  public  administrator 
who  gives  such  general  bond  shall,  at  the  Probate  Court  first  held  in  his 
county  after  the  first  day  of  January  in  each  year,  render  an  account  under 
oath  of  all  balances  of  estates  then  remaining  in  his  hands  ; and  the  court  may 
at  any  time  require  additional  sureties  to  be  furnished  upon  such  administra- 
tor’s boud,  or  may  require  a new  bond  to  be  given. 

Sect.  9.  When  limitations  of  actions  by  creditors,  etc.,  ltegins,  if  such  bond 
is  given.  (G.  8.  95,  § 9.)  All  periods  of  time  which  by  law  begin  to  run 
in  other  cases  from  the  time  of  giving  bond  by  an  administrator,  shall,  when 
such  general  bond  is  given,  begin  to  run  as  to  each  estate  from  the  date  of  the 
letters  of  administration. 

Sect.  10.  Public  administrators  may  sell  real  estate  for  payment  of  debts, 
etc.  (G.  S.  95,  § 10.)  Public  administrators  may  be  licensed  to  sell  real 
estate  for  the  payment  of  debts,  and  shall,  except  as  herein  otherwise  provided, 
administer  estates  and  reuder  their  accounts  in  the  same  manner  as  other  ad- 
ministrators. 

Sect,  11.  Real  estate  may  be  sold,  etc.  (G.  S.  95,  § 11.)  After  three 
years  from  the  date  of  letters  of  administration  to  a public  administrator,  the 
Probate  Court  may,  if  it  appears  to  be  for  the  interest  of  all  concerned,  author- 
ize such  administrator  to  sell  the  real  estate  of  the  deceased,  although  such  sale 
is  not  necessary  for  the  payment  of  debts.  In  such  case  the  public  adminis- 
trator shall  proceed  in  the  same  manner  as  is  required  of  administrators  when 
licensed  to  sell  real  estate  for  the  payment  of  debts. 

Sect.  12.  Public  administrators  to  deposit  balances  of  estates  with  the  state 
treasurer.  (G.  8.  95.  g 12 ; 7 Allen,  509.)  When  an  estate  has  been  fully 
administered  by  a public  administrator,  he  shall  deposit  the  balance  of  such 
estate  remaining  lu  his  hands  with  the  treasurer  of  the  commonwealth,  who 
shall  receive  and  hold  it  for  the  benefit  of  those  who  may  have  lawful  claims 
thereon. 
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In  New  York  the  rights,  powers,  aid  obligations  of  the  public  administrator, 
upon  his  becoming  vested  witli  the  right  to  administer  upon  any  estate,  are 
specifically  declared  by  the  statute  as  follows:  " 1.  He  shill  have  ail  the  rights, 
powers,  and  authority  given  by  law  to  any  administrator,  except  so  far  as  the 
same  may  be  qualified  by  the  succeeding  provisions;  2.  He  may,  like  any  other 
administrator,  sue  and  be  sued;  3.  He  ahull  make  and  return  an  inventory  in 
all  cases,  in  the  same  manner  and  within  the  same  time  ns  is  required  by  law  of 
other  administrators;  and  the  same  proceedings  may  be  had  to  cont|>el  such  re- 
turn; 4.  He  may  sell  the  personal  property  of  the  deceased  at  public  auction, 
after  publishing  notice  thereof  three  days,  daily  in  a newspaper  in  the  city  of 
New  York;  but  lie  shall  not  sell  any  property,  exceeding  five  hundred  dollars 
in  value,  without  having  given  such  notice  daily  for  fourteen  days;  5.  He  shall 
not  sell  any  public  stock,  or  stock  in  any  incorporated  company,  unless  for  the 
payment  of  debts,  and  on  the  order  of  the  surrogate,  to  be  duly  entered  on 
his  records;  0.  In  all  cases  where  the  estate  of  any  deceased  person  in  his  hands 
shall  exceed  the  value  of  two  hundred  and  fifty  dollars,  he  shall  give  notice  to 
the  creditors  of  the  deceased  to  exhibit  their  claims,  by  publication,  once  in 
each  week  for  eight  weeks,  in  a newspaper  printed  in  the  said  city,  and  In  the  state 
paper;  7.  He  may,  in  his  discretion,  proceed,  as  other  administrators  are  al- 
lowed by  law,  to  compel  creditors  to  exhibit  their  claims,  and  with  the  like 
effect  in  all  respects;  8.  He  shall  adjust  and  pay  all  demands  against  the  estate 
of  the  deceased,  in  the  same  manuer  as  other  administrators;  and,  like  them, 
may  refer  all  disputes  respecting  such  demunds;  9 One  year  after  lie  shall 
have  liecome  vested  with  the  right  of  administering  upon  any  estate,  he  shall 
account  on  oath  to  the  surrogate  of  New  York  for  all  assets  of  such  estate  re- 
ceived by  him,  and  for  the  application  thereof;  and  the  same  proceedings  may 
be  had  to  compel  such  account  as  are  provided  by  law  in  the  case  of  adminis- 
trators; 10.  He  may,  in  his  discretion,  proceed  as  other  administrators  are  al 
lowed  by  law,  after  the  expiration  of  twelve  months  from  the  time  he  became 
vested  with  the  powers  of  an  administrator  on  any  estate,  to  iiave  a final  settle- 
ment of  his  accounts  in  relation  to  9uch  estate,  and  with  the  like  effect;  11.  In 
the  settlement  of  his  accounts,  he  shall  not  lie  allowed  for  any  payments  made 
by  him,  unless,  In  addition  to  the  other  voucher  therefor,  it  shall  appear  that 
the  same  were  made  on  a joint  check,  signed  by  himself  and  the  comptroller  of 
the  city  of  New  York,  upon  the  bank  iu  which  Ills  deposits  are  required  to  be 
made;  excepting  that  he  may  be  allowed  for  current  expenses  authorized  by 
law,  not  to  exceed  twenty  dollars  in  any  one  case;  12.  In  the  settlement  of  his 
accounts,  he  shall  not  lie  allowed  for  any  demand  which  he  may  have  against 
tile  estate  of  the  deceased,  unless  such  demand  was  specified  in  writing  to  the 
surrogate  at  the  time  of  applying  for  letters  of  administration,  or  at  the  time  of 
filing  the  affidavit  herein  required  to  vest  him  with  the  rights  of  an  adminis- 
trator, nor  unless  It  shall  appear  that  lie  had  such  demand,  or  that  his  respon- 
sibility on  which  it  may  be  founded  existed  previous  to  the  death  of  the  iierson 
against  whose  estate  it  may  be  exhibited;  18.  He  shall  pay  all  legacies  nnd 
shares  of  the  estate  of  the  deceased,  according  to  the  decrees  of  the  surrogate; 
14.  The  balance  of  any  moneys  remaining  in  his  hands  on  the  adjustment  of 
Vol.  111-84 
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his  accounts  shall  be  paid  into  the  treasury  of  the  city  of  New  York;  and  he 
■hall  transfer  and  deliver  to  the  corporation  of  the  said  city  ail  public  stocka 
and  all  stocks  in  any  incorporated  company  belonging  to  the  estate  of  the  de- 
ceased. (2  R.  8.  128.) 


In  re  Kennedy’s  Estate.  (S.  F.  730.) 

[Supreme  Court  of  California,  March  29,  1898;  120  Cal.  458;  62  Pac.  Rep. 

820.] 

Accounting  of  executors— Guardian  ad  litem. 

1.  An  executor  or  administrator,  who  is  making  an  irregular  disbursement  of 

the  funds  of  the  estate,  docs  so  at  his  peril,  and  cannot  take  refuge  in  a 
technical  defense  when  called  upon  to  account  for  the  administration  of 
his  trust. 

2.  A mere  guardian  ad  litem,  whatever  may  have  been  his  powers  to  bind  the 

infant  for  whom  he  acts  in  any  legitimate  matter  connected  with  the  liti- 
gation. is  absolutely  without  power  to  authorize  the  expenditure  of  the 
infant's  money  which  comes  from  a source  entirely  distinct  from  anything 
connected  with  the  suit  for  which  the  guardian  ad  litem  acts. 

3.  An  executor  who  sells  an  interest  in  real  property  which  belongs  to  him 

and  to  certain  trustees  as  tenants  in  common,  and  who  allows  the  trustee  to 
appropriate  the  avails  of  the  sale,  is  properly  charged  in  a final  accounting 
with  the  amount  so  appropriated,  and  will  not  be  heard  to  plcati  that  his 
action  was  based  upon  an  order  of  the  court  duly  issued  in  an  action  to 
settle  the  trust  estate,  especially  when  it  appears  that  he  was  not  even  a 
party  to  that  suit,  and  that  the  order,  in  no  event,  could  have  been  binding 
upon  him  or  the  property  of  the  estate  which  it  was  his  duty  to  secure  and 
preserve. 

4.  There  is  no  impropriety  In  the  courts  listening  to  certain  objections  to  an 

executor’s  account  before  such  objections  have  been  reduced  to  writing 
and  duly  filed. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  city  and  county  of  San  Francisco. 

Hon.  J.  V.  Coffey,  Presiding  Judge. 
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In  the  matter  of  the  estate  of  Amelia  Marie  Kennedy,  deceased 
From  an  order  surcharging  the  final  account  of  the  executor,  Al- 
fred Chaigneau,  he  appeals.  Order  modified. 

J.  J.  Roche  and  Cormack  it  Donohoe,  for  appellant 

L.  L.  Solomons  and  W.  H.  Lin/orth , for  respondent 

Henshaw,  J. — This  is  an  appeal  by  the  executor  from  the  order 
of  court  surcharging  his  final  account  with  the  sum  of  $4,500 
Stripped  to  its  essential  facts,  the  case  is  this:  Edward  Kennedy 
was  the  husband  of  Amelia  Marie,  and  the  father  of  Edward  T. 
and  Frederick  E.  Dying,  he  left  one-half  of  his  estate  to  his 
widow,  and  one-half  to  trustees  for  his  children.  The  larger  poi> 
tion  in  value  of  the  estate  consisted  of  real  property,  which  was 
distributed  in  undivided  interests,  one-half  to  the  widow,  and  one 
half  to  the  trustees.  The  lands  have  never  been  partitioned  in 
severalty,  nor  the  interests  segregated ; saving  that,  when  he  at- 
tained his  majority,  there  was  conveyed  to  Edward  T.,  as  an  un- 
divided interest,  his  one-half  of  the  trust  property.  In  time, 
Amelia  Marie,  widow  and  mother,  died,  and  the  two  sons  named 
became  entitled  to  their  mother’s  estate.  They  each  owned  then 
one-half  of  the  trust  property,  and  one-half  of  the  property  left 
by  their  mother.  Edward  T.  attained  his  majority,  married,  and 
died  intestate,  leaving  as  sole  heirs  at  law  his  widow,  Ida,  and  a 
minor  child,  Edna  Thereafter,  Frederick  E.  having  reached  the 
age  of  twenty-one,  an  action  was  brought  by  the  trustees  to  settle 
the  affairs  of  the  trust,  and  distribute  its  property.  Ida  and  Edna, 
the  widow  and  child,  were  made  parties:  a guardian  ad  litem  hav- 
ing been  nominated  to  represent  the  latter.  The  court  stated. the 
account,  and  charged  the  trust  with  large  sums  of  money.  There 
being  no  funds  in  the  trust,  these  charges  were  made  a lien  upon 
its  lands,  which  were  ordered  sold  in  sufficient  amount  to  discharge 
them.  To  meet  these  obligations  there  was  sold  for  $9,000  a piece 
of  realty,  the  title  to  which  stood  in  undivided  interests  as  follows: 
one-half  in  the  estate  of  Amelia  Marie  Kennedy,  one-fourth  in  the 
trust,  and  one-fourth  in  the  estate  of  Edward  T.  Kennedy.  Leave 
of  court  was  obtained  by  this  appellant,  as  executor  of  Amelia 
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Marie  Kennedy’s  estate,  to  sell  its  one-half ; and  the  sale  was  made 
for  $4,500,  and  confirmed.  Like  leave  and  confirmation  was  se- 
cured by  the  administrator  of  Edward  T.  Kennedy’s  estate.  The 
purchaser  received  the  separate  deeds  at  one  time,  and  paid  over 
the  money  in  grosa  Of  this  money,  $4,500,  of  course,  should  have 
gone  into  the  estate  of  Amelia  Marie  Kennedy,  $2,250  to  the  estate 
of  Edward  T.  Kennedy,  and  $2,250  to  the  trust.  Instead,  how- 
ever, the  parties  to  that  action  agreed  and  bound  themselves  by  a 
stipulation  (so  far  as  the  signatures  of  their  respective  attorneys  at 
law  could  bind  them)  to  devote  the  $9,000  to  the  cancellation  of 
the  charges  against  the  trust  In  due  course,  the  court  (whose  at- 
tention, doubtless,  was  not  directed  to  the  fact  that  it  was  dispos- 
ing of  moneys  not  belonging  to  the  trust,  and  in  particular  of  the 
moneys  of  a minor,  coming  from  a source  independent  of  the  trust) 
made  its  order  in  accordance  with  the  stipulation.  The  charges 
were  thus  paid,  and  the  remaining  money,  amounting  to  $1,975, 
was,  according  to  the  stipulation,  paid  over  to  the  trustees  for  dis- 
tribution under  the  terms  of  the  trust  To  all  this  Alfred  Chaig- 
neau,  the  executor,  was  not  a party.  But  he  was  conversant  with 
the  proceedings,  and  acquiesced  in  the  disposition  which  was  made 
of  the  money  of  the  estate  he  represented.  In  his  final  accounting 
the  executor  stated  the  facts  connected  with  the  sale,  the  stipula- 
tion, and  the  order  of  the  court  disposing  of  the  funds,  and  declined 
to  charge  himself  with  the  $4,500,  or,  what  amounted  to  the  same 
thing,  insisted  that,  if  charged  with  this  item,  he  should  be  cred- 
ited with  the  full  amount,  as  having  been  disbursed  under  the 
stipulation  and  order  of  the  court  in  the  equity  proceedings.  Ob- 
jection to  the  account  was  made  by  R.  McColgan.  He,  by  convey- 
ance and  assignment  from  Edward  T.  Kennedy’s  widow,  Ida,  had 
become  the  owner  of  all  her  interest  as  heir  at  law  of  her  husband 
in  the  estate  of  Amelia  Marie  Kennedy.  This  assignment  was  exe- 
cuted and  filed  in  the  estate  of  Amelia  Marie  long  before  the 
stipulation  and  order  pursuant  to  it  were  made  in  the  action  to 
close  the  trust  Thus,  at  the  time  Ida,  by  her  attorney,  signed 
the  stipulation,  she  had  parted  with  her  interest  in  the  estate  of 
her  mother-in-law.  Upon  this  showing  the  Probate  Court  sur- 
charged the  executor’s  account  with  the  sum  of  $4,500,  and  al- 
lowed no  credit  for  its  disbursement. 
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The  appellant  first  attacks  the  finding  that  he  received  the  $4,- 
500.  Under  the  facts,  it  was  his  duty  to  have  taken  it;  and  he 
was  chargeable  with  its  receipt,  unless  excused  by  the  stipulation 
and  the  order,  for  an  executor  is  chargeable,  not  only  with  the  as. 
sets  which  come  into  his  possession,  but  also  with  those  which  by 
negligence  he  has  failed  to  collect.  ( Wheeler  v.  Bolton , 92  Cal. 
159;  28  Pac.  558.)  The  order  can  afford  him  no  protection.  The 
court  had  no  (lower  to  make  disposition  of  any  moneys  other  than 
those  belonging  to  the  trust  It  doubtless  would  not  have  at- 
tempted so  to  do,  had  it  been  in  full  possession  of  the  facts.  The 
executor  was  not  even  a party  to  that  suit,  and  consequently  the 
order  in  no  event  could  have  been  binding  upon  him,  or  the  prop- 
erty of  the  estate  which  it  was  his  duty  to  secure  and  preserve.  He 
cannot,  then,  find  justification  in  the  order.  What  protection  does 
tlie  stipulation  afford  him?  If  the  expenditure  of  the  $4,600  (for 
it  must  be  treated  as  money  received  and  expended)  had  been  ex- 
pressly authorized  by  all  the  parties  in  interest,  and  they  were  sui 
.juris,  the  executor  would  have  been  protected  against  any  future 
demand  upon  their  part  And  this  even  if  the  outlay  had  been 
irregular,  and  not  strictly  in  line  with  his  duty;  for,  under  equita 
ble  principles,  they  would  have  been  estopped  from  contesting  the 
outlay,  which  was  to  their  advantage,  and  which  they  had  both 
induced  and  sanctioned.  {Poole  v.  Slunday , 103  Mass.  174;  Perry 
v.  Wooton,  5 Humph.  524)  Under  this  principle  the  disbursement 
authorized  by  Federick  E.  should  be  credited  to  the  executor.  It 
was,  in  effect,  an  advance  made  by  the  executor  to  him,  and 
chargeable  to  his  distributive  share  of  the  estate.  The  same  could 
be  said  of  the  disbursement  on  behalf  of  the  widow,  Ida,  if  at  the 
time  it  was  authorized  and  made  she  had  owned  an  interest  in  the 
estate.  But  she  did  not  She  had  sold  it  long  before,  and  the 
transfer  of  her  interest  was  on  file  with  the  papers  in  the  estate. 
But  it  is  said  that  the  executor  was  not  chargeable  with  notice  of 
the  transfer,  because,  though  filed,  it  had  not  been  recorded.  He 
is  not  accountable  because  of  the  notice,  nor  excusable  for  lack  of 
it  The  matter  of  notice  has  no  pertinency.  He  was  making  an 
irregular  disbursement  of 'the  funds  of  the  estate,  and  he  did  so  at 
his  peril.  If  the  person  at  whose  instance  they  were  expended 
had  an  interest  in  the  estate,  the  amount  might  be  charged  against 
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that  interest  If  she  did  not,  then  the  executor  must  stand  the 
consequences.  He  can  therefore  receive  no  credit  for  the  dis- 
bursement of  one-fourth  of  the  $4,500  upon  the  authorization  of 
Ida,  who  was  a stranger  in  interest  to  the  estate  of  Amelia  Marie. 
The  authorization  for  the  disbursement  of  the  remaining  one  fourth 
is  found  in  the  signature  of  the  guardian  ad  litem  to  the  stipula- 
tion. Whatever  may  have  l>een  that  guardian’s  powers  to  bind 
the  infant  and  her  property  in  the  matter  of  the  litigation  attending 
the  closing  of  the  trust,  in  which  alone  he  represented  her,  it  cer- 
tainly needs  no  argument  to  show  that  he  had  absolutely  no  power 
to  authorize  the  expenditure  of  her  money  coming  from  a totally 
distinct  source.  As  it  is,  the  unfortunate  executor  stands  in  the 
position  of  a mere  volunteer  in  the  payment  of  another’s  debt 

It  is  finally  argued  that  in  the  action  to  close  the  trust  the  court 
made  the  allowed  charges  a “ lien  upon  all  the  land  mentioned  in 
the  decree ; " that  the  decree  mentioned  all  the  lands  belonging  to 
Amelia  Marie  Kennedy's  estate,  since  they  were  originally  owned 
in  equal,  undivided  interests  by  the  estate  and  by  the  trust  And 
thus  the  conclusion  is  drawn  that  the  executor  was  justified  in  paying 
out  the  money  to  relieve  the  lands  of  the  estate  of  Amelia  Marie 
Kennedy  from  the  lieu  so  decreed.  It  seems  hardly  necessary  to  say 
that  the  lien  was  created  against,  and  could  only  have  attached  to, 
that  interest  and  estate  in  the  lands  which  belonged  to  the  trust, 
and  that  the  interest  of  the  estate  of  Amelia  Marie  Kennedy  was 
not,  and  could  not  have  been,  affected  by  the  decree.  It  was  not 
improper  for  the  court  to  listen  to  objections  to  the  executor’s 
account  in  advance  of  the  filing  of  written  objections.  The  mode 
was  within  the  discretion  of  the  judge.  (In  re  Sanderson , 74  Cal. 
199 ; 15  Pac.  753.)  Therefore  against  the  sum  of  $4,500  sur- 
charged the  executor  should  be  allowed  credit  for  $2,250  paid  a3 
an  advance  to  Frederick  E.  Kennedy,  and  chargeable  against  his 
distributive  portion  of  the  estate.  Let  the  order  settling  the  final 
account  be  modified  accordingly,  and  let  the  executor  be  allowed 
from  the  estate  his  costs  on  this  appeal. 

We  concur:  Temple  and  McFarland,  JJ. 
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Bermingham  vs.  Wilcox  et  al.  (S.  F.  844.) 

fSupreme  Court  of  California,  March  31, 1898;  120  Cal.  467;  52  Pac.  Rep.  822.] 

Testamentary  trusts  — Improvident  investment  of  trus- 
tee. 

1.  A trustee  becomes  personally  liable  to  the  estate  be  represents  when  be  in- 

vests the  funds  of  that  estate  in  the  bonds  of  a private  corporation  organ- 
ized by  him  for  the  purpose  of  mining  bituminous  rock,  and  in  which  he 
is  both  a stockholder  and  director.  Such  an  investment  is.  in  effect,  a 
dealing  by  the  trustee  with  the  funds  of  his  beneficiary  for  his  own  advan- 
tage— in  other  words,  a loan  of  the  money  to  himself,  a transaction  which 
the  law  condemns. 

2.  If  an  executor,  by  his  negligence,  suffers  ills  coexecutor  to  receive  and 

waste  the  estate,  when  he  has  the  means  of  preventing  it  by  proper  care, 
he  is  liable  to  the  beneficiaries  under  the  will  for  the  estate  so  wasted. 

8.  A trustee  is  required  to  exercise  the  same  measure  of  diligence  that  a man 
of  ordinary  prudence  would  be  expected  to  exercise  in  the  care  of  his  own 
property  under  the  same  circumstances. 

4.  In  a suit  by  a trustee  against  a beneficiary  and  a co-trustee  for  an  accounting 
of  a portion  of  the  trust  estate,  neither  of  the  trustees  should  be  allowed  to 
balance  the  equities  existing  between  themselves,  when  it  appears  that  im- 
provident investments  were  made  by  one  trustee  through  the  negligence  of 
the  other. 

8.  When  two  or  more  trustees  are  jointly  and  severally  liable  to  the  beneficia- 
ries for  a breach  of  trust  arising  through  an  Improvident  Investment,  a 
right  of  contribution  exists  among  themselves  the  amount  of  which  may 
be  determined  by  a suit  brought  for  that  purpose. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a term 
held  in  and  for  the  city  and  county  of  San  Francisco. 

Action  by  John  Bermingham  against  Alfred  H.  Wilcox  and 
another  for  the  allowance  and  approval  of  plaintiff's  accounts  as 
executor  of  the  will  of  Alfred  H.  Wilcox,  deceased.  From  a judg- 
ment for  defendant  Wilcox,  and  an  order  denying  a new  trial, 
plaintiff  appeals.  Affirmed. 

Blake , Williams  & Harrison  (E.  IF.  McKinstry , of  counsel),  for 
appellant 

William  Matthews  and  Bicknell  <k  TVask,  for  respondents. 
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Harrison,  J. — By  the  last  will  and  testament  of  Alfred  H. 
Wilcox,  the  plaintiff  and  one  E.  F.  Spence  were  appointed  its 
executors,  and  certain  real  and  personal  property  was  devised  to 
them  in  trust  for  the  use  and  benefit  of  four  minor  children  of  the 
testator,  to  be  transferred  to  them  respectively  as  they  should  ar- 
rive at  the  age  of  twenty-one  years.  At  the  close  of  the  adminis- 
tration of  the  estate,  September  4, 1885,  the  property  so  devised  in 
trust  was  distributed  to  them  in  accordance  with  the  terms  of  the 
will.  In  November  of  that  year  they  reported  to  and  filed  with 
the  court  their  acknowledgment  that  they  had  received  the  said 
property  so  distributed  to  them  in  trust,  and  thereupon  were  dis- 
charged from  their  duties  as  executors.  In  the  lifetime  of  the  tes- 
tator they  had  each  acted  ns  his  agent, — the  appellant  in  San 
Francisco  and  Spence  in  Los  Angeles,— and  had  been  intrusted 
by  him  in  the  management  of  portions  of  his  property,  each,  how- 
ever, acting  independently  of  the  other,  nnd  only  in  such  matters 
as  the  testator  placed  in  their  hands  At  his  death  in  August, 
1883,  each  of  them  had  under  his  management  different  portions 
of  the  property  thus  placed  in  their  control,  and  they  appeared 
to  have  continued  to  retain  such  separate  control  and  manage- 
ment after  their  appointment  as  executors  down  to  the  date  of  the 
distribution  to  them  as  aforesaid,  and  thereafter  until  the  death 
of  Spence,  in  1892,  after  which  the  plaintiff  acted  as  sole  trustee. 
Upon  the  death  of  Spence  the  appellant  went  to  Los  Angeles  to 
take  possession  of  the  trust  estate  that  had  been  in  his  hands,  and 
received  as  a portion  thereof  certain  bonds  of  the  San  Luis  Obispo 
Bituminous  Rock  Company,  amounting  to  the  par  value  of  $10,000. 
Alfred  H.  Wilcox,  the  youngest  of  the  beneficiaries,  came  of  age 
October  13, 1893,  and  in  May,  1894,  the  plaintiff  brought  this  action 
against  him  and  the  personal  representative  of  Spence  for  the  allow- 
ance and  approval  of  his  accounts  by  the  court,  and  to  have  the  trust 
estate  in  his  hands  ascertained  and  specified.  In  a scheduleannexed 
to  his  complaint  he  names  theaforesaid  bonds  asa  portion  of  the  trust 
estate  in  his  hands,  and  there  is  annexed  to  the  answer  of  the  perso- 
nal representative  of  the  estate  of  Spence  a statement  purporting  to 
represent  the  receipts  and  disbursements  by  Spence  in  his  lifetime 
for  the  account  of  the  trust  estate  in  his  hands,  in  which  is  charged 
for  said  bonds,  under  the  date  of  December  23,  1890,  the  sum  of 
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$10,087.50.  This  item  in  the  account  is  contested  by  Wilcox  upon 
the  ground  that  it  was  an  unauthorized  investment  of  the  trust 
moneys,  and  that  plaintiff  is  liable  to  him  therefor  by  reason  of 
his  negligence  in  permitting  Spence  to  make  the  investment  The 
court  found  that  the  payment  of  $10,087.50  for  said  bonds  was  an 
unauthorized  investment  of  the  trust  funds,  and  that  the  bonds 
should  not  be  included  in  the  property  of  the  trust,  but  that  the 
amount  paid  therefor  should  be  retired  from  the  accounts,  and  that 
the  plaintiff  as  well  as  the  estate  of  Spence  is  liable  to  Wilcox 
for  the  moneys  paid  therefor.  Judgment  for  this  amount  was  ac- 
cordingly rendered  in  favor  of  Wilcox  against  the  plaintiff,  and 
also  against  the  estate  of  Spence,  the  latter  to  be  paid  in  due  course 
of  administration.  From  this  judgment,  and  an  order  denying  a 
new  trial,  the  plaintiff  appealed.  No  appeal  has  been  taken  on 
behalf  of  the  estate  of  Spence. 

The  appellant  contends  that  the  court  erred  in  finding  that  the 
investment  in  the  bonds  by  Spence  was  not  within  the  purposes  of 
the  trust,  and  was  unauthorized ; and  also  that,  even  if  the  invest- 
ment was  unauthorized,  as  it  was  made  by  Spence  without  his 
knowledge,  he  is  not  liable  for  any  loss  resulting  therefrom,  or  at 
least  until  the  estate  of  Spence  shall  have  been  exhausted  ; and, 
further,  tlmt  he  is  entitled  to  a decree  herein  that  the  estate  of 
Spence  pay  the  money  into  court  to  take  the  place  of  the  bonds. 

1.  The  court  finds  that  Spence  purchased  the  bonds  for  his  own 
account,  and  paid  therefor  with  the  trust  funds  in  his  hands,  and 
nearly  a year  afterwards  placed  them  among  the  securities  held  by 
him  for  the  beneficiary,  but  never  at  any  time  made  any  written 
declaration  that  they  were  the  property  of  the  beneficiary,  or  a 
portion  of  the  trust  estate.  The  sufficiency  of  the  evidence  to 
justify  this  finding  is  concisely  presented  in  the  opinion  of  the 
judge  of  the  Su|>erior  Court  as  follows:  “On  December  22,  1890, 

Spence  bought  the  bonds.  On  December  23,  1890,  he  drew  a 
check  for  $10,087.50  to  pay  for  the  bonds.  A copy  of  the  check 
is  in  evidence.  It  is  addressed  to  the  First  National  Bank  of  Los 
Angeles,  of  which  bank  he  was  president  It  is  not  payable  to 
any  one.  It  is  payable  to  ‘ 20  bonds  500  each  San  Luis  Obispo 
Bituminous  Rock  Co.’  It  is  charged  ‘to  the  account  of  A.  H. 

Wilcox.’  It  is  signed,  ‘E.  F.  Spence.'  From  this  it  does  not 
Vol.  Ill— 85 
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appear  to  whom  the  money  went.  It  does  appear  that  it  went 
from  Wilcox.  As  the  check  was  signed  * E.  F.  Spence,'  the  money 
of  Wilcox  to  the  extent  of  $10,087.50  must  have  been  in  the 
private  account  of  E.  F.  Spence.  The  bonds  appear  on  the  books 
of  the  bituminous  rock  company  as  the  bonds  of  E.  F.  Spence 
They  were  bought  by  Spence  on  the  22d  day  of  December,  1890. 
The  extract  from  the  bond  book  in  evidence  shows  that  on  the 
10th  of  May,  1891,  $350  interest  was  paid  on  these  bonds.  The 
account  of  Spence,  trustee  of  A.  H.  Wilcox  estate,  appended  to 
Mrs.  Spence’s  answer  to  the  complaint,  shows  that  he  did  not  credit 
this  interest  to  Wilcox  until  November  10,  1891.  It  may  be 
inferred  that  Spence  did  not  until  that  date  consider  Wilcox  the 
owner  of  the  bonds.  In  answer  to  these  facts  it  is  urged  that  the 
check  would  have  proved  that  the  purchase  was  for  Wilcox.  The 
check  was  in  Spence’s  possession.  It  could  have  been  produced 
or  withheld  at  his  pleasure.  It  shows,  when  produced,  that  he 
used  the  money  of  his  cestui  que  trust  to  buy  bonds  for  himself ; 
but,  apart  from  all  this,  Spence  was  a stockholder  in  and  director 
of  the  bituminous  rock  company.  The  trustee  thus  sold  to  his 
cestui  que  trust  bonds  in  which  he  was  interested.” 

The  court  also  finds  in  its  third  finding  that  the  San  Luis 
Obispo  Bituminous  Rock  Company  was  n private  corporation, 
organized  and  created  by  Spence  and  others  for  the  purpose  of 
mining  and  dealing  in  bituminous  rock,  and  that  at  the  time  the 
bonds  were  purchased  by  Spence,  and  also  at  the  time  when  he 
placed  them  among  the  securities  belonging  to  the  trust  estate,  the 
property  of  the  corporation  was  incumbered,  and  of  but  little  value, 
and  that  during  all  this  time  up  to  his  death  Spence  was  both  a 
stockholder  and  a director  in  the  corporation.  As  there  is  no  ex- 
ception to  the  sufficiency  of  the  evidence  to  sustain  the  finding  of 
these  facts,  it  must  be  held  that  the  investment  of  the  trust  funds 
in  these  bonds  by  Spence  was,  in  effect,  a dealing  by  the  trustee 
with  the  funds  of  his  beneficiary  for  his  own  advantage,  — a loan 
of  the  money  to  himself,  — which  is  forbidden  (Civ.  Code,  § 2229). 
and  for  which  he  must  account  to  the  beneficiary  at  the  option  of 
the  latter  (id.  § 2287),  irrespective  of  the  character  of  the  bonds. 

2.  The  court  finds  that  the  plaintiff,  by  his  negligence,  enabled 
Spence  to  use  the  moneys  of  the  trust  in  the  purchase  of  the  bonds, 
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and  that  on  the  death  of  Spence  he  adopted  and  approved  the  pur- 
chase, and  accepted  the  bonds  as  an  investment  for  the  beneficiary  ; 
and  thereupon  held  that  the  plaintiff,  as  well  as  the  estate  of 
Spence,  is  liable  to  the  beneficiary  for  the  amount  of  the  invest- 
ment, with  interest  thereon.  (Id.  §§  2239,  2262.)  It  is  contended 
by  the  appellant  that  this  finding  is  not  supported  by  the  evidence ; 
but  it  cannot  be  said  that  there  is  an  entire  absence  of  evidence  in 
support  of  the  finding,  or  that  the  evidence  was  insufficient  to 
authorize  the  court  to  make  the  finding.  The  fact  that  Wilcox, 
the  author  of  the  trust,  in  his  lifetime  had  intrusted  the  plaintiff 
and  Spence  with  the  management  of  different  portions  of  his  prop- 
erty did  not  authorize  them  to  divide  the  management  of  the  trust 
estate  between  themselves  after  they  had  entered  upon  the  duties 
of  the  trust  He  had  the  right  to  do  what  he  would  with  his  own, 
and  could  take  whatever  risk  or  chances  he  chose.  In  his  life- 
time Spence  and  the  plaintiff  were  merely  his  agents,  and  their 
authority  was  such  as  he  chose  to  confer  upon  them,  and  which 
he  could  change  or  revoke  or  enlarge  at  will.  He  could  ratify  or 
repudiate  any  unauthorized  act  of  either  of  them.  Neither  of 
them,  as  his  agent,  bore  any  relation  to  the  other,  or  could  be 
made  liable  for  any  act  or  misconduct  of  the  other ; but  when  they 
accepted  the  trust  which  he  created,  and  entered  upon  its  manage- 
ment, their  duty  to  the  trust  estate  was  determined  by  fixed  princi- 
ples of  law,  which  they  were  not  at  liberty  to  disregard  by  reason 
of  the  fact  that  in  his  lifetime  he  had  authorized  or  consented  to 
a different  management  of  the  property  in  their  hands.  They  took 
the  trust  estate  into  their  management  in  1885,  and,  although  there 
was  no  express  agreement  between  them  that  each  should  have 
the  exclusive  management  and  control  of  a portion  of  the  property, 
the  retention  by  each  of  the  estate  then  in  his  hands,  as  well  as  its 
subsequent  management  and  control,  was  mutually  assented  to, 
and  in  this  manner,  and  by  reason  of  such  permission  and  assent, 
Spence  was  enabled  to  make  the  investment  It  was  not  neces- 
sary that  there  should  have  been  an  express  agreement  between 
them  for  a division  of  the  management  of  the  estate  in  order  that 
one  should  be  liable  for  the  acts  of  the  other.  “ Where  an  execu- 
tor, by  his  negligence,  suffers  his  co-executor  to  receive  and  waste 
the  estate,  when  he  has  the  means  of  preventing  it  by  proper  care, 
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he  is  liable  to  the  beneficiaries  under  the  will  for  the  estate  thus 
wasted.”  {Adair  v.  Brimmer,  74  N.  Y.  539.)  It  is  true  that  the 
plaintiff  was  not  authorized  to  withdraw  from  the  control  or 
custody  of  Spence  any  of  the  trust  moneys  in  his  hands,  but  his 
duty  towards  the  beneficiary  required  him  to  make  himself  ac- 
quainted with  the  fund,  and  to  examine  into  its  condition  and 
investment  His  obligation  to  the  trust  has  been  defined  by  a 
distinguished  jurist  to  require  him  to  exercise  the  same  measure 
of  diligence  that  a man  of  ordinary  prudence  would  be  expected 
to  exercise  in  the  care  of  his  own  property  under  the  same  circum- 
stances. ( Jones's  Appeal,  8 Watts  & S.  143.)  Mr.  Lewin  says  (1 
Lewin  Trusts  265)  : “ Though  a trustee  joining  in  a receipt  may 

be  safe  in  merely  permitting  his  co-trustee  to  receive  in  the  first 
instance,  yet  he  will  not  be  justified  in  allowing  the  money  to 
remain  in  his  hands  for  a longer  period  than  the  circumstances  of 
the  case  reasonably  require.”  The  plaintiff  appears  to  have  been 
not  unmindful  of  this  obligation,  nor  to  have  contented  himself 
with  surrendering  to  Spence  the  management  of  the  property  in 
his  hands,  or  to  have  failed  to  interest  himself  in  the  investments 
made  by  Spence,  for  he  testifies  that  he  frequently  visited  Los 
Angeles,  and  that  at  those  times  Spence  would  show  him  his  ac- 
count, what  he  was  doing  with  the  money,  loaning  it  in  various 
directions,  and  where  he  had  invested  it  It  does  not  appear  at 
what  times  he  saw  the  account  of  Spence,  or  talked  with  him 
about  his  investments;  aud  although  he  testifies  that  he  does  not 
remember  when  he  first  learned  of  the  investment  in  these  bonds, 
or  that  he  ever  talked  with  Spence  about  it,  yet,  if  he  visited  Los 
Angeles  frequently,  and  talked  over  the  matter  of  the  trust  estate 
with  Spence,  the  court  would  very  properly  assume  either  that 
he  must  have  learned  about  this  investment  and  its  character,  and 
that  Spence  had  in  reality  been  loaning  the  money  to  himself,  or 
that  he  had  been  negligent  in  failing  to  make  the  investigation. 
When  he  went  to  Los  Angeles,  after  the  death  of  Spence,  to  take 
possession  of  the  trust  estate,  he  made  inquiry  about  the  character 
of  the  bonds,  and  received  them  as  a part  of  the  trust  property, 
without  any  objection,  and  shortly  after  tried  to  dispose  of  them, 
but  could  find  no  market  for  them,  and  has  now  presented  them 
in  bis  account  as  a part  of  the  trust  estate. 
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3.  As  the  court  found  that  by  reason  of  the  negligence  of  the 
plaintiff  he  was  equally  liable  with  the  estate  of  Spence  for  the 
amount  invested  in  the  bonds,  and  eliminated  the  bonds  and  the 
amount  invested  in  their  purchase  from  the  account,  it  properly 
held  that  the  beneficiary  is  entitled  to  a judgment  for  this  amount 
against  each,  and  properly  refused  to  hold  that  he  should  exhaust 
the  claim  against  the  estate  of  Spence  before  seeking  to  enforce  it 
against  the  plaintiff.  As  the  liability  of  the  plaintiff  results  from 
his  negligence  in  permitting  the  investment  by  Spence,  he  cannot 
allege  such  negligence  as  a reason  why  he  should  not  be  liable 
until  the  estate  of  Spence  has  been  exhausted.  The  beneficiary  is 
entitled  to  the  immediate  enjoyment  of  his  property,  and  the  plain- 
tiff, rather  than  he,  should  bear  the  loss  or  inconvenience  of  any 
delay. 

4.  The  plaintiff  is  not  entitled  to  have  an  adjudication  of  the 
rights  between  himself  and  the  estate  of  Spence  determined  in  this 
action.  Upon  the  termination  of  a trust  that  has  been  created  to 
manage  and  hold  property  for  the  benefit  of  another  during  a limited 
period,  the  beneficiary  is  entitled  to  the  immediate  possession  and 
enjoyment  of  the  trust  estate,  as  against  all  the  trustees,  and  to  have 
their  account,  as  well  as  the  amount  of  the  estate  in  their  hands, 
settled  and  determined,  and  such  possession  and  enjoyment  should 
not  be  postponed  for  the  purpose  of  determining  the  rights  of  the 
trustees,  as  between  themselves.  Whether  the  proceeding  for  this 
purpose  is  instituted  by  the  beneficiary  or  by  one  of  the  trustees  is 
immaterial.  All  of  the  trustees  should  be  made  parties  to  the  suit,  in 
order  that  the  judgment  settling  the  account  as  between  them  may  be 
a conclusive  basis  upon  which  to  determine  the  amount  of  contri- 
bution between  themselves;  but  whether  such  contribution  is  to 
be  made,  or  the  amount  thereof  is  to  be  determined  in  a subse- 
quent and  separate  proceeding.  Mr.  Perry,  in  his  treatise  on 
Trusts,  says  (§  876)  that  in  a suit  by  the  cestui  que  trust 
“ the  co  trustees  ought  to  be  made  parties  (although  the  equities 
between  themselves  cannot  be  adjusted),  for  the  reason  that  the 
decree  of  relief  to  the  cestui  que  trust  is  the  foundation  of  the  relief 
to  the  co-trustees  inter  esse.''  Upon  the  same  subject,  Mr  Pom- 
eroy says  (Pom.  Eq.  Jur.  § 1081)  that  when  two  or  more  trustees 
are  jointly  and  severally  liable  in  the  same  amount  for  a breach 
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of  trust  which  consists  in  “a failure  to  make  proper  investments," 
a right  of  contribution  exists  among  themselves,  to  be  maintained 
in  a suit  brought  for  that  purpose.  “In  such  cases,  upon  the 
general  principles  of  equity  pleading,  all  the  trustees  who  are 
liable  should  be  joined  as  defendants  in  a suit  brought  by  the 
beneficiary.  The  contribution  however,  cannot  be  enforced  in 
that  suit”  Moreover  there  are  no  issues  presented  herein  between 
the  plaintiff  and  the  estate  of  Spence  which  would  have  justified 
the  court  in  rendering  a judgment  in  his  favor  against  the  estate. 
In  his  complaint  the  plaintiff  made  no  issue  with  the  estate  as  to 
the  propriety  of  the  investment,  or  whether  it  was  made  with  or 
without  his  assent.  He  had  received  the  bonds  in  question 
from  the  representative  of  Spence,  without  any  objection  to 
the  investment,  and  in  the  complaint  herein  avers  that  they 
are  a part  of  the  property  held  by  him  as  the  surviving 
trustee.  They  had  been  received  by  him  several  years  before 
the  commencement  of  this  action,  and  in  his  answer  to  the  cross 
complaint  of  Wilcox  he  alleges  that  the  investment  by  Spence 
was  a prudent  and  careful  investment  of  said  moneys,  and  was 
authorized  by  law.  Section  578,  Code  Civ.  Proc.,  does  not 
authorize  a judgment  between  co-defendants  in  the  absence  of  any 
issues  upon  which  evidence  may  be  received  or  findings  made  for 
the  support  of  the  judgment.  When  the  court  determined  that 
the  plaintiff  was  liable  to  Wilcox  for  the  amount  invested  in  the 
bonds,  equally  with  the  estate  of  Spence,  Wilcox  was  entitled  to 
have  judgment  entered  in  his  favor  without  waiting  for  the  court 
to  ascertain  whether  the  estate  of  Spence  was  liable  to  the  plain- 
tiff, or,  if  so,  upon  what  terms  or  in  what  proportion  the  liability 
should  be  measured  or  satisfied, — whether  the  plaintiff  should 
keep  the  bonds,  or  return  them  to  the  estate  of  Spence,  or  by 
what  mode  their  value  should  be  ascertained.  The  plaintiff  did 
not  offer  to  pay  into  court  for  the  benefit  of  the  beneficiary  the 
amount  of  money  represented  by  the  bonds;  nor  did  he  offer  to 
amend  his  complaint  for  the  purpose  of  presenting  issues  upon 
the  respective  liability  of  himself  and  the  estate  of  Spence  for  any 
loss  that  might  ensue  upon  a sale  or  other  disposition  of  the 
bonds;  nor  did  he  offer  to  return  the  bonds  to  the  estate  of 
Spence  as  a condition  upon  which  the  estate  should  pay  the  money 
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into  court  The  court  very  properly  declined  to  enter  into  the 
investigation  of  the  respective  liability  of  the  plaintiff  and  the 
estate,  and  to  render  a judgment  upon  such  issue.  The  judg- 
ment and  order  are  affirmed. 

We  concur:  Garoutte,  Van  Fleet,  JJ. 


Note.— OF  GUARDIANS  AD  LITEM  IN  PROBATE  PROCEEDINGS. 

Courts  sedulously  guard  the  rights  of  infants  and  will  never  lend  their  tongue* 
to  the  least  suggestion  of  injury  to  their  rights.  To  such  an  extent  is  this 
principle  carried  and  so  morbidly  restless  is  the  court  in  the  presence  of  any 
possible  wrong  that  it  will  not  even  allow  an  admission  to  be  made  on  behalf 
of  the  Infant,  except  under  the  most  obvious  circumstances  of  necessity.  In 
every  form  of  action,  legal,  equitable  or  criminal,  in  which  the  rights  of  the 
infant  may  be  even  remotely  concerned,  the  court  will  appoint  an  apt  attorney 
to  represent  the  Infant  in  the  case  and  will,  if  necessary,  supplement  his  vigi- 
lance by  personal  attention  to  his  affairs.  The  method  of  effecting  this  result 
is  by  the  appointment  of  a guardian  ad  litem. 

A guardian  ad  litem  is  a person  appointed  by  a court  to  prosecute  or  defend 
an  action  or  other  proceeding  on  behalf  of  an  infant,  or  lunatic,  or  idiot,  who 
is  plaintiff,  defendant  or  respondent  to  a proceeding  in  the  court.  (Dan.  Ch. 
Pr.  140,  158;  Smith  on  Act.  371;  Popo  on  Lun.  308;  Co.Litt.  135b  ) It  Is  said 
that  the  crown  may,  by  letters-patent.  appoint  a guardian  to  prosecute  or  defend 
for  an  infant  in  suits  generally.  (Co.  Lilt.  88b,  n.  [18] ).  If  no  such  guardian 
is  appointed  on  the  application  of  the  infant  or  lunatic,  when  a defendant, 
the  plaintiff  may  apply  for  the  appointment  of  a guardian.  (Dan.  Ch.  Pr.  147, 
160;  R.  & L.  Law  Diet,  title  “Guardian  ad  litem.”) 

“If  service  of  process  has  been  made  upon  a minor,  the  court  will  appoint  a 
guardian  ad  litem,  before  any  further  progress  can  be  made  in  the  suit;  and 
the  same  will  lie  done  in  case  of  idiots  and  insane  persons,  if  their  guardians, 
otherwise  appointed,  refuse  to  appear  and  defend  the  suit.”  (Eq.  Plead.  <fc 
Prac.  Aldrich  GO.) 

He  is  a species  of  attorney,  whose  duty  is  to  prosecute  for  the  Infant's  rights, 
and  to  bring  those  rights  directly  under  the  notice  of  the  court.  He  can  do 
nothing  to  the  injury  of  the  infant.  Ilis  duty  ends  when  the  suit  ends,  when 
it  is  prosecuted  to  final  judgment.  Since  he  may  be  required  to  pay  the  costs 
of  the  action,  a person  cannot  be  c impelled  to  serve  against  his  consent. 
Anciently  the  custom  was  to  appoint  an  officer  of  the  court.  He  may  have  re- 
imbursement for  costs  and  expenses  out  of  the  infant's  estate.  (See  Anderson's 
Law  Diet.  498,  citing  Leopold  v.  Meyer,  10  Abb.  Pr.  40;  Tucker  v.  Dabbs,  12 
Heisk.  20;  Simmons  v.  Baynard,  30  Fed.  Rep.  533;  Turreutiue  v.  Daly,  82 
Ala.  208  ; 2 Story  Eq.  Jur.  § 1352.) 
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A guardian  ad  litem  in  probate  proceedings  is  supposed  to  represent  the  In- 
terests of  bis  ward  in  any  matter  in  which  the  ward  may  be  a party.  But 
lie  has  no  right  to  interfere  with  either  the  person  or  property  of  the  ward, 
his  duty  being  to  apprise  the  court  of  the  circumstances  surrounding  the  ward  's 
situation,  whenever  it  is  apparent  that  his  rights  are  menaced.  (See  2 Steph. 
Com.  343.)  It  is  an  elementary  proposition  that  the  appointment  of  a guardian 
ad  litem  is  an  incident  attaching  to  any  court  whatever  that  possesses  equity 
powers.  And  it  is  equally  elementary  that  the  Probate  Courts  of  this  country 
possess,  in  a greater  or  less  degree,  this  equity  power.  They  have  jurisdiction 
to  determine  questions,  either  legal  or  equitable,  arising  In  the  course  of  pro- 
ceedings in  the  execution  of  powers  expressly  conferred,  and  which  must  be 
decided  therein.  (Jumcl  v.  Jumel,  7 Paige  591;  Boughton  v.  Flint,  74  N.  Y. 
476;  Riggs  v.  Cragg,  89  id.  479  ) 

The  powers  of  the  court  include  those  expressly  granted  and  such  as  are 
necessary  to  carry  them  into  effect.  In  Saylor  v.  Simpson  (45  Ohio  St.  141), 
it  was  held  that  a statute  which  provides  that  the  Probate  Court  shall  " order 
the  payment  of  all  incumbrances  and  liens  upon  any  property  sold"  by  an  as. 
signee  in  insolvency  "according  to  their  priority."  clothed  to  act  with  authority 
to  decide  upon  the  validity  of  the  liens,  and  order  of  priority  in  which  they 
should  be  paid.  So  in  Doan  v.  Bitely  (49  Ohio  St.  1588),  a very  recent  decis 
ion,  it  was  held  that  the  Probate  Court  has  jurisdiction  to  try  any  issues  of  fact 
in  an  action  therein  prosecuted,  or  afford  the  parties  a trial  by  jury  when  the 
n iture  of  the  issues  entitle  them  to  a jury  trial  or  render  it  appropriate.  By 
numerous  decisions  in  this  state  the  Probate  Court  has  t>een  recognized  under 
the  code  as  a court  of  record,  competed  to  determine  all  questions  that  neces- 
sarily arise  between  the  parties  brought  before  it.  (Spoors  v.  Coen,  44  N.  Y. 
501;  Trimble  v.  Koch,  26  Ohio  St.  434.)  And  the  same  authority  is  asserted 
for  the  Indiana  Probate  Courts  under  the  Code  of  Procedure  of  that  state.  (Galm 
v.  Galm,  41  Ind.  559.)  The  fact  is  that  the  public  interests  indisputably  require 
the  presence  of  at  least  sufficient  equity  power  in  our  equity  courts  us  will  secure 
the  appointment  of  a guardian  ad  litem  in  the  proceedings  that  come  before  it. 
In  very  many  instances,  minors  are  directly  concerned  in  probate  proceedings, 
and  to  deny  the  court  authority  to  appoint  a guardian  ad  litem  would  mean, 
practically,  a frustration  of  justice. 

The  general  authority  of  courts  of  equity  over  the  i versons  and  estates  of  in- 
fants, is  not  questioned.  It  may  be  exerted,  upon  proper  application,  for  the 
protection  of  tjoth.  This  jurisdiction  in  the  English  Courts  of  Chancery  is  sup. 
posed  to  have  originated  in  the  prerogative  of  the  crown,  arising  from  its 
general  duty  as  parent  patria  to  protect  persons  who  have  no  other  rightful 
protector.  But  partaking,  says  Story,  as  the  prerogative  does,  more  of  the 
nature  of  a judicial  administration  of  rights  and  duties  in  foro  conteientia  than 
of  a strict  executive  authority,  it  is  very  naturally  exercised  by  the  Court  of 
Chancery  as  a branch  of  its  original  general  jurisdiction.  “Accordingly,”  he 
adds,  “the  doctrine  now  commonly  maintained  is.  that  the  general  superin- 
tendence and  protective  jurisdiction  of  the  Court  of  Chancery  over  the  persons 
and  property  of  infants  is  n delegation  of  the  rights  and  duty  of  the  crown; 
that  it  belonged  to  that  court  and  was  exercised  by  it  from  its  first  establlsh- 
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ment;  and  that  this  general  jurisdiction  was  not  even  suspended  by  the  Statute 
of  Henry  VIII,  erecting  the  court  of  wards  and  liveries."  The  jurisdiction 
possessed  by  the  English  Courts  of  Chancery  from  this  supposed  delegation  of 
the  authority  of  the  crown  as  ]xtrent  patriot  is  more  frequently  exercised  in  this 
country  by  the  courts  of  the  states  than  by  the  courts  of  the  Uuited  States.  It  Is 
the  state  and  not  the  federal  government,  except  in  the  territories  and  the 
District  of  Columbia,  which  stands,  with  reference  to  the  persons  and  property 
of  infants,  in  the  situation  of  parent  patriie.  Accordingly  provision  is  made  by 
law  in  all  the  states  for  the  npi>ointmeut  of  such  guardians,  whose  duties  and 
powers  are  carefully  defined.  The  authority  of  the  federal  courts  can  only 
be  invoked  within  the  limits  of  a state  for  such  an  appointment  where  property 
of  the  infant  is  Involved  in  legal  proceedings  before  them,  and  needs  the  care 
and  supervision  of  an  officer  of  that  kind.  In  such  a case,  to  preserve  the  prop- 
erty from  destruction  or  waste,  the  federal  courts  may  appoint  a guardian  to 
take  care  of  it  pending  the  proceedings.  And  those  courts  will  always  see  that 
a proper  guardian  ad  litem  has  charge  of  the  infaut’s  interests  where  his  prop- 
erty is  involved  In  proceedings  before  them.  This  is  the  extent  of  their  author- 
ity. (N.  Y.  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  435.) 


Johnson  et  al.  rs.  Hall  et  al. 

[Supreme  Court  of  Georgia,  February  22,  1898;  101  Ga.  689;  29  S.  E.  Rep  87.] 
Administrators — Official  acts — Liability  of  sureties. 

1.  Where,  in  a suit  by  heirs  at  law  against  an  administrator  and  the  sureties  on 

his  bond,  it  appeared  that  a portion  of  the  realty  of  the  estate  of  the  intes- 
tate, although  appraised  with  the  other  property,  was  not  administered, 
but  the  heirs,  being  tui  jurit,  and  the  administrator  being  one  of  such  heirs, 
agreed  that  such  realty  should  not  be  administered,  but  should  be  sold  at 
private  sale,  and  accordingly  joined  in  a deed  directly  conveying  the  same 
to  a purchaser,  it  was  error  to  direct  a verdict  for  the  plaintiffs  against  the 
sureties  on  the  administrator’s  bond,  which  included  the  value  of  the  dis- 
tributive share  to  which  one  of  such  heirs  was  entitled  in  the  real  estate  so 
couveyed. 

2.  The  fact  that  the  share  due  such  heir  was  paid  over  to  the  administrator  for 

him  does  not  render  the  sureties  on  the  administrator's  bond  liable  therefor. 
Such  a transaction  in  no  way  involved  the  administration  of  the  estate,  and 
the  share  thus  paid  over  to  the  administrator  went  into  his  hands  in  his  in- 
dividual capacity,  and  not  as  the  representative  of  the  estate;  and  hcuce 
the  sureties  on  the  bond  are  in  no  way  liable  for  the  failure  of  the  admin- 
istrator to  account  for  the  sum  so  received  by  him. 

(Syllabus  by  the  court.' 
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Error  from  Superior  Court,  Appling  county. 

Hon.  J.  L.  Sweat,  Judge. 

Suit  by  I).  D.  Hall  and  others  against  S.  M.  Johnson  and  others 
on  the  administrator's  bond  of  R.  E.  Hall.  Plaintiffs  had  judg- 
ment, and  defendants  bring  error.  Reversed. 

The  following  is  the  official  report: 

Suit  was  brought  by  D.  D.  Hall,  C.  B.  Hall,  Mra  Hopps,  as 
heirs  at  law  of  Mrs.  Graham,  upon  the  bond  of  R.  E.  Hall,  as  her 
administrator.  Upon  an  agreed  statement  of  facts,  the  jury  found 
for  I).  D.  Hall  $368.85  principal,  $98.45  interest;  for  C.  B.  Hall  • 
$73.85  principal,  $20.67  interest;  and  for  Mrs.  Hopps  $68.75  prin- 
cipal, and  $19.25  interest.  Defendants  moved  for  a new  trial  on 
the  general  grounds,  and  because  the  court  instructed  the  jury  to 
find  in  favor  of  D.  D.  Hall  the  amounts  before  specified.  The 
motion  was  overruled,  and  defendants  excepted.  From  the  agreed 
facts  it  appears  that  R.  E.  nail  was  appointed  administrator  of 
M rs.  Graham,  deceased,  on  October  13,  1891.  Certain  land,  known 
as  the  “home  place,"  was  appraised  with  the  other  property.  The 
property  of  the  estate,  exclusive  of  the  home  place  (which  was  sold 
by  the  administrator  to  Carter  Bros.),  amounted  to  $1,260.20,  out 
of  which  he  paid  $612.32  on  account  of  expenses  of  administration 
and  debts  due  by  the  estate.  He  is  due  C.  B.  Hall  and  Mrs. 
Hopps  the  amounts  first  above  specified,  and  is  due  D.  D.  Hall 
$164.30,  principal  and  interest,  these  three  amounts  being  the  dis- 
tributive shares  of  plaintiffs,  exclusive  of  the  proceeds  of  the 
home  place.  R.  E.  Hall  testified  : “The  home  place  was  not  ad- 

ministered upon  nor  sold  by  him  as  administrator.  The  heirs 
came  together,  and  we  signed  the  deed,  and  sold  it  to  the  Carters 
for  $1,200.  D.  D.  Hall  was  not  there,  and  the  Carters  turned 
over  to  me  the  amount  that  was  due  him  for  his  part  of  the  pro- 
ceeds. The  proceeds  consisted  of  money  and  notes  which  were 
divided  out  among  us.  There  are  five  heirs,  the  share  of  each 
being  $240.  I paid  D.  D.  Hall  $25.  The  reason  I did  not  send 
him  the  amount  due  him  was  because  he  was  away  about  three 
years,  during  which  time  I did  not  know  where  he  was  ; and  I 
was  compelled  to  use  the  money  on  account  of  sickness  in  my 
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family.  We  sold  the  home  place  at  private  sale,  because  we 
thought  we  could  get  more  out  of  it  that  way.  I got  up  the  trade, 
and  I wrote  the  heirs  what  the  Carters  would  give  for  the  place, 
and  they  signed  the  deed.  All  the  proceeds  were  turned  over  to 
me  except  the  share  of  Mrs.  Roberson  (her  receipt  for  which  ap- 
pears in  evidence).  In  making  the  sale,  I acted  as  the  agent  of 
the  other  heirs,  and  not  as  administrator.  We  all  agreed  that  it 
should  not  be  administered  upon,  but  it  should  be  sold  at  private 
sale.  I sent  a note  for  $480,  and  one  for  $160,  to  Parker  for  Mrs. 
Hopps  and  C.  B.  Hall.  I have  never  seen  the  notes  since.  They 
were  turned  over  in  settlement  of  a suit  brought  bv  Mrs.  Hopps 
and  C.  B.  Hall,  and  whatever  overplus  was  to  be  credited  on  their 
distributive  shares.  Mrs.  Roberson  received  of  mein  all  $325.10, 
of  which  $240  was  in  a note  on  this  home  place.  That  is  her  re- 
ceipt for  the  sum  she  received  from  Parker.  Deduct  $240  from 
$340,  and  you  will  have  the  amount  she  received  from  her  dis- 
tributive share  of  the  estate."  The  receipt  referred  to  was  intro- 
duced, dated  January  13,  1893,  and  acknowledging  receipt  of 
$325.10  on  part  of  estate;  also  in  evidence  was  the  deed  from  the 
five  heirs  to  the  Carters,  conveying  the  home  place  in  consider- 
ation of  $1,200. 

E.  D.  Graham  and  Harrison  it  Bryan , for  plaintiff's  in  error. 

S.  R.  Harris  and  T.  A.  ParJccr,  for  defendants  in  error. 

Little,  J. — The  official  report  states  the  facts.  1.  The  record 
discloses  the  fact  that  there  was  no  necessity  of  administering  on 
the  property  known  as  the  “ home  place  ” for  the  pur|>ose  of  pay- 
ing the  debts  of  the  estate  or  the  cost  of  the  administration.  Those 
expenses  were  borne  by  the  proceeds  arising  from  the  sale  of  the 
personal  property  belonging  to  the  estate.  This  being  true,  title 
to  this  property  at  the  death  of  the  intestate  vested  in  his  heirs  at 
law.  (Civ.  Code  § 3353.)  This  title,  however,  was  subject  to  the 
right  and  duty  of  the  administrator  to  administer  the  property  for 
the  purposes  of  distribution  (id.  § 3081);  but  no  such  administra. 
tion  should  have  been  had  except  for  the  purpose  of  distribution 
it  being  assumed  there  were  no  debts.  {McCook  v.  Pond,  72  Ga.  150; 


Digitized  by  Google 


684 


PROBATE  REPORTS  ANNOTATED. 


Civ.  Code  § 8358.)  The  heirs  at  law  in  the  case  at  bar,  being  sut 
juris,  could,  by  agreement  among  themselves,  dispense  with  all 
further  administration  of  said  land,  and  make  such  a distribution 
of  it  as  seemed  proper  to  them  ; and,  against  the  exercise  of  such 
right,  the  administrator  would  not  have  been  heard  to  object. 
Being  thus  entitled,  as  is  shown  by  the  record  of  the  case,  all  the 
heirs  joined  in  a deed  conveying  the  land  to  a purchaser  at  private 
sale,  and  the  effect  of  such  conveyance  was  to  vest  in  him  the  title 
to  the  property.  It  is  true  that,  in  so  doing,  the  heirs,  having 
executed  such  deed  on  the  suggestion  of  the  person  who  was  the 
administrator  of  the  estate  (himself  an  heir),  intrusted  the  same 
to  him  to  be  delivered  to  the  purchaser  on  payment  to  him,  for 
them,  of  the  purchase  money  agreed  on,  aud  that,  having  received 
such  purchase  money,  he  failed  to  pay  over  the  same  to  the  plain- 
tiff. But  how  could  the  sureties  on  the  bond  of  the  administrator 
be  held  liable  for  such  sum?  The  property  was  not  administered. 
It  was  sold  by  the  heirs  personally  as  their  property.  The  obli- 
gation of  the  sureties  on  the  bond  of  the  administrator  is  that  the 
principal  shall  faithfully  discharge  his  duty  as  such  administrator,  as 
required  by  law.  This  legal  duty  is  to  ascertain  and  take  into  his 
possession  all  of  the  estate  of  his  intestate,  to  dispose  of  the  same 
under  the  orders  of  the  court  of  ordinary,  to  pay  the  indebtedness, 
and  to  make  returnsof  his  actings  and  doings  as  administrator,  and 
to  faithfully  account  for  all  of  said  estate,  and  pay  over  the  same  to 
the  persons  entitled.  To  perform  all  of  which  duties,  ample  power 
over  the  property  isgiven  him  by  law,  but  no  more  than  is  necessary 
to  properly  perform  them  ; and  as  we  have  seen,  if  there  be  no  debts, 
or  if  thedebts  be  paid  from  other  sources,  he  can  administer  the  land 
only  for  the  purpose  of  distributing  the  proceeds  among  those  who 
are  entitled  to  take;  and,  when  he  is  relieved  of  this  duty  of  distri- 
bution by  such  persons  who  are  sui  juris,  the  administrator  has  no 
further  concern  therewith.  In  this  case  he  never  administered 
the  land.  The  heirs  at  law,  as  owners,  individually  disposed  of 
it,  as  they  had  a right  at  law  to  do;  and  the  sureties  on  the  bond 
were  in  uo  way  liable  to  them  for  such  land,  or  the  proceeds 
which  arose  from  the  sale  made  by  them. 

2.  But  it  is  said  that  the  administrator  received  from  the  pur- 
chaser the  share  of  the  purchase  money  to  which  the  plaintiff  was 
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entitled,  and  failed  to  pay  it  over  to  him.  Admitting  this  to  be 
true,  it  was  no  duty  of  the  administrator  to  receive  such  money. 
Indeed,  as  administrator,  he  was  not  entitled  to  receive  it  No 
provision  of  law  would  or  could  make  it  a part  of  the  estate  of 
his  decedent  If  lie  did  receive  it,  and  it  was  not  a part  of  his 
duty,  as  administrator,  to  receive  it,  his  sureties  could  not  be 
made  liable,  because  their  undertaking  was  that  he  should  faith- 
fully discharge  his  duties  as  administrator,  as  prescribed  by  law. 
Necessarily,  in  presenting  the  deed  to  the  purchaser,  and  receiv- 
ing the  purchase  money,  the  administrator  did  not  act  in  his 
capacity  as  such,  but  as  an  individual  and  agent  of  the  plaintiff, 
to  whom  he  is  individually  liable.  For  his  acts  as  an  individual 
his  sureties  are  not  bound.  When  an  executor  or  administrator 
receives  money  to  the  use  of  a particular  individual,  the  receipt 
operates  as  a specific  appropriation  of  that  money,  and  the  execu- 
tor or  administrator  must  be  liable  for  the  money  so  received  in 
his  individual  capacity,  it  having  nothing  to  do  with  the  accounts 
of  the  decedent.  (7  Am.  k Eng.  Ena  Law,  336,  citing  Ashby  v. 
Ashby , 7 Barn,  k C.  441,  450 : Churchhill  v.  Belrand,  3 Q.  B.  568 ; 
Oronan  v.  Coiling,  99  Mass.  334-336.)  The  court  erred  in  direct- 
ing a verdict  for  the  plaintiff  for  an  amount  which  included  the 
share  of  the  purchase  price  of  the  land,  and  the  judgment  is  there- 
fore reversed.  All  the  justices  concurring. 


Dick  vs.  Dick  et  al. 


[Supreme  Court  of  Illinois,  April  81,  1898;  172  111.  578;  50  X.  E.  Rep.  142.] 

Partition  of  decedent’s  estate — Resulting  Trusts — De- 
vises— Evidence. 

1.  To  establish  a resulting  trust  in  the  vendee  of  real  property,  the  trust  must 

arise,  if  at  all,  at  the  time  of  the  execution  of  the  conveyance. 

2.  A trust  cnn  only  arise  from  the  original  transaction  at  the  time  it  takes 

place  and  at  no  other  time.  The  funds  must  be  advanced  aud  invested  at 
tiie  time  the  purchase  is  made,  and  a resulting  trust  cannot  be  created  by 
funds  subsequently  furnished. 
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8.  Id  Illinois,  the  common  law  rule  is  still  In  force  by  which  the  husband  be- 
comes the  owner  of  such  personal  property  of  the  wife  as  actually  comes 
into  his  possession. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Cass. 

Hon.  Lyman  Lasey,  Presiding  Judge. 

Bill  by  Robert  L.  Dick  and  another  against  Amos  Dick  for  parti- 
tion. From  a decree  establishing  a resulting  trust  in  favor  of 
complainants,  and  declaring  the  title  to  the  land  in  question  to  be 
in  the  parties  to  such  proceeding,  and  decreeing  partition  between 
them,  defendant  appeals.  Reversed. 

A.  A.  Leeper,  for  appellant 

R W.  Mills,  for  appellees.* 

Boggs,  J. — This  was  a bill  in  chancery,  for  partition,  brought 
by  Robert  L.  Dick  and  Martha  Sutton  against  the  appellant  The 
parties  are  the  only  children  of  Levi  and  Ematier  Dick.  Ematier 
Dick,  mother  of  the  parties,  died  intestate  about  43  years  before 
the  filing  of  the  bill  herein.  Levi  Dick,  father. of  the  parties,  died 
testate  about  the  1st  day  of  April,  1895.  His  will,  so  far  as  it 
relates  to  the  parties  to  this  proceeding,  is  as  follows : “ Third.  I 
give  and  bequeath  to  my  son  Robert  L.  Dick  the  sum  of  five  dol- 
lars. I have  heretofore  given  to  my  son,  the  said  Robert  L.  Dick, 
various  and  sundry  sums  of  money,  and  have  paid  sundry  notes 
of  said  Robert  L.  Dick,  upon  which  I have  become  security,  so 
that  he  has  already  received  from  me  the  equivalent  of  a fair  share 
of  my  estate.  Fourth.  I devise  and  bequeath  to  my  daughter, 
Martha  A.  Sutton,  the  following  described  real  estate,  to  wit . 
The  northeast  quarter  of  the  southeast  quarter  and  the  east  half  of 
the  northwest  quarter  of  the  southeast  quarter  of  section  35  in 
township  19  north,  range  9 west  3d  P.  M.,  in  Cass  county,  Illinois, 
to  have  and  to  hold  the  same  to  her  and  her  heirs  forever.” 
“Sixth.  I give,  devise,  and  bequeath  to  my  son  Amos  Dick  the 
following  described  real  estate,  to  wit:  The  east  half  of  the  east 
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half  of  the  southwest  quarter  of  section  26,  and  the  east  half  of 
the  east  halt  of  the  northwest  quarter  of  section  35,  all  in  township 
19  north,  range  9 west  3d  P.  M.,  in  Cass  county,  Illinois,  excepting 
so  much  of  the  described  tract  as  I have  heretofore  conveyed  to 
William  Grillin  as  a roadway,  and  to  Benjamin  E.  Bowman  and 
others,  trustees,  for  a cemetery,  to  have  and  to  hold  the  same  to 
him  and  his  heirs  forever.”  The  bill  alleged  the  land  devised  to 
appellant  Amos,  was  paid  for  by  said  Levi  Diclc,  deceased,  out 
of  moneys  received  by  him  from  the  said  Ematier,  his  wife,  together 
with  the  proceeds  of  the  sale  of  a certain  other  tract  of  land  devised 
to  the  said  Levi  by  one  John  Leeper,  who  was  uncle  of  said  Ema- 
tier, and  that  said  moneys  were  paid  by  the  said  Ematier  to  said 
Jievi,  and  said  lands  were  devised  to  him  by  the  said  John  Leeper, 
under  an  agreement  between  the  said  parties,  respectively,  that 
such  moneys,  and  the  proceeds  arising  from  the  sale  of  the  land, 
should  be  held  and  invested  by  the  said  Levi  for  the  children  of 
the  said  Levi  and  Ematier,  the  complainants  and  defendant  to  the 
bill.  The  prayer  of  the  bill  was  that  said  tract  of  land  devised  to 
Amos  should  be  declared  to  have  been  held  by  the  testator  in 
trust  for  the  complainants  and  said  Amos,  and  that  the  same  should 
be  partitioned  between  them.  The  appellant  answered  the  bill, 
denying  the  material  allegations  thereof,  and  setting  up  the  ninth 
section  of  the  statute  of  frauds,  and  laches.  This  is  an  nppeal  to 
reverse  a decree  which  was  entered,  establishing  a resulting  trust 
in  favor  of  the  complainants,  and  declaring  the  title  of  the  land  to 
be  in  the  parties  to  this  proceeding,  and  decreeing  it  be  partitioned 
between  them.  The  bill  was  framed,  and  the  greater  part  of  the 
evidence  produced,  for  the  purpose  of  establishing  an  express 
trust  The  court  did  not  accept  that  contention  as  being  estab- 
lished, but  found  that  a resulting  trust  arose  out  of  the  facts 
proven.  The  only  evidence  tending  to  show  an  express  trust  was 
verbal  in  character.  The  answer  relied  upon  the  statute  of  frauds, 
and  parol  evidence  was  therefore  inadmissible  to  establish  an  express 
trust  {Stevenson  v.  Orapnell,  114  III.  19  ; 28  N.  E.  379 ; Champlin  v. 
Champlin,  136  111.  309 ; 26  N.  E.  526.)  Nor  do  we  think  the 
decree  of  the  court  establishing  a resulting  trust  can  be  upheld. 
The  title  to  the  land  in  question  was  conveyed  to  the  said  Levi 
Dick  on  the  11th  day  of  January,  1854.  He  was  then  the  owner 
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of  the  land  devised  to  him  by  John  Leeper,  and  remained  the 
owner  thereof  for  nearly  two  years  thereafter.  It  is  therefore  clear 
that  no  part  of  the  proceeds  of  the  sale  of  the  land  devised  to  him 
by  John  Leeper  was  in  his  hands  at  the  time  he  received  the  con- 
veyance of  the  title  to  the  land  in  controversy.  “A  resulting 
trust  must  arise,  if  at  all,  at  the  time  of  the  execution  of  the  con- 
veyance." ( Alexander  v.  Tams,  13  111.  221 ; Reed  v.  Reed,  135  id. 
482  ; 25  N.  E.  1095 ; Rosier  v.  Miller,  149  111.  195  ; 37  N.  E.  46.)  It 
appears  from  the  evidence  that  Levi  Dick  received  the  sum  of  $135 
from  the  personal  estate  of  the  father  of  his  wife.  Ematier,  and 
the  sum  of  $250  from  the  proceeds  of  the  sale  of  lands  which  came 
to  his  wife  by  inheritance  from  her  father.  These  sums  of  money 
came  into  the  hands  of  Levi  Dick  in  the  years  1849  and  1850,  and* 
the  record  is  barren  of  evidence  tending  to  show  that  any  part  of 
such  money  was  used  in  the  purchase  of  the  land  in  1854.  The 
cornmon-law  rule,  that  the  husband  became  the  owner  of  the  per- 
sonal property  of  the  wife  which  came  into  his  possession,  was  the 
law  of  this  state  when  the  money  in  question  came  into  the  posses- 
sion of  Levi  Dick.  We  find  nothing  in  the  record  to  justify  the  court 
in  holding  that  this  common-law  rule  had  not  full  operation  in  this 
instance.  It  therefore  did  not  appear  that  any  money  belonging  to 
the  complainants  in  the  bill  was  used  in  purchasing  the  land  sought 
to  be  partitioned.  The  suggestion  is  made  that  it  was  proven  that 
Levi  Dick  admitted  that  he  used  the  proceeds  of  the  sale  of  the 
land  devised  to  him  by  John  Leeper  in  making  payment  for  the 
land  in  controversy,  and  that  it  may  therefore  be  reasonably  in- 
ferred that,  though  he  had  not  such  proceeds  when  he  purchased 
said  land,  he  received  the  proceeds  before  making  payment  for  the 
’and,  and  applied  the  proceeds  to  making  such  payment  There 
is  no  proof  as  to  how  or  when  Levi  Dick  paid  for  the  land  in  ques- 
tion. The  only  witness  introduced  as  having  knowledge  of  the 
subject  was  the  grantor  of  the  land  to  Dick.  He  was  produced  as 
a witness,  but  was  unable  to  state  whether  said  Levi  paid  all  of  the 
purchase  money  at  the  time  of  the  execution  of  the  deed,  or  bought 
the  land,  in  whole  or  in  part,  on  deferred  payments.  But  if  it  had 
been  proven  the  land  was  purchased  on  time  payments,  and  that 
the  proceeds  of  the  land  devised  by  John  Leeper  came  to  the  hands 
of  Levi  Dick  in  time  to  meet  one  or  more  of  the  deferred  pay- 
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ments  on  the  land  in  question,  and  such  proceeds  were  applied  to 
that  purpose,  it  would  not  avail  to  raise  a resulting  trust  In 
Reed  v.  Reed  (136  111.  487  ; 25  N.  E.  1096),  we  said : “ The  trust 
can  only  arise  from  the  original  transaction  at  the  time  it  takes 
place,  and  at  no  other  time.  The  funds  must  be  advanced  and 
invested  at  the  time  the  purchase  is  made.  A resulting  trust  can- 
not be  created  by  funds  subsequently  furnished.”  And  in  Koster 
v.  Miller  {supra),  it  was  said  : “ It  is  too  clear  for  argument  that  a 
resulting  trust  of  this  kind  can  only  arise  where  the  purchase 
money  is  shown  to  have  belonged  to  the  alleged  cestui  que  trust, 
which  fact  must  be  clearly  alleged  and  proved.  The  trust  arises, 
if  at  all,  at  the  time  the  deed  is  taken,  and  upon  the  facts  then 
existing.”  The  decree  must  be,  and  is,  reversed,  and  the  cause 
remanded.  Eeversed  and  remanded. 


Auburn  State  Bank  et  al.  vs.  Brown  et  al. 

[Supreme  Court  of  Illinois,  April  21.  1898 ; 172  111.  284  ; 50  N.  E Rep. 

144.] 

Inventory  of  the  decedent's  estate — Description — Statute 
of  limitations. 

1.  Where  the  executors  of  an  estate  tile  an  inventory  purporting  to  be  full  and 

complete  as  to  all  the  property,  real  and  personal,  which  belonged  to  the 
deceased,  and  in  said  inventory  the  appraised  value  of  the  land  is  given, 
but  the  description  is  defective,  owing  to  certain  omissions,  parol  evidence 
may  be  received  to  supply  the  defect  in  the  iuventory  as  to  the  descrip- 
tion. 

2.  By  statutory  provision,  in  Illinois,  all  demands  against  a decedent’s  estate 

must  be  exhibited  within  a certain  specified  time  or  be  forever  burred, 
unless  the  creditors  shall  lind  other  estate  of  the  deceased  not  inventoried 
or  accounted  for  by  the  executor  or  administrator,  in  which  case,  their 
claims  shall  be  paid  pro  ratu  out  of  such  subsequently  discovered  estate. 


Appeal  from  an  order  of  the  Appellate  Court  entered  at  a 
term  held  in  and  for  the  third  judicial  district. 

Vol.  Ill— 87 
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Peebles , Keefe  <i  Peebles,  for  appellants. 

Rinaker  <t  Rinaker,  for  appellees. 

Boggs.  J.  — Appellants  held  demands  against  the  estate  of 
George  S.  Brown,  deceased,  who  died  testate  in  Macoupin  county 
111.,  but  did  not  exhibit  said  demands  to  the  County  Court  of  said 
Macoupin  county,  wherein  the  estate  of  the  said  deceased  was 
pending  for  settlement,  until  after  the  expiration  of  the  period  of 
two  years  from  the  date  of  the  letters  testamentary.  They  insisted 
the  deceased  died  seized  of  the  title  to  the  north  half  of  the  north 
half  of  the  southeast  quarter  of  the  southwest  quarter,  and  the 
northwest  quarter  of  the  northeast  quarter,  and  seventeen  acres 
off  of  the  east  side  of  the  northeast  quarter  of  the  northwest 
quarter,  all  in  section  23,  township  12  N.,  range  8 W.,  in 
Macoupin  county,  containing  sixty-seven  and  one-half  acres,  and 
that  said  lands  were  not  inventoried  or  accounted  for  by  the  execu- 
tors of  the  last  will  and  testament  of  the  deceased,  and  therefore  they 
are  entitled  to  have  the  same  sold  for  the  purpose  of  paying  their 
claims.  They  petitioned  the  County  Court  for  an  order  requiring 
the  executors  of  said  estate  to  cause  said  lands  to  be  devoted  to 
the  payments  of  their  claims,  but  the  court  denied  the  prayer  of 
their  petitioa  The  appellees,  as  executors  of  said  will,  filed  an 
inventory  purporting  to  be  a full  and  complete  inventory  of  all 
the  property,  real  and  personal,  which  belonged  to  the  deceased. 
An  attempt  was  made  to  include  and  describe  these  lands  in  the 
inventory  at  an  appraised  va'ue  of  $6,145.  The  description  is, 
however,  defective,  in  that  the  town  and  range  in  which  the  tracts 
are  situated  are  not  given.  The  contention  of  appellants  is  that 
the  description  of  the  tracts  is  for  that  reason  so  uncertain  as  to 
render  it  wholly  void.  Parol  evidence  was  received  showing  that 
the  deceased  owned  the  land  in  question,  and  had  it  in  possession 
at  the  time  of  his  death,  and  that  he  owned  no  land  in  any  other 
town  and  range  in  Macoupin  county,  111.  Aside  from  any  ques- 
tion as  to  the  description  of  the  land,  we  think  it  was  proven  that 
the  tracts  in  question  were  “ accounted  for”  by  the  executors.  It 
appeared  the  will  of  the  deceased  authorized  and  empowered  the 
executors  (the  appellees)  to  divide  and  partition  the  property,  real, 
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personal,  and  mixed,  of  the  deceased,  between  certain  persona 
designated  in  the  will,  and  that  in  pursuance  of  such  power  the 
executors,  within  the  period  of  two  years  after  the  grant  of  letters 
to  them,  allotted  the  tracts  in  question  to  certain  of  said  parties, 
and  executed  proper  deeds  of  conveyance,  as  executors,  conveying 
said  lands  to  such  parties,  and  that  the  lands  passed  into  the  posses 
sion  of  the  persons  to  whom  they  were  so  conveyed.  The  execu 
tors  made  report  of  their  acts  and  doings  as  executors  to  the  County 
Court,  which  included  a report  of  such  allotment  and  conveyance 
of  said  lands  ; and  said  report,  so  far  as  said  allotment  and  con- 
veyance were  concerned,  was  approved  by  the  court  After  the 
report  had  been  approved,  and  after  the  expiration  of  the  two 
years,  the  appellants  exhibited  their  claims,  and  were  awarded 
judgment,  recoverable  out  of  subsequently  discovered  property. 

Section  70,  ch.  3,  of  the  Revised  Statutes,  entitled  “ Administra- 
tion,” provides  that  “all  demands  not  exhibited  within  two  years, 
as  aforesaid,  shall  be  forever  barred,  unless  the  creditors  shall  find 
other  estate  of  the  deceased  not  inventoried  or  accounted  for  by 
the  executor  or  administrator,  in  which  case  their  claims  shall  be 
paid  prorata  outof  such  subsequently  discovered  estate.”  The  mean- 
ing of  the  words  “ accounted  for,"  as  applied  to  the  case  in  hand, 
is  that  the  property  in  question  has  been  devoted  by  the  executors 
to  the  purposes  of  the  proper  and  due  administration  of  the  estate, 
in  pursuance  of  the  will  of  the  deceased.  Even  though  the  descrip- 
tion in  the  inventory  ought  to  be  deemed  insufficient,  yet,  as  an 
appraised  value  was  affixed  to  whatever  the  description  intended 
to  represent,  it  availed  to  create  a liability  on  the  part  of  the  execu- 
tors to  answer  and  account  therefor.  Their  action  in  the  matter 
of  allotting  the  land  to  parties  entitled  to  take  under  the  will,  and 
conveying  it  and  delivering  possession  to  such  persons  and  making 
report  thereof  to  the  court,  constituted  an  accounting  for  the  land, 
within  the  meaning  of  the  statute.  The  law  and  the  will  of  the 
deceased  operated  upon  the  land,  and  it  was  not  unadministered  or 
“ unaccounted  for  ” property.  The  personal  assets  of  the  estate 
were  ample  to  pay  all  claims  exhibited  within  two  years,  and,  in 
addition,  much  more  than  sufficient  to  pay  the  claims  of  the 
appellants;  and  there  was  no  reason  why  the  executors  should  not 
have,  within  the  two  years,  allotted  and  divided  the  land  in  accord- 
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ance  with  the  desire  of  the  testator,  as  expressed  in  the  will. 
Having  done  so,  we  cannot  conceive  that  upon  any  sound  reason- 
ing it  can  be  urged  that  it  was  not  accounted  for  by  the  executors. 
If  accounted  for,  it  is  immaterial  whether  or  not  it  was  inventoried. 
The  judgment  of  the  Appellate  Court  is  affirmed.  Judgment 
affirmed. 


Note.— INVENTORY  OP  DECEDENT’S  ESTATE. 

Perhajis  there  is  no  rule  of  probate  luw  more  universal  in  its  application 
than  the  one  requiring  an  executor  or  administrator  to  tile  a just  and  true 
inventory  of  the  property  belonging  to  the  estate  he  is  called  upon  to  adminis 
ter.  If  lie  neglects  this  duty  he  will  render  himself  liable,  personally,  for  all 
costs  and  expenses  of  compelling  its  performance.  It  is.  besides,  the  part  of  a 
prudent  person  who  suslalus  such  an  office,  in  every  case  to  see  that  the  effects 
are  carefully  appraised,  and  reduced  into  an  inventory,  not  only  because  he  may 
be  summoned  to  produce  it,  but  also  because  a distinct  and  accurate  knowl- 
edge of  the  fund  is  necessary,  as  will  appear  from  the  sequel,  to  direct  him  in 
the  safe  execution  of  the  trust.  (Toller  on  Exrs.  250.) 

This  inventory  is  usually  made  by  two  or  more  fair-minded  persons  pre- 
viously sworn  as  appraisers.  The  executor  or  administrator  is  always  charged 
with  the  gross  amount  of  this  inventory,  the  object  of  which  is  to  exhibit  to 
creditors,  legatees  and  distributees  the  nature  and  amount  of  the  estate.  (See 
Auderson’s  Law  Diet.  567.)  And  without  an  accurate  knowledge  of  the  nature 
and  extent  of  the  decedent's  property  there  could  be  no  such  thing  as  an  accu- 
rate or  comprehensive  accounting  of  the  estate,  and  the  Probate  Court  would 
be  at  an  entire  loss  as  to  the  extent  of  the  administrator’s  liability. 

In  actions  and  special  proceedings,  it  is  presumptive  evidence  of  the  amount 
and  value  of  the  estate  both  for  and  against  the  executor.  It  would  often  be 
extremely  difficult,  if  not  impossible,  to  provu  what  property  came  into  the 
possession  of  an  executor  if  he  were  excused  from  making  and  returning  an 
inventory  thereof.  If  the  executor  converts  to  his  own  use,  makes  away  with 
or  fraudulently  withholds  any  of  the  money  or  property  of  the  estate,  he  is 
guilty  of  emberjdement.  (Potter  v.  M' Alpine,  8 Dem.  108.) 

" It  is  also  prim/i  facie  evidence  of  the  value  of  the  property  as  well  as  of 
what  assets  have  come  into  the  hands  of  the  executor.”  (Redf.  Law  and  Pr.  of 
Surrogates'  Courts  [2d  ed.]  422.)  “ The  inventory  fixed  the  prima  facie  value 
of  the  estate,  and  the  items  composing  it,  and  parties  contesting  on  final  set- 
tlement of  the  accounts  have  the  burden  of  proof  in  attempting  to  surcharge  it. 
as  to  the  value  of  items  included  therein,  or  items  omitted.”  (McClellan's  Exr. 
and  Surr.  [2d  cd.]  87.) 

Judge  Iiedfleld  touches  upon  this  subject  in  his  usual  vigorous  way,  and  in 
a paragraph  frequently  quoted  says  : 
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"The  inventory  must  embrace  all  the  estate,  both  real  and  personal,  which 
comes  to  the  possession  of  the  executor  or  administrator.  And  according  to 
the  English  practice,  which  is  common,  if  not  universal,  in  the  American 
states,  the  choses  in  action  belonging  to  the  estate  are  designated  upon  the 
inventory  as  collectible  or  not  collectible,  or,  as  it  was  formerly  expressed, 
separate  and  desperate  ’ The  omission  to  return  an  inventory  according  to  the  re- 
quirements of  the  statute,  may  justify  a more  unfavorable  construction  of  the  tes- 
mony  brought  against  the  executor  or  administrator. with  a view  to  charge  him  on 
his  tinal  account,  but  will  not  of  Itself  be  sufficient  to  charge  him  with  the  pay- 
ment of  the  debts.  And  in  some  of  the  states  it  lias  been  held,  that  damages  may 
be  assessed  for  the  failure  to  return  an  inventory;  but  unless  some  specific  dam- 
age were  caused  thereby,  it  does  not  occur  to  us  that  any  rule  of  damages 
could  well  be  devised  in  regard  to  such  an  occasion.”  (2  Redf.  on  Wills  202.) 

But  by  far  the  most  decisive  utterance  on  this  subject  will  be  found  in  the 
case  of  I’ursel  v.  Pursel  (14  N.  J.  Eq.  514).  Here  the  court  was  called  upon 
to  grapple  with  a grossly  meager  and  unsatisfactory  inventory,  the  deficiencies 
of  which  had  exposed  the  estate  to  a long  and  vexatious  litigation.  I quote 
from  this  exceptionally  vigorous  opinion.  “The  whole  difficulty,”  says  the 
ordinary,  in  delivering  the  opinion  of  the  prerogative  court,  "has  grown  out 
of  the  defective  character  of  the  inventory,  and  exhibits  in  a striking  point  of 
view,  the  impropriety  of  suffering  such  inventories  to  be  filed  » • » They 
do  not  answer  the  tlesign  of  the  law.  They  fail  to  furnish  to  parties  interested 
the  very  information  which  they  were  designed  to  supply.  They  often  lead  to 
useless  litigation  ; imperil  the  rights  of  parties ; impose  upon  the  courts  the 
painful  duty  of  groping  for  the  truth  in  the  dark,  or  of  deciding  by  uncertain  and 
unreliable  tests  of  truth.  The  courts  below  were  misled  entirely  by  the  defects  and 
virtual  misrepresentations  of  the  inventory,  and  this  court  was  saved  from  falling 
into  the  same  error  mninly  by  exhibits  offered  on  the  part  of  the  exceptant. 
In  this  case,  it  Is  true,  the  loss  of  the  mistake  would  have  fallen  where  it  justly 
belonged,  on  the  head  of  the  party  guilty  of  the  negligence  that  occasioned  it. 
But  it  falls,  it  is  to  be  feared,  too  often  upon  unsuspecting  heirs  and  confiding 
relatives,  who  are  made  the  victims  of  the  carelessness  or  fraud  which  covers 
up  the  real  truth  under  the  shelter  of  general  and  unintelligible  inventories. 
* * * I feel  it  my  duty  to  protest  earnestly  against  the  practice,  not  only 
from  the  embarrassment  it  has  occasioned  in  this  particular  case,  but  because  I 
regard  it  as  a fruitful  source  of  litigation,  and  as  opening  a wide  door  to  fraud 
and  injustice.  Justice  requires  that  in  all  cases  the  requirements  of  the  statute 
would  be  strictly  complied  with.” 

An  executor,  to  whom  letters  testamentary  here  have  been  Issued  on  the 
estate  of  a deceased  resident  of  this  state,  can  be  required  to  include,  in  his 
Inventory,  assets  belonging  to  the  deceased  which  are  situated  in  another  state. 
The  statute  requires  an  inventory  of  all  the  goods,  chattels,  and  credits  of  the 
testator,  without  qualification  or  omission.  This  must  include  every  species 
of  personal  property  belonging  to  the  testator.  The  only  qualification  by 
statute  is  that  the  property  should  have  belonged  to  the  testator  at  the  time  of 
his  decease,  and  the  same  should  have  come  to  the  hands  or  knowledge  of  the 
executor.  (Ct  of  App.,  1868,  Matter  of  Butler,  88  N.  Y.  397.) 
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The  valuation  in  an  inventory  Is  not  conclusive  against  the  personal  repre- 
sentative, but  may  be  explained.  Thus,  where  the  decedent  was  the  special 
partner  In  a limited  partnership,  and  the  amount  of  capital  contributed  by  him 
was  put  down  in  the  inventory,  made  fifteen  months  after  his  decease,  as  the 
value  of  his  interest  in  tue  concern,  without  any  actual  examination  being 
made  into  the  affairs  of  the  firm — field,  that  the  executors  might  show  what 
was  the  real  value.  (N.  Y.  Suit.  Ct.,  1850,  Ames  v.  Downing,  1 Bradf.  321; 
8.  C.,  8N.  Y.  Deg.  Ohs.  317.) 

The  burden  of  proof  is  on  them  to  do  so.  (Matter  of  Saltus,  8 Abb.  Ct.  App. 
Dec. ; s.c.,  3 Keyes  500.) 


Rhode  Island  Hospital  Trust  Co.  vs.  Harris  et  al. 

[Supreme  Court  of  Rhode  Island,  March  9,  1898;  20 R.  1. 162;  39  Atl.  Rep.  750.] 

Equitable  conversion — Construction  of  wills — Designa- 
tion of  beneficiaries — Contingent  remaindera 

1.  Where  renl  property  is  sold  by  the  trustee  after  the  death  of  the  widow,  but 

not  in  pursuance  of  any  direction  given  by  the  testator,  the  proceeds  of 
such  a sale  arc  to  be  treated  as  real  property,  and  should  be  distributed 
among  the  persons  who  would  have  received  it  in  case  the  sale  had  never 
been  made. 

2.  Where  there  is  a devise  in  trust  for  the  benefit  of  the  testator’s  widow,  and. 

on  her  death,  a portion  over  to  the  testator's  brother,  and  on  the  latter’s 
death  to  such  of  the  brother’s  children  as  may  then  be  living,  or  the  de* 
scendants  of  any  of  them  who  may  then  have  deceased,  a contingent  re- 
mainder is  created  as  to  the  children,  as  it  could  not  be  known  until  the 
determination  of  the  widow’s  estate  who  of  the  children  would  survive 
that  event,  and  thereby  become  entitled  to  the  benefit  of  the  gift. 

Bill  for  instructions  by  the  Rhode  Island  Hospital  Trust  Com- 
pany against  Nathan  B.  Harris  and  others. 

lFm.  R.  James  and  Theodore  F.  Tillingliast,  for  complainant 

C.  U.  Salisbury,  F.  P.  Owen,  D.  B.  Potter,  Edwards  & Angel/, 
11.  J.  Dubois,  and  C.  .1.  Aldrich,  for  respondents. 

Matteson,  C.  J. — This  is  a bill  for  instructions.  Some  of  the 
questions  raised  by  it  were  decided  by  our  opinion  in  20  R I. 
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162  (37  All.  701).  Since  then  the  remaining  questions  involved 
have  been  submitted  to  our  consideration  on  briefs  filed  by  the 
parties.  Our  conclusions  are  as  follows : 

1.  We  are  of  the  opinion  that  as  the  real  estate  was  sold  by  the 
trustee  subsequently  to  the  death  of  the  widow,  not  in  pursuance 
of  any  direction  by  the  testator,  but  merely  for  the  purjtoses  of  the 
trust,  its  proceeds  are  to  be  treated  as  real  estate,  and  are  to  be 
distributed  among  the  persons  who  would  have  been  interested  in 
the  real  estate  had  it  not  been  sold. 

2.  We  are  of  the  opinion  that  the  rents  of  the  real  estate  which 
accrued  between  the  deatli  of  the  widow,  on  August  10, 1896,  and 
the  sale  of  the  real  estate,  on  October  8th  following,  should  be 
applied  to  the  payment  of  so  much  of  the  tax  assessed  on  the  real 
estate  as  of  July  1,  1896,  and  paid  by  the  complainant,  as  was  not 
properly  chargeable  to  the  estate  of  the  widow  in  the  apportion- 
ment of  that  tax  between  her  estate  and  the  remaindermen ; that, 
if  these  rents  were  more  than  sufficient  for  such  payment,  the  ex- 
cess should  be  distributed  in  the  same  manner  as  the  proceeds  of 
the  real  estate;  and  that,  if  insufficient  for  the  payment  of  the  por- 
tion of  the  tax  specified,  the  deficiency  should  be  paid  out  of  the 
proceeds  of  the  real  estate. 

3.  We  are  of  the  opinion  that  the  remainders  in  the  trust  estate, 
to  be  taken  by  the  children  of  William  Harris,  the  brother  of  the 
testator,  on  the  determination  of  the  widow’s  estate,  were  contin- 
gent The  gift  is  to  them  and  the  descendants  of  any  of  them 
who  may  then  have  deceased,  etc.  It  could  not  be  known  until 
the  determination  of  the  widow's  estate  who  of  the  children  would 
survive  that  event,  and  thereby  become  entitled  to  the  benefit  of 
the  gift.  The  estates  in  remainder  to  be  taken  by  the  children  of 
William  Harris  being  contingent  upon  their  surviving  the  deter- 
mination of  the  widow's  estate,  it  follows  that  William  Harris,  Jr., 
one  of  the  children  of  the  testator’s  brother  William,  who  died 
before  that  event,  took  no  interest  in  the  trust  estate,  and,  conse- 
quently, that  no  interest  in  it  passed  under  his  deed  of  June  2, 
1877,  to  Albert  N.  Parker,  nor  under  his  will  to  his  brother 
Nathan  B.  Harris,  and  that  his  widow,  Sophia  Harris,  has  no 
interest  in  the  proceeds  of  the  real  estate  in  lieu  of  dower.  As 
Nathan  B.  Harris,  another  of  the  children  of  the  testator’s  brother 
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William,  survived  the  determination  of  the  widow's  estate,  his 
deed  to  said  Parker  of  July  5,  1877,  which  contained  a covenant 
of  special  warranty, — L e.  a covenant  against  the  lawful  claims 
and  demands  of  all  persons  claiming  by,  through,  or  under  him, — 
though  inoperative  in  law,  was  nevertheless  operative  in  equity, 
and  the  right  or  estate  taken  by  Parker  was,  in  equity,  transmis- 
sible to  his  heirs  and  legal  representatives,  according  to  the  quality 
of  the  estate,  real  or  personal.  (Bailey  v.  Hoppin,  12  R L 560.) 

Inasmuch,  however,  as  Parker  himself  died  on  the day  of 

, 18-,  prior  to  the  determination  of  the  widow’s  estate,  and 

therefore  while  the  right  or  estate  conveyed  to  him  remained  con- 
tingent, we  do  not  think  that  his  widow.  Ellen  A.  Parker,  has 
any  interest  in  the  proceeds  of  the  real  estate  in  lieu  of  dower. 

4.  We  are  of  the  opinion  that  so  much  of  the  one-half  of  the 
estate  given  to  the  children  of  the  testator’s  brother  William 
Harris  as  constitutes  the  share  of  Abby  Rood,  wife  of  Elias  Rood, 
should  be  paid  to  her  sister  Maria  Harris,  as  her  trustee. 

5.  We  are  of  the  opinion  that  so  much  of  the  four-tenths  of  the 
trust  estate  given  to  the  children  of  Harden  Harris  as  constitutes 
the  share  of  Abbie  J.  Howard,  wife  of  Ora  C.  Howard,  should  be 
paid  to  Henry  J.  Dubois,  as  her  trustee. 

6.  We  are  of  the  opinion  that  the  grandchildren  of  Caleb  A. 
Harris  took  per  stirpes,  and  not  per  capita.  The  bill  shows  that 
Caleb  A.  Harris,  one  of  the  children  of  the  testator's  brother 
William,  died  before  the  testator,  leaving  two  children,  viz., Walter 
S.  Harris  and  Sarah  A.  (Harris)  Walch,  both  of  whom  died  dur- 
ing the  lifetime  of  the  testator’s  widow,  but  left  children,  who  sur- 
vived the  death  of  the  widow,  viz.,  Henry  A.  Harris,  Nellie  J. 
(Harris)  Miner  and  Walter  S.  Harris,  Jr.,  children  of  Walter,  and 
Clinton  A.  Walch,  son  of  Sarah.  The  gift  of  the  trust  estate  on 
the  determination  of  the  widow's  estate  was  to  the  children  of  the 
testator's  brother  William,  and  the  descendants  of  any  of  them 
who  might  then  have  deceased  in  equal  shares,  the  descendants 
taking  the  share  his  or  her  parent  would  have  taken  if  then  living. 
As  Caleb  A.  Harris  and  his  children  Walter  and  Sarah  were  all 
dead  at  the  decease  of  the  testator's  widow  and  the  determination 
of  her  estate,  the  children  of  Wnlter  and  Sarah  took  immediately 
under  the  devise  the  share  of  the  estate  which  their  parents,  re- 
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spectivelv,  would  have  taken  had  they  then  been  living,  to  wit, 
an  undivided  half  of  the  share  to  which  Caleb  A.  Harris  would 
have  been  entitled  if  he  had  been  alive  when  the  gift  took  effect 


WrLDER  vs.  Holland  et  al. 

[Supreme  Court  of  Georgia,  March  11,  1898;  102  Ga.  44;  29  S.  E.  Rep.  134,] 

Wills — Construction — Nature  of  estate. 

Where  a testator,  whose  wife  and  daughter  were  his  ouly  heirs  at  law,  devised 
land  to  the  former  for  life,  with  remainder  to  the  latter  “during  her  natu- 
ral life,  with  the  power  to  devise  and  bequeath  the  said  real  estate  by  will 
at  her  death  to  whomsoever  she  may  desire,’’  the  daughter,  after  the  denth 
of  her  mother,  of  whom  she  was  the  sole  heir,  became  the  owner  of  the 
fee.  Although  under  the  will  she  took  only  a life  estate  in  the  property, 
with  the  power  to  dispose  of  the  same  by  will,  she  also  took  by  inheritance, 
as  the  sole  surviving  heir  of  the  testator,  the  contingent  interest  which 
would  have  reverted  to  his  estate  in  case  of  a failure  by  her  to  exercise  this 
power,  and,  the  two  interests  thus  becoming  merged  in  her,  the  effect  was 
to  vest  in  her  a complete  title  to  the  property  devised,  and  a deed  executed 
by  her  conveyed  the  same  in  fee  simple  to  her  vendee,  there  being  no  ques- 
tion as  to  any  rights  of  creditors  of  the  testator. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  county;  L.  Z.  Rosser, 
J udge  pro  hac  vice. 

Petition  by  D.  R Wilder,  as  administrator  of  John  M.  Weaver, 
deceased,  against  Rebecca  H.  Holland  and  others  (two  cases),  for 
the  cancellation  of  a deed.  Defendants  demurred.  From  the 
judgment  sustaining  the  demurrer  and  dismissing  the  petition, 
plaintiff  brings  error.  Affirmed. 

Simmons  A Corrigan , for  plaintiff  in  error. 

King  A Spaulding,  Passer  Woolley , Anderson,  Felder  A Dams, 
and  King  A Anderson , for  defendants  in  error. 

Cobb,  J. — Wilder,  as  administrator  with  the  will  annexed  of 
John  M.  Weaver,  filed  suit  against  Rebecca  H.  Holland  and  others, 
Vol.  Ill— 88 
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praying  for  the  cancellation  of  a certain  deed,  which  he  alleged 
wa3  a cloud  upon  the  title  to  property  alleged  to  belong  to  the 
estate  of  the  testator.  On  demurrer  the  petition  was  dismissed, 
and  the  plaintiff  excepted. 

The  will  of  John  M.  Weaver  contained  the  following  item:  “I 
devise  and  bequeath  my  entire  real  estate  to  my  beloved  wife, 
Elizabeth  Weaver,  to  have  and  to  hold  the  same  during  her  natu- 
ral life;  and  at  her  death  to  be  had,  held,  and  used  by  my  beloved 
daughter,  Rebecca  H.  Renard,  during  her  natural  life,  with  power 
to  devise  and  bequeath  the  said  real  estate  by  will  at  her  death  to 
whomsoever  she  may  desire.’’  Elizabeth  Weaver  and  Rebecca  H. 
Renard,  who  has  since  intermarried  witli  Holland,  were  the  only 
heirs  of  the  testator.  Elizabeth  Weaver  died  in  November.  1886, 
leaving  Mrs.  Holland  as  her  sole  heir.  Mrs.  Holland,  on  July  30, 
1890,  executed  a warranty  deed  in  fee  simple  to  certain  lands 
which  belonged  to  John  M.  Weaver  at  the  time  of  his  death.  This 
is  the  deed  alleged  to  be  a cloud  upon  the  title  of  the  estate  of  the 
plaintiff's  testator,  and  which  it  is  prayed  may  be  canceled.  It  is 
contended  that,  as  the  will  gave  Mrs.  Holland  a life  estate,  with 
power  to  dispose  of  the  property  by  will,  the  making  of  the  deed 
was  not  a good  execution  of  the  power,  and  therefore,  being  void, 
is  a cloud  upon  the  reversionary  interest  which  it  is  alleged  will 
come  back  to  the  estate  of  John  M.  Weaver  after  the  death  of  Mrs. 
Holland. 

If  the  title  of  Mrs.  Holland  depended  upon  the  will  alone,  and 
the  only  interest  which  she  had  in  the  property  was  derived  there- 
from, her  interest  would  be  a life  estate,  with  power  to  dispose  of 
the  property  by  will  at  her  death.  The  mere  fact  that  she  has  the 
power  given  to  dispose  of  this  property'  does  not  increase  into  a 
fee  the  estate  which  she  takes,  and,  upon  her  failure  to  exercise  the 
power  at  her  death,  the  property  would  revert  to  the  estate  of 
John  M.  Weaver,  to  go  to  whomsoever  his  will  directed  in  such 
contingency,  or,  upon  failure  of  such  direction,  to  his  heirs  at  law. 

( Edmondson  v.  Dyson,  2 Kelly  307  ; Ifnralson  v.  Iiedd,  15  Ga.  148.) 
The  power  conferred  being  to  dispose  of  the  property  by  will,  the 
deed  disposing  of  the  property  would  not  be  a good  execution  of 
the  power,  and  would  not  prevent  the  property  from  reverting  to 
the  estate  of  the  testator.  ( Porter  v.  Thomas , 23  Ga.  468.)  But 
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Mrs.  Holland  has  an  interest  in  the  property  which  she  derived 
from  another  source.  The  will  provided  for  no  limitation  over 
in  the  event  that  she  failed  to  exercise  the  power  conferred  upon 
her,  and,  as  she  and  her  mother  were  the  only  heirs  of  John  M. 
Weaver,  upon  his  death  the  reversion  vested  in  her  mother  and 
herself  as  heirs  at  law.  There  being  nothing  in  the  will  expressly 
directing  the  reversion  to  vest  in  any  other  person,  it  necessarily 
vested  in  the  heirs  at  law ; and  this  would  be  true,  even  if  the  in- 
tention to  disinherit  the  heirs  was  ever  so  manifest.  The  heir  can- 
not be  disinherited,  unless  the  property  be  expressly  devised  to 
some  other  person.  ( Wright  v.  Hicks,  12  Ga.  165 ; Hiller  v. 
Speight,  61  id.  460.)  Upon  the  death  of  Mrs.  Weaver,  Mrs.  Hol- 
land, as  her  sole  heir,  became  vested  with  the  remaining  one-half 
interest  in  the  reversion  belonging  to  the  estate  of  John  M.  Wea- 
ver. We  find,  therefore,  that,  at  the  date  of  the  deed  which  is  at- 
tacked in  this  case,  Mrs.  Holland  had  vested  in  her  a life  estate, 
annexed  to  which  was  a power  of  disposition  by  will,  which  wa3 
derived  from  the  will  of  her  grandfather;  that  she  had  also  vested 
inher  the  reversion,  which  was  undisposed  of  by  her  grandfather's 
will,  and,  upon  the  well-settled  doctrine  of  merger  of  estates,  the 
less  estate  (that  is,  the  life  estate,  coupled  with  the  power)  became 
merged  into  the  greater  estate  (that  is,  the  fee,  represented  by  the 
reversion),  and  Mrs.  Holland  became  the  fee-simple  owner  of  the 
property.  The  two  estates  being  in  the  same  property,  and  being 
united  in  the  same  person  in  her  individual  capacity,  the  less  es- 
tate is  merged  into  the  greater.  (Civ.  Code  § 3106.)  It  is  true 
that  merger  does  not,  in  general,  take  place  when  the  person  in 
whom  the  two  estates  meet  intends  that  it  shall  not  take  plnce. 
( Knowles  v.  Latvton,  IS  Ga.  476.)  Still,  where  it  is  manifest  that 
the  person  in  whom  the  two  estates  meet  intends  that  the  merger 
shall  take  place,  it  cannot  be  defeated  bv  other  parties.  There- 
fore it  was  in  the  power  of  Mrs.  Holland  to  so  deal  with  her  prop- 
erty as  to  preserve,  for  the  purposes  of  disposition  by  her,  the  two 
estates  which  came  to  her,  or  she  could  deal  with  it  so  as  to  mani- 
fest an  intention  that  the  less  estate  should  merge  into  the  greater. 
The  effect  of  the  merger  being  to  vest  in  her  a fee-simple  estate, 
the  fact  that  she  made  a deed  conveying  it  in  fee  is  conclusive  evi- 
dence of  her  intention  that  the  merger  should  take  place.  Under 
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the  operation  of  the  merger,  she  was  the  owner  in  fee  simple  of 
the  property  at  the  time  that  she  made  the  conveyance,  and  it  was 
no  concern  of  the  administrator  of  her  grandfather’s  estate  that  she 
so  dealt  with  it 

The  administrator,  in  his  application,  does  not  show  that  there 
were  any  creditors  of  the  estate,  and,  even  if  it  were  necessary,  for 
the  benefit  of  creditors,  that  the  administrator  should  institute  such 
proceedings,  nothing  appears  in  the  petition  to  authorize  it  in  their 
behalf.  Mrs.  Holland  being  the  owner  of  the  property,  her  con- 
veyance in  fee  simple  could  not  be  a cloud  upon  any  title  of  the 
estate  of  John  M.  Weaver,  and  the  court  was  right  in  dismissing 
the  case.  Judgment  affirmed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  disqualified. 


Jefferson  vs.  Beall  et  al. 

[Supreme  Court  of  Alabama,  Feb.  1,  1898;  117  Ala.  438;  23  Southern  Rep.  44.] 
Validity  of  foreign  judgment  against  executors. 

1.  It  is  the  settled  doctrine  of  the  common  law  that  letters  testamentary  or  of 

administration  have  no  extraterritorial  force,  and  title  derived  from  them 
extends,  as  rnntter  of  right,  only  to  the  |>ersonal  assets  which  are  found 
within  the  jurisdiction  of  the  government  from  which  they  are  derived. 

2.  A judgment,  rendered  in  a foreign  state  against  an  administrator  appointed 

in  another  state.  Is  absolutely  void,  and  cannot  be  relied  upon  to  support 
an  action  in  the  state  where  letters  testamentary  were  originally  issued. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a term 
held  in  and  for  the  county  of  Russell. 

Hon.  J.  M.  Carmichael,  Presiding  Judge. 

Action  by  Rollin  Jefferson  against  L.  C.  Beall,  as  executrix, 
and  C.  M.  Beall,  executor,  of  the  estate  of  Barden  Burts,  deceased, 
on  a judgment  rendered  against  them  by  the  Superior  Court  of 
Stewart  county,  state  of  Georgia.  From  a judgment  entered,  on  a 
verdict  directed  by  the  court  in  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed. 
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Smith  dk  Henry,  for  appellant 

Boykin  dk  Benton,  for  appellees. 

Brickell,  C.  J. — The  suit  is  upon  a judgment  rendered  in  the 
state  of  Georgia  against  the  executrix  of  a will  of  original  probate 
in  this  state,  to  whom  original  letters  testamentary  were  issued  by 
the  proper  jurisdiction,  and  her  husband,  who  by  virtue  of  the 
intermarriage,  became  co-executor.  The  force  and  effect  of  this 
judgment  in  this  state  is  the  question  presented  by  the  rulings  of 
the  court  below  on  the  demurrer  to  the  plea  of  the  defendants,  and 
by  the  general  affirmative  instruction  given  the  jury.  It  seems  to 
be  settled  by  the  weight,  if  not  by  an  unbroken  concurrence,  of 
judicial  authority,  that  a judgment  rendered  in  a foreign  jurisdic- 
tion against  a domiciliary  personal  representative  is  void,  whether 
objection  is  or  is  not  made  to  the  exercise  of  jurisdiction  by  the 
foreign  court,  and  whether  the  judgment  is  against  the  same  or  a 
different  representative.  The  accepted  theory  of  administration  is 
that  the  right  and  liability  is  purely  representative,  and  exists 
only  by  force  of  the  official  character,  and  so  cannot  pass  beyond 
the  jurisdiction  which  grants  it,  and  reserves  to  itself  full  and  ex- 
clusive authority  over  all  the  assets  of  the  estate  within  its  limits. 
(Braithwaite  v.  Harvey  [Mont]  27  Law.  Rep.  Ann.  1 0 L,  and 
notes ; s.  C.  36  Pac.  88 : Reynolds  v.  Stockton,  140  U.  S.  254  : 1 1 
Sup.  Ct  773:  Hopper  v.  Hopper,  125  N.  Y.  400  : 26  N.  E.  457 ; 
12  Law.  Rep.  Ann.  237;  Johnson  v.  Wallis,  112  N.  Y.  230;  19 
N.  E.  653  : 2 Law.  Rep.  Ann.  828;  Robinson  v.  Robinson,  11 
Ala.  947 ; Harrison  v.  Mahomer,  14  id.  834 : Hatchett  v.  Berney, 
65  id.  39.) 

The  record  affirmatively  shows  in  this  case  that  appellant  sued 
and  obtained  the  judgment  against  the  defendants,  describing  them 
as  executors,  and  that  the  present  suit  is  upon  such  judgment  against 
them,  in  the  same  capacity,  in  this  state.  The  only  complication 
or  difficulty  in  the  case  arises  from  the  fact  that  both  suits  are 
against  the  same  persons  who  would  in  ordinary  cases  be  con- 
cluded by  an  adverse  judgment.  But  in  this  class  of  cases  the 
defendant  is  not  personally  a party,  otherwise  than  as  a commis- 
sioned representative  of  the  court  making  the  appointment,  and 
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for  the  limits  of  its  jurisdiction  ; so  that  beyond  that  jurisdiction 
he  can  exercise  no  authority  or  do  or  omit  any  act  which  will  af- 
fect the  due  administration  of  the  trust  by  the  local  authorities. 
The  objection  thus  goes  to  the  power  or  jurisdiction  of  the  court 
over  the  subject  matter  of  the  administration  of  assets  in  a foreign 
state,  in  the  control  of  foreign  administrators,  and  to  the  capacity 
of  the  defendant  to  do  any  act  to  the  prejudice  of  the  domestic  ad- 
ministration. Consent  cannot  give  such  jurisdiction,  or  extend 
the  limited  authority  of  the  administration  to  extraterritorial  acts 
resulting  in  judgments  against  the  assets  of  the  estate  The  do- 
mestic representative  has  no  authority  to  prosecute  or  defend  suits 
in  foreign  jurisdictions,  except  by  the  permission  and  authority  of 
the  particular  state,  and  only  as  to  assets  there  located.  In 
Hatchett  v.  Berney  {supra),  we  announced  the  general  rule  as  fol- 
lows : “ It  is  the  settled  doctrine  of  this  court,  and  of  the  common 
law,  that  letters  testamentary  or  of  administration  have  no  extra- 
territorial operation,  and  title  derived  from  them  extends,  as  mat- 
ter of  right,  only  to  the  personal  assets  which  are  found  within  the 
jurisdiction  of  the  government  from  which  they  are  derived.'' 
And  it  follows  from  this  an  administrator  or  executor  is  not  suable 
in  a foreign  jurisdiction,  as  he  has  no  commission  beyond  the  state 
line.  There  was  therefore  no  jurisdiction  in  the  court  of  Georgia 
to  entertain  the  suit  resulting  in  the  judgment  against  the  appellees 
ns  executor  and  executrix,  by  and  under  the  laws  of  Alabama  ; 
and  the  judgment  rendered  in  such  a suit  is  entirely  void,  and  thus 
cannot  support  an  action  in  this  state  against  the  same  or  other  ad- 
ministrators. We  refer  to  the  extended  note  to  the  case  of  Braith- 
ivaite  v.  Harvey  ([Mont.]  27  Law.  Rep.  Ann.  101;  s.  c.  36  Pac. 
38),  for  a full  collection  of  authorities  supporting  the  views  ex- 
pressed. There  is  no  error  in  the  record,  and  the  judgment  of  the 
lower  court  is  affirmed. 
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Matter  of  Gould. 

[New  York  Court  of  Appeals,  June  8,  1898;  156  N.Y.  428  ] 

In  the  Mattter  of  the  Appraisal  for  Taxation,  under  the  Act  in 
Relation  to  Taxable  Transfers  of  Property,  of  the  Estate  of  Jay 
Gould,  Deceased. 

George  J.  Gould  et  al.,  as  Executors  and  Trustees, Resp  ondents 
and  Appellants;  The  Comptroller  of  the  State  of  New  York,  et 
al.,  Appellants  and  Respondents. 

1.  Transfer  Tax  Act— Meaning  of  "Transfer."  The  word  " trans- 
fer,” In  the  act  in  relation  to  taxable  transfers  of  property  (L.  1892,  ch.  399,  § 
1),  is  used  in  its  ordinary  legal  signification . namely,  that  the  owner  of  a thing 
delivers  it  to  another  with  the  intent  of  passing  the  rights  which  he  has  in  it  to 
the  latter. 

2 Transfer  by  Will — Payment  of  Debt.  The  transfer  by  will,  sub- 
jected to  taxation  by  the  act  of  1892,  is  not  intended  to  be  limited  to  property 
gratuitously  given  by  will,  but  extends  to  a testamentary  transfer  in  payment 
of  a debt. 

8.  Transfer  by  Will— Acceptance.  It  matters  not  what  the  motive  of 
a transfer  by  will  may  be,  whether  to  pay  a debt,  discharge  some  moral  obli- 
gation or  to  benefit  a relative.  If  the  devise  or  bequest  is  accepted  by  the 
beneficiary,  the  transfer  is  made  by  will,  within  the  meaning  of  the  Transfer 
Tax  Act. 

4.  Testamentary  Transfer  in  Payment  of  Debt  for  Services — 
Subjection  to  Transfer  Tax.  A codicil  contained  the  following  provision: 
“My  lieloved  son,  G.  J.  G.,  having  developed  a remarkable  business  ability, 
and  having  for  twelve  years  devoted  himself  entirely  to  my  business,  and 
during  the  past  five  years  taken  entire  charge  of  all  my  difficult  interests,  I 
hereby  fix  the  value  of  his  said  services  at  five  millions  of  dollars  payable  as 
follows" — specifying  a sum  in  cash  and  the  balance  in  certain  bonds  and 
stocks.  In  a proceeding  of  appraisal  for  taxation,  under  the  Transfer  Act  of 
1892,  it  was  found  that  the  testator  Intended,  by  the  above  provision,  to  dis- 
charge his  debt  to  his  son,  arising  from  an  agreement  for  the  rendition  of  ser- 
vices and  for  their  compensation,  and  that  the  amount  specified  was  agreed 
upon  by  the  parties.  It  further  appeared  that  the  sou  had  consented  to  accept 
payment  for  his  services  under  the  testamentary  provision,  aud  that  he  had 
accepted  the  benefit  of  the  provision.  Held,  that  the  transfer  of  the  specified 
property  to  the  son  was  a transfer  by  will,  and  therefore  subject  to  taxation. 
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Crossappeals  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July  2, 
1897,  affirming  an  order  made  by  the  surrogate  of  the  county  of 
New  York  adjudging  the  amount  of  taxes  to  be  paid  by  the 
property  of  the  estate  of  Jay  Gould  transferred  by  will,  under  the 
act  in  relation  to  taxable  transfers  of  property.  (L.  1892,  oh.  399.) 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  B.  Hill,  John  R.  Dos  Passos  and  Edmund  Francis  Hard- 
ing for  the  comptrollers  of  the  state  and  city  of  New  York. 

John  F.  Dillon  and  Harry  Hubbard  for  the  executors  and  trus- 
tees. 

Parker,  C.  J. — In  a codicil  to  the  last  will  of  Jay  Gould 
appears  the  following:  “My  beloved  son  George  J.  Gould  hav- 

ing developed  a remarkable  business  ability,  and  having  for 
twelve  years  devoted  himself  entirely  to  my  business,  and  during 
the  past  five  years  taken  entire  charge  of  all  my  difficult  interests, 
I hereby  fix  the  value  of  his  said  services  at  five  millions  of  dol- 
lars, payable  as  follows  : Five  hundred  thousand  in  cash,  less  the 
amounts  advanced  by  me  for  the  purchase  of  a house  for  him  on 
Fifth  avenue,  New  York  city,  and  such  amount  as  I shall  here- 
after advance  to  purchase  stables  ; five  hundred  thousand  dollars 
in  Missouri  Pacific  Railway  Co.  six  per  cent  consolidated  mort- 
gage bonds;  five  hundred  thousand  dollars  in  St.  Louis,  Iron 
Mountain  & Southern  Railway  Co.  consolidated  five  per  cent 
bonds;  five  hundred  thousand  dollars  in  Missouri  Pacific  Railway 
Co.  trust  five  per  cent  bonds : ten  thousand  shares  of  the  stock  of 
the  Manhattan  Elevated  Railway  Company;  ten  thousand  shares 
of  the  stock  of  the  Western  Union  Telegraph  Company,  and  ten 
thousand  shares  of  the  stock  of  the  Missouri  Pacific  Railway 
Company — all  the  foregoing  bonds  and  stock  to  lie  treated  as 
worth  par:  and  the  receipt  of  the  said  George  J.  Gould  in  full  for 
the  said  services  and  all  other  services  down  to  the  time  of  my 
death  not  otherwise  paid  for  by  me  during  my  lifetime,  unless  I 
shall  hereafter  by  a different  testamentary  provision  provide,  shall 
be  all  the  voucher  required  by  my  executors  and  trustees.” 
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Upon  the  hearing  before  the  appraiser  evidence  was  introduced 
tending  to  show  an  agreement  between  Jay  Gould  and  George  J. 
Gould  that  the  latter  should  perform  services  of  an  important 
nature  for  the  former,  who  in  turn  should  compensate  George  J. 
for  such  services,  and  that  the  provision  quoted  was  inserted  to 
provide  such  compensation  and  for  no  other  purpose ; and  further 
that  such  sum  was  agreed  upon  by  the  parties.  In  the  appraise- 
ment proceedings  this  was  found  as  a fact,  and  the  Appellate 
Division  having  affirmed  such  finding  it  is  not  open  for  inquiry 
in  this  court,  and  the  further  discussion  will  treat  as  established 
that  it  was  the  purpose  of  the  testator  by  this  provision  of  the 
codicil  to  his  will  to  discharge  his  debt  to  his  son.  It  should 
further  be  observed  that  George  J.  Gould  consented  to  accept 
payment  for  his  services  under  this  provision.  He  testified  upon 
that  subject  as  follows:  ‘‘ Q.  You  are  the  son  of  the  late  Jay 

Gould?  A.  Yes.  Q.  Mr.  Gould,  in  the  eighth  article  of  the 
second  codicil  of  your  father's  will  there  is  a provision  which  I 
shall  ask  you  to  read  for  the  purpose  of  refreshing  your  mind. 
(Copy  will  handed  to  witness,  who  looks  at  same.)  When  did 
you  first  kuow  of  that  provision,  and  in  what  manner  and  under 
what  circumstances?  A.  A week  before  my  father’s  death; 
about  a week.  Q.  State  the  circumstances?  A.  He  was  sick  in 
bed,  and  he  told  me  where  his  will  was  and  told  me  to  go  and  get 
it,  and  when  I had  gotten  it  he  asked  me  to  open  the  envelope 
and  read  it  through,  which  I did;  then  he  asked  me  if  I under- 
stood it ; I said  I did,  and  then  he  asked  me  whether  this  pro- 
vision which  he  had  made — the  one  I have  just  read — was  satis- 
factory to  me ; I told  him  it  was.  Q.  When  you  say  he  asked 
you  whether  the  provision  which  was  made  was  satisfactory  to 
you  he  had  reference  to  the  provision  as  it  now  stands  in  the  will, 
which  is  contained  in  the  eighth  paragraph  of  the  second  codicil? 
A.  Yes.” 

He  could  have  refused  compensation  in  this  manner,  and  had 
he  done  so  whatever  sum  he  might  have  recovered  against  the 
estate  under  the  agreement  with  his  father  would  not  have  been 
taxable  under  the  Taxable  Transfer  Act,  for  there  would  have 
been  in  such  case  no  transfer  by  will.  This  he  did  not  do;  but 
instead  elected  to  accept  a transfer  of  a certain  amount  of  money, 
Vol.  III-89 
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bonds  and  stocks  under  the  will  in  compensation  for  his  services , 
and  the  question  is,  is  the  money  and  property  thus  transferred 
taxable?  To  that  question  the  statute  must  furnish  the  answer. 

The  statute  reads : “ A tax  shall  be  and  is  hereby  imposed  upon 

the  transfer  of  any  property  * * * when  the  transfer  is  by  will" 

It  will  be  noted  that  the  imposition  of  the  tax  is  not  limited  to 
property  gratuitously  given  by  will,  but  is  extended  to  all  prop- 
erty so  transferred.  Was  not  the  property  mentioned  in  this 
codicil  transferred  by  will  ? Certainly  it  was,  for  the  title  to  the 
bonds  and  stocks  described  in  the  codicil  was  taken  away  from  the 
estate  of  Jay  Gould  and  vested  in  George  J.  Gould  under  and  by 
virtue  of  the  second  codicil  of  the  will  and  such  property  is,  there- 
fore, taxable  under  the  express  provisions  of  this  statute.  If  Jay 
Gould  did  owe  his  son  George  $5,000,000  for  services,  and  we 
must  assume  that  he  did,  he  selected  a method  of  payment  which 
brought  the  transaction  within  the  taxing  provisions  of  the  statute. 
Whether  this  action  was  taken  by  Jay  Gould  for  the  purpose  of 
absolutely  securing  to  the  state  the  tax,  or  because  he  wished  to 
retain  possession  of  all  his  property  during  his  life,  or  for  some 
other  satisfactory  reason,  we  need  not  inquire.  The  question  of 
motive  on  the  part  of  the  testator  is  not  for  our  consideration. 
We  are  now  dealing  with  a taxing  statute  which  undertakes  to 
tax  all  property  transferred  by  will  and  which  is  applicable  to 
every  transaction  of  that  kind,  whether  advisedly  or  mistakenly 
entered  upon  and  carried  out 

Neither  the  taxing  officers  nor  the  courts  are  at  liberty  to  hold 
that  because  Jay  Gould  might  have  paid  his  debt  to  his  son  George 
in  such  a manner  as  to  have  freed  the  property  from  the  burden  of 
a tax,  therefore  a different  transaction,  one  upon  which  the  statute 
expressly  imposes  a tax,  shall  be  treated  as  the  equivalent  of  the 
other  and  given  the  same  effect  So  far  in  the  progress  of  this 
proceeding  the  question  as  to  the  right  of  the  state  to  collect  a tax 
upon  the  property  has  been  disposed  of  by  the  courts  below  as  if 
the  statute  provided  in  terms  that  only  property  “gratuitously 
given  by  will”  should  be  taxed.  But  the  statute  does  not  so  pro- 
vide, and  the  duty  of  the  courts  is  to  read  it  as  it  is  written.  It  is 
certainly  within  the  constitutional  power  of  the  legislature  to  tax 
all  property  transferred  by  will,  whether  the  motive  of  the  testator 
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be  to  make  a gift  or  pay  a debt,  and  the  language,  absolutely  un- 
ambiguous and  free  from  saving  clauses,  which  the  legislature  em- 
ployed to  accomplish  that  result,  affords  the  best  indication  that 
the  word  “ transfer  ” in  the  statute  is  used  advisedly  and  accord- 
ing to  its  ordinary  legal  signification,  which  is  that  the  owner  of  a 
thing  delivers  it  to  another  person  with  the  intent  of  passing  the 
rights  which  he  has  in  it  to  the  latter.  (Bouvier’s  Law  Die.)  In- 
deed, it  can  easily  be  imagined  that  the  legislature  aimed  to  pre- 
vent parties  from  avoiding  payment  of  the  tax  by  changing  in- 
tended beneficiaries  into  testamentary  creditors.  It  matters  not 
what  the  motive  of  a transfer  by  will  may  be,  whether  to  pay  a 
debt,  discharge  some  moral  obligation,  or  to  benefit  a relative  for 
whom  the  testator  entertains  a strong  affection,  if  the  devise  or 
bequest  be  accepted  by  the  beneficiary,  the  transfer  is  made  by 
will,  and  the  state  by  the  statute  in  question  makes  a tax  to  im- 
pinge upon  that  performance. 

That  Jay  Gould  attempted  to  transfer  the  property  mentioned 
in  the  codicil  to  his  son  George  by  will  appears  upon  the  face  of 
the  instrument.  That  the  son  agreed  to  accept  the  transfer  of  the 
property  to  him  by  that  method,  appears  from  his  testimony  that 
he  stated  to  his  father  that  the  provision  for  compensation  was 
satisfactory,  and  that  he  has  accepted  the  benefit  of  this  provision 
is  unquestioned.  The  result,  therefore,  is  a transfer  to  him  by 
will  of  the  property  therein  described,  and  the  statutory  command 
that  upon  property  thus  transferred  a tax  should  be  imposed  must 
be  obeyed. 

The  market  value  of  this  property  was  found  to  be  $4,201,250, 
and  the  tax  thereon  is  the  sum  of  $42,012.50. 

The  order  appealed  from,  therefore,  should  be  so  modified  as  to 
adjudge  that  the  taxes  on  the  share  or  interest  of  George  J.  Gould 
is  the  sum  of  $132,784.44,  and  as  thus  modified  the  order  should 
be  affirmed,  with  costa  to  the  appellant  comptrollers. 

All  concur.  Order  modified. 
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In  re  Stewart’s  Estate. 

Hemsted  et  al  vs.  Ferry  et  al. 

[Supreme  Court  of  Iowa,  December  17,  1898  ; 77  N.  W.  Rep.  574.] 
Contest  of  probate. 

Persons  named  in  the  body  of  a will  as  executors,  not  heirs  or  otherwise  inter- 
ested in  the  instrument,  cannot  contest  probate  of  a codicil  revoking  their 
appointment  and  substituting  others. 

Appeal  from  an  order  of  ^Jie  District  Court,  held  in  and  for  the 
county  of  Pottawattamie. 

Hon.  N.  W.  Macy,  Presiding  Judge. 

One  Frank  C.  Stewart  died,  leaving  an  instrument  purporting 
to  be  his  last  will.  It  consisted  of  an  original  document  and  one 
codicil.  In  the  original  will  the  appellants,  nemsted  and  Everson, 
were  named  as  executors  ; in  the  codicil  this  appointment  of  ex- 
ecutors was  revoked,  and  one  S.  C.  Campbell  was  named  to  fill  the 
place.  After  testator’s  death,  Campbell,  who  had  the  custody  of 
the  will,  offered  it  for  probate,  and  the  25th  day  of  November, 
1896,  was  fixed  for  the  hearing.  On  the  24th  day  of  that  month, 
appellants  appeared  and  filed  a petition  asking  for  the  probate  of 
the  original  will,  and  also  objecting  to  the  probate  of  the  codicil, 
on  the  ground  of  want  of  mental  capacity  in  the  testator  at  the 
time  of  its  execution.  Appellants  are  strangers  to  the  estate ; that 
is,  they  are  neither  heirs  of  the  deceased,  nor  are  they  interested 
under  the  will,  except  that  they  are  named  as  executors.  The 
court  entered  an  order  probating  both  will  and  codicil,  and  from 
this  order  in  relation  to  the  codicil,  Hemsted  and  Everson  appeal. 
Affirmed. 

Benjamin  ct  Preston , for  appellants. 

Frank  Shinn,  for  appellees. 

Waterman,  J. — But  a single  question  is  presenter!  by  the 
record,  and  that  is  as  to  the  standing  that  appellants  have  to  urge 
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any  objection  to  the  order  of  probate.  We  have  no  statute  defin- 
ing the  qualifications  of  those  who  may  contest  the  probate  of  a 
will,  but  we  understand  the  general  rule  to  be  that  such  action  can 
be  taken  only  by  one  who  would  have  a beneficial  interest  in  the 
estate,  if  there  was  no  such  will.  This  rule  has  received  one  ex- 
press recognition  heretofore  in  Kostelecky  v.  Scherhart  (99  Iowa 
120;  68  N.  W.  591.  See,  also,  In  re  Langevin’s  Will  [Minn.],  47 
N.  W.  1133;  Reid  v.  Vanderheyden , 5 Cow.  719;  Meyer  v.  Fogg, 
7 Fla.  292).  The  fact  that  an  executor  is  to  receive  compensation 
out  of  the  estate  cannot  be  said  to  give  him  an  interest  therein,  for 
he  gets  this  only  in  return  for  services  rendered.  He  is  expected 
to  give  full  value  therefor.  It  is  claimed,  however,  by  appellants, 
that  an  executor  has,  by  virtue  of  his  office,  a property  interest  in 
the  personal  estate.  Any  such  interest  is  a mere  naked  trust  upon 
which  no  such  right  as  that  here  claimed  can  be  predicated.  An 
executor,  as  such,  unlike  a trustee,  whose  office  is  created  by  the 
will,  is  clothed  with  no  discretion.  His  duties  and  authority, 
fixed  by  law,  make  him  but  a channel  through  which  the  property 
passes  to  those  entitled  by  the  terms  of  the  instrument  It  has 
been  held  that  an  executor,  even  when  he  is  given  a legacy,  can 
not  be  said  to  be  interested  in  the  estate,  since  he  is  expected  to 
render  services  for  what  lie  receives.  ( Reeve  v.  Crosby,  8 Redf. 
Sur.  74.)  The  Supreme  Court  of  California  has  decided  that  the 
public  administrator  provided  for  under  the  law  of  that  state  has 
no  such  interest  as  will  entitle  him  to  contest  a will.  ( In  re  Hick- 
man's Estate,  36  Pac.  118:  In  re  Sanborns  Estate,  32  id.  865.) 
Yet,  if  the  will  had  been  set  aside,  upon  such  administrator  would 
have  devolved  the  trust  duty  of  distributing  the  estate.  While  an 
executor  derives  his  authority  from  the  will,  and  not  from  the 
court,  and  though  there  are  some  acts  which  he  may  perform  be- 
fore probate  of  the  instrument,  yet  there  are  many  others  which  he 
cannot  legally  do  until  letters  have  issued.  (See  cases  cited  in  8 
Enc.  PI.  k Prac.  654.)  The  probate  of  the  will  furnishes  the  evi- 
dence of  his  authority.  Until  that  is  had,  it  is  not  known  whether 
he  is  qualified  to  act  It  would  be  most  unjust  to  give  him  the 
right  before  he  is  confirmed  to  involve  the  estate  in  litigation  at 
the  expense  of  the  devisees  and  legatees,  and  against  their  wishes, 
as  is  the  case  here.  Nor  do  we  think  there  is  any  foundation  for 
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the  contention  that  the  appellants  have  any  right  to  maintain  this 
proceeding  as  trustees  of  an  express  trust,  under  section  3459  of 
the  Code.  This  is  not  an  action  by  trustees  for  the  benefit  of  their 
cestuis  que  trustent , but  is  rather  in  the  nature  of  a proceeding 
against  the  creator  of  a trust  to  test  his  right  to  revoke  it 

2.  Another  ground  set  up  by  appellants  is  that  it  being  their 
duty,  as  custodians  of  the  will,  to  offer  it  for  probate,  the  right  at- 
taches to  take  all  necessary  steps  to  secure  a proper  order  of  court 
The  record  shows  that  they  were  not  the  custodians  of  the  will, 
and  that  they  did  not  offer  it  for  probate,  but  that  they  intervened 
in  proceedings  begun  by  others.  But,  if  the  facts  were  as  claimed, 
it  would  be  their  duty  to  offer  the  whole  will  for  probate,  and  not 
a part  only.  The  codicil  makes  no  further  substantial  change  in 
the  disposition  of  the  estate  than  to  reduce  the  cost  of  a monu* 
meht  for  testator.  No  one,  aside  from  these  appellants,  objects 
to  its  probate.  Notwithstanding  counsel’s  claim  that  appellants 
are  acting  here  through  disinterested  motives,  and  from  a high 
sense  of  duty  alone,  we  must  say  that,  outside  of  this  assertion, 
we  find  nothing  in  the  record  that  tends  to  so  show. 

3.  One  of  the  legatees  under  the  will  joined  appellants  in  ask- 
ing that  the  original  will  be  admitted  to  probate,  but  she  did 
not  unite  in  contesting  probate  of  the  codicil,  nor  does  she 
appeal.  Nothing  can  be  claimed  by  appellants,  therefore,  from 
the  part  she  took. 

4 Having  no  standing  in  court,  appellants  cannot  be  heard  to 
object  to  any  action  of  the  trial  court;  and  we  need  not  notice  the 
further  questions  raised,  other  than  to  say  that  the  motion  to  tax 
the  costs  of  the  amended  abstract  to  appellees  will  be  overruled. 
Affirmed. 


Note.— CONTEST  OP  PROBATE. 

A public  administrator  provided  for  under  the  laws  of  California  has  no 
such  an  Interest  ns  will  entitle  him  to  contest  a will.  (In  re  Hickman's  Estate, 
36  Pac.  118;  In  re  Sanborn’s  Estate,  83  id.  865.) 

A party  who  had  no  interest  whatever  will  not  be  allowed,  in  equity,  to 
maintain  a suit  for  the  purpose  of  setting  aside  any  portion  of  the  will.  (Wil- 
coxen  el  a l,  v.  Wilcoxen,  46  N.  E.  269;  2 Prob.  Rep.  Ann.  106.) 
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The  right  of  an  executor  Darned  in  a will  to  prosecute  an  action  to  sustain 
the  will  depends  on  the  question  whether  the  litigation  is  for  the  benefit  of 
those  entitled  to  the  estate.  (Sheets's  Appeal,  3 Am.  Prob.  Rep.  198.) 

A widow  whose  share  as  provided  by  law  cannot  he  affected  by  her  hus- 
band's will  unless  she  consents  thereto,  has  no  interest  authorizing  her  to  con- 
test his  will.  (In  re  Fallon’s  Will,  Murphy  v.  Fallon  [Iowa],  77  N.  W.  575.) 
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ACCOUNTING. 

L So  long  as  an  estate  Is  In  process  of  administration,  the  accounts  of  the 
executor  or  administrator  touching  his  receipts  and  disbursements  are 
' subject  to  revision  and  correction  as  to  any  discoverable  errors.  Martin 
V.  Janet,  31 

2,  A party  interested  in  the  final  distribution  of  the  estate  is  at  liberty  to 
question  the  accounts  of  an  executor  or  administrator.  But  in  sucli  a 
case,  the  burden  is  upon  him  to  establish  the  falsity  of  the  accounts  or 
error  in  the  different  items.  Id. 

2,  The  heirs  of  a co-administratrix,  who  died  early  in  the  administration  of 
the  estate  and  before  the  performance  of  any  duties,  will  not  be  allowed 
to  open  a final  accounting  seventeen  months  after  it  was  allowed  without 
protest,  where  the  only  allegation  of  error  is  that  the  court  would  not 
allow  a share  of  the  commissions  to  the  estate  of  the  co-administratrix 
who  bad  died.  Id. 

4.  One  assuming  the  duties  of  a guardian  contracts  not  only  to  manage  the 
estate  according  to  law  and  for  the  best  interest  of  the  ward,  but  he  also 
agrees,  on  the  termination  of  his  trust,  to  account  for  the  property,  estate 
and  moneys  of  the  ward  entrusted  to  his  keeping,  and  to  pay  over  such 
as  remains  undistributed  to  the  person  entitled  thereto.  In  re  Kineaid't 
Entile,  2m 

£L  Such  an  accounting  is  in  the  nature  of  a proceeding  in  rem  and  the  estate 
is  the  ret.  After  the  majority  of  the  ward,  the  only  matter  of  which  the 
Probate  Court  has  jurisdiction  relates  to  the  questions  that  may  properly 
arise  in  the  course  of  a satisfactory  accounting.  Id. 

6.  It  is  competent  for  the  Probate  Court  to  pass  upon  the  settlement  of  the 

accounts  of  an  administrator  who  was  appointed  for  the  sole  purpose  of 
collecting  an  award  granted  on  account  of  French  spoliations.  Where 
the  avails  of  the  award  above  mentioned  were  duly  distributed  by  the 
administrator,  in  accordance  with  a valid  order  of  the  court,  he  will  be 
protected  by  the  order,  and  his  act  cannot  be  drawn  in  question.  Lam- 
ton  v.  knmolet,  355 

7.  An  action  to  compel  the  accounting  by  an  administrator  of  the  succession, 

who  has  never  filed  an  account,  although  property  has  been  sold,  cash 
realized,  and  a number  of  years  have  elapsed  since  the  succession  was 
opened,  offers  no  ground  for  complaint  on  accounting  of  attending  costs. 
Vionche  v.  Brouillette , 408 

Vol.  Ill— 90  (713) 
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8,  On  the  final  accounting  of  an  administrator,  it  appeared  that  the  deceased 
was  a retail  liquor  dealer,  and  that  the  uuexpired  term  of  the  lease  of  his 
saloon  and  the  good  will  of  the  business  together  with  his  license  for  the 
uuexpired  time  were  together  worth  from  $2,000  to  $2,500.  It  further 
appeared  that  the  administrator,  without  making  the  least 'effort  to  dis- 
pose of  either  for  the  benefit  of  the  estute,  appropriated  both  the  lease 
and  the  license  to  Ids  own  individual  use.  Held,  that  the  administrator 
had  failed  in  the  performance  of  a plain  duty,  and  was  properly  sur- 
charged with  $2,500,  In  re  Buck's  Estate,  434 

0,  An  executor  who  sells  an  interest  in  real  property  which  belongs  to  him 
and  to  certain  trustees  as  tenants  in  common,  and  who  allows  the  trus- 
tee to  appropriate  the  avails  of  the  sale,  is  properly  charged  in  a final  ac- 
counting with  tile  amount  so  appropriated,  and  will  not  be  heard  to  plead 
that  his  action  was  based  upon  an  order  of  the  court  duly  issued  in  an 
action  to  settle  the  trust  estate,  especially  when  it  appears  that  he  was 
not  even  a party  to  that  suit,  and  that  the  order,  in  no  event,  could  have 
been  binding  upon  him  or  the  property  of  the  estate  which  it  was  his 
duty  to  secure  and  preserve.  In  re  Ken  nedy's  Estate,  66ft 

10  There  is  no  impropriety  in  the  court's  listening  to  certain  objections  to  an 
executor's  account  before  such  objections  iiave  been  reduced  to  writing 
and  duly  filed.  Id. 

1L  An  executor  or  administrator,  who  is  making  an  irregular  disbursement 
of  the  funds  of  the  estate,  does  so  at  his  peril,  and  cannot  take  refuge  in 
a technical  defense  when  called  upon  to  account  for  the  administration 
of  his  trust.  Id. 

See  Trusts  and  Trustees,  22;  Claims  Against  Decedent's  Es- 
tate, 14*  15 

See  Editorial  Note,  “ Surcharge  and  Falsify,"  43ft 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ANCILLARY  ADMINISTRATION. 

Administration  granted  in  the  state  of  a decedent’s  domicil  at  the  time  of 
ids  death  is  the  principal  administration,  and  that  granted  in  another 
state  is  but  ancillary  to  the  other;  and  it  is  the  duty  of  the  ancillary  ad 
ministrator  to  collect  all  debts  due  the  estate  in  his  jurisdiction,  and  con. 
vert  all  available  assets  into  money — pay  all  the  debts  established  in  the 
state  of  his  appointment — and  pay  over  the  balance  of  the  assets  remain- 
ing in  his  hands  to  the  principal  administrator,  to  the  end  that  they  may 
be  disposed  of  and  distributed  among  those  entitled  to  receive  them. 
Smith  v.  Smith  el  al.,  4S8 

ALIENATION. 

L The  fact  that  the  executors  as  such  may  have  to  deal  with  'the  income  of 
the  vested  interests  in  order  to  carry  out  the  provisions  of  the  will  does 
not  create  any  illegal  suspension  of  the  power  of  alienation.  Dnrfee  et 
al.  v.  Pomeroy,  651 

2.  The  will  of  a testator  who  left  surviving  a married  daughter  and  an  un- 
married son  created  two  distinct  trusts,  each  consisting  of  one-half  of  the 
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residuary  estate,  real  and  personal,  the  rents  and  income  of  one  to  be  paid 
to  the  daughter  for  life;  and  the  rents  and  income  of  the  other  to  be  paid 
to  the  son  until  he  attained  the  age  of  forty-five,  or  until  such  later 
period  at  which  the  executors  might  deem  him  fit  to  receive  the  princi- 
pal. The  will  disclosed  the  intention  that  the  property  might  follow  the 
testator's  blood  in  the  ultimate  disposition  thereof,  and,  in  connection 
with  provisions  to  that  effect,  declared  that  if  the  son,  “in  the  event  of 
his  death  within  the  period  aforesaid  should  leave  no  child  or  children 
him  surviving,  but  leave  a wife  him  surviving,  then  she  is  to  have  and 
I devise  and  bequeath  to  her  one-half  of  the  income  of  said  half  of  the 
rest,  residue  and  remainder  of  my  said  property  60  long  as  she  shall  re- 
main his  widow  unmarried,  the  other  one-half  of  said  income  to  lie  held 
by  my  said  executors  or  their  successors  and  paid  by  them  to  and  for  the 
use  of  my  daughter.  In  case  the  wife  of  my  said  son  should  marry 
again,  then  the  share  of  the  income  so  bequeathed  to  her  is  to  go  to  my 
daughter  if  she  then  survives,  if  not,  to  her  children.”  The  son  died  be- 
fore attaining  the  age  of  forty  five,  childless,  but  leaving  a widow. 
Held,  that  the  provision  for  the  son  s widow  was  not  void  as  being  under 
a trust  which  was  thereby  made  to  involve  an  illegal  suspension  of  the 
power  of  alienation;  but  held  that  the  legal  effect  of  the  son’s  death  wa3 
to  terminate  the  trust  for  his  benefit,  and  that  the  devise  and  bequest  of 
one-hali  of  the  income  of  the  principal  theretofore  tied  up  in  the  trust  to 
his  widow,  vested  in  her  a legal  estate  in  one-half  of  the  principal,  real 
and  personal,  to  wit:  a life  estate  during  her  widowhood.  Id. 

Sec  Restraints  ox  Alienation. 

ANNUITIES. 

Where  the  testator  has  not  specifically  charged  the  payment  of  an  annuity 
upon  his  real  estate,  nud  the  personalty  Is  abundantly  sufficient  to  pay 
the  same,  the  real  estate  cannot  be  charged  witli  the  burden,  even  in  a 
case  where  the  executrix  has  misapplied  aud  wasted  the  personal  prop- 
erty. Alien  v.  Matteeon  et  al.  428 

See  Editorial  Note,  “When  Realty  1b  not  Charged  with 
the  Payment  ol  Annuities, " 428 

APPEALS. 

See  PLEAniso  anii  Pt-ACTick.  10,  20. 

See  Editorial  Note,  “A;;;oeala  in  Probate  Cases,”  511 

APPROXIMATION. 

The  doctrine  of  approximation,  otherwise  known  ns  the  doctrine  of  cy  prei, 
can  never  be  invoked  where  its  application  would  sacrifice  the  main 
object  of  a testator  to  one  of  his  incidental  purposes.  Security  Co.  v. 
Snore  et  ill. , 114 

CLAIMS  AGAINST  DECEDENT'S  ESTATE. 

L By  statutory  law,  in  the  state  of  Washington,  every  claim  against  an 
estate,  when  presented  to  the  administrator  must  be  supported  by  the 
atlldavit  of  the  claimant,  in  which  the  alllant  must  show  that  the  amount 
of  the  claim  Is  justly  due — that  no  payments  have  been  made  thereon 
and  that  there  are  no  offsets  to  the  same  to  the  knowledge  of  the  affiant 
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It  is  also  proper  for  the  administrator  to  require  the  presentation  of 
satisfactory  vouchers  in  support  of  the  claim.  McFarland  v.  Fairlamb 
el  al.,  79 

2,  Before  a claim  can  be  legally  sued  upon,  it  should  be  duly  presented  to 
the  executor  or  administrator,  and  this  duty  of  presentation  is  not 
affected  by  the  fact  that  the  executor  or  administrator  has  failed  to  pub- 
lish the  usual  notice  to  creditors  as  required  by  law.  Id. 

2.  The  only  effect  of  a failure  to  publish  the  notice  to  creditors  is  to  extend 
the  time  indefinitely  in  which  the  presentation  of  the  claim  can  be  made, 
provided  such  extension  of  time  secures  a presentation  of  the  claim  be- 
fore the  action  to  enforce  it  is  actually  begun.  Id. 

i.  In  general,  heirs,  devisees,  next  of  kin  and  legatees  are  not  allowed  to  re- 
ceive and  hold  any  of  the  estate  unless  the  debts  have  been  paid  in  full. 
Forbes  v.  Harrington  el  al.,  211 

5,  Unless  the  decedent’s  estate  is  represented  as  insolvent,  the  creditors  must 

bring  suit  against  the  executor  or  administrator  after  one  year  and  with- 
in two  years  from  the  time  of  giving  his  bond,  assuming  that  due  notice 
of  his  appointment  has  been  given.  Id. 

6,  After  one  year  from  his  giving  bond,  an  executor  who  has  given  due 

notice  of  his  appointment  may  safely  proceed  to  pay  the  debts  of  the 
estate,  if  he  has  received  no  notice  of  the  existence  of  demands  which 
authorize  him  to  represent  it  as  insolvent.  Id. 

1 An  application  may  be  made  at  any  time  before  the  estate  is  fully  admin- 
istered for  the  retention  of  sufficient  assets  to  satisfy  claims  which  do 
not  accrue  within  two  years  from  the  time  of  giving  the  administration 
bond,  unless  some  person  interested  will  give  a bond  to  satisfy  such 
claim  If  it  Is  proved  to  lie  due;  and  an  action  may  be  brought  within 
one  year  after  the  claim  becomes  payable,  or  within  one  year  after  the 
final  determination  of  the  proceedings  on  appeal,  against  the  executor  or 
administrator  if  they  are  ordered  to  retain  assets,  or  upon  the  special 
bond  if  one  is  given.  Id. 

8,  One  who  intermeddles  with  property  in  litigation  is  as  conclusively  bound 
by  the  results  of  the  litigation,  whatever  they  may  be,  as  If  he  had  been 
a party  to  the  contest.  Boyd  et  al.  v.  Emmons  et  al.,  32A 

8,  Land  specifically  devised  may  be,  nevertheless,  subjected  to  the  payment 
of  testator's  debts  even  in  the  case  of  unconscionable  delay  in  prosecuting 
the  claims  of  the  creditors,  provider!  it  can  be  shown  that  the  delay 
was  occasioned  by  continuous  efforts  to  settle  the  estate.  Id. 

10.  The  court  may,  in  its  discretion  for  good  cause  shown,  direct  Its  commis- 

sioner to  collect  the  money  due  by  the  devisees  for  the  purpose  of  dis- 
charging tlie  indebtedness  of  the  estate,  and  pay  the  same  directly  to  the 
creditors.  Id. 

11.  A physician,  the  relative  of  an  aged  and  infirm  lady,  rendered  her  pro- 

fessional services  extending  through  several  years.  He  made  no  charge 
against  her  whiie  living,  but  was  told  by  her  she  would  compensate  him. 
Shortly  before  her  death  she  gave  Into  his  hands  $5,000  in  cash.  He  says 
this  was  a donation  to  his  wife,  but  it  appears  to  have  been  received  by 
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him,  and  to  have  passed  under  Ids  administration  and  control  Under 
the  circumstances  developed  by  the  evidence,  held,  this  was  the  compen- 
sation she  referred  to,  and  tile  remuneration  he  depended  on  and  he  can- 
not recover  on  a large  claim  for  professional  services  presented  or  asserted 
for  the  first  time  after  her  death.  Succetrion  of  Liliell,  afift 

12.  While  the  fact  of  knowledge  of  an  indorsee  that  a note  he  discounts  Is  nu 

accommodation  note  is  no  defense  against  It  If  taken  for  value,  bona  fide, 
before  maturity,  where  such  note  Is  given  for  a special  object,  which  is 
abandoned,  and  ufterwurds,  in  fraud  of  the  maker,  it  is  negotiated  and 
the  indorsee  knows,  or  has  reason  to  believe,  such  fraud,  his  participation 
In  Its  commission  bars  his  recovery.  Id. 

13.  This  applies  with  all  the  more  force  to  instruments  non-negotiable  in 

character,  for.  not  being  negotiable,  greater  caution  Is  required  of  the 
purchaser.  Id. 

14.  A creditor  of  a succession,  or  an  heir,  or  the  creditor  of  an  heir,  who 

has  obtained  a judgment  against  the  heir,  his  debtor,  and  who  has  hod 
his  Interest  as  nn  heir  seized,  may  compel  an  administrator  of  the  suc- 
cession to  file  an  account  showing  what  funds  he  has  on  hand.  Vionehe 
v.  Brouillette,  ipg 

15.  While  the  Interest  of  the  heir  is  under  seizure,  the  creditor,  who  by  rule 

compels  the  administrator  to  account,  does  not  thereby  injuriously  affect 
any  of  the  rights  of  his  debtor  or  of  the  succession  of  which  the  debtor 
Is  an  heir.  Id. 

IS.  The  husband  is  primarily  bound  to  pay  all  bills  for  medical  attendance 
on  account  of  his  wife  and  to  pay  her  funeral  expenses.  But  in  the 
event  of  Ids  failure  so  to  do,  resort  may  be  had  by  the  creditors  to  the 
separate  property  of  the  wife.  Where,  however,  such  sale  is  made  for 
such  a purpose,  the  husband  can  be  compelled,  by  appropriate  proceed- 
ings, to  reimburse  those  to  whom  the  estate  descends.  Carpenter  et  at. 
v.  Hazel  rigg,  424 

12.  On  tlie  death  of  a debtor,  his  estate  passes  into  the  grasp  of  the  law  for 
the  purpose  of  administration  and  distribution,  anil  his  creditors,  like 
any  other  suitors,  are  entitled  to  their  day  In  court,  and  to  the  judicial 
construction  of  their  respective  claims.  In  re  Cotoan't  Relate, 

1R  Under  the  laws  of  Illinois,  the  administrator  lias  no  interest  in  the  land 
formerly  owned  by  the  testator,  but  If  there  is  a deficiency  of  personal 
assets  which  threatens  to  Imperii  the  payment  of  the  claims,  the  adminis- 
trator must  apply  for  a sale  of  the  realty  In  order  to  meet  the  deficit. 
Smith  v.  Smith  el  al.,  4H7 

12.  Tlie  allowance  of  a claim  in  the  Probate  or  County  Court  is,  as  against 
the  heirs,  prima  facie  evidence  of  its  validity.  Id. 

20,  By  the  recitals  of  a Montana  statute,  the  debts  of  the  estate  must  l»e  paid 
in  the  following  order:  (1)  Funoral  expenses  ; (2j  The  expenses  of  the 
last  illness;  {3)  Debts  having  preference  by  law  ; (4]  Judgments  ren- 
dered in  the  lifetime  of  the  decedent,  and  mortgages  In  the  onlerof  their 
date  ; and  (5)  Ali  other  demands  against  the  estate.  In  re  Horsfalls 
Estate.  505 
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Another  statute  declares  that  the  preference  given  to  a mortgage  only 
extends  to  the  proceeds  of  lljc  property  mortgaged  ; and  if  the  proceeds 
are  insufficient  to  pay  the  mortgage,  the  part  remaining  unsatisfied  must 
be  classed  with  the  other  demands  against  the  estate.  Under  these  two 
statutes,  the  court  held  that  on  the  sale  of  mortgaged  chattels  by  an  ad- 
ministrator. he  must  pay  the  mortgage  debt  before  he  could  apply  any 
of  the  avails  coming  to  him  by  virtue  of  such  sales  toward  the  general 
expenses  of  administration.  Id. 

A promissory  note  found  among  the  decedent's  effects  does  not  neces- 
sarily represent  a valid  indebtedness,  and  it  is  entirely  competeut  to  show 
by  facts  and  correspondence  that  it  was  originally  issued  to  take  up  a 
preexisting  note  which  had  been  assigned  before  maturity,  and  is  still 
outstanding  as  vnlid  commercial  paper.  Nottingham'!  Adin’r  v.  Lynch- 
burg T.  and  Bank.  508 

A promissory  note  bo  circumstanced  should  not  bo  allowed  as  an  action- 
able claim  ngalnst  the  estate  of  the  deceased  maker.  Id. 

Bv  statutory  provision,  In  Illinois,  all  demnnds  against  a decedent’s  estate 
must  t>e  exhibited  within  a certain  specified  time  or  be  forever  barred, 
uulcss  the  creditors  shall  find  other  estate  of  the  deceased  not  inventoried 
or  accounted  for  by  the  executor  or  administrator,  in  which  case,  their 
claims  shall  be  paid  pro  rata  out  of  such  subsequently  discovered  estate. 
Auburn  State  B-mk  et  al.  v.  Breton  of  of.,  689 

See  Executors  and  Administrators,  22. 

See  Editorial  Note,  “ The  Doctrine  of  Laches  as  Applied 
to  Claims  against  a Decedent's  Estate,”  219 

COMMUNITY  PROPERTY. 

See  Statutory  Riuiitb,  2,  Estates,  26;  Executors  and  Admin- 
istrators, 23. 

CONSTRUCTION  OF  WILLS. 

L The  construction  of  every  will  must  be  determined  upon  its  own  peculiar 
circumstances  ns  they  appear  iu  the  will  itself.  And  therefore  it  is  that 
the  mere  fact  that  similar  language  has  been  elsewhere  construed  and  in- 
terpreted In  the  light  of  facts  there  disclosed  cannot  be  accepted  as  neces- 
sarily controlling  in  other  cases.  Slingluff  et  al.  v.  Johns  et  al.,  8 

2,  The  maxim  that  "the  iutention  of  the  testator  when  apparent  on  the  face 
of  a will  must  be  gratified  if  it  be  lawful  to  do  so  ” must  always  be  in- 
voked when  any  particular  clause  of  the  will  is  obscurely  of  inaptly  ex- 
pressed. Id. 

a.  The  privilege  of  construing  a will  should  never  be  perverted  into  the 
privilege  of  reconstructing  it.  Id. 

A In  order  to  develop  the  testamentary  intent,  it  is  permissible  for  the 
court  to  construe  the  word  "or”  to  mean  “ and.”  And  it  is  also  per- 
missible to  change  the  word  " their  ” into  " my,"  wherever  the  context 
is  unintelligible  without  this  substitution.  Id. 

5 Wherever  it  Is  apparent  not  only  that  the  testator  has  used  the  wrong 
word  but  also  what  is  the  right  one,  the  alteration  is  warranted  by  the 
established  rules  of  construction.  Id. 
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6,  The  word  ‘'children”  as  ordinarily  used  in  wills  means  “ immediate  de- 
scendants,” or  those  of  the  first  generation.  It  docs  not  Include  grand- 
children or  more  remote  issue  unless  it  is  necessary  to  give  it  that  mean- 
ing in  order  to  effect  the  testamentary  intention,  or  unless  the  testator 
has  shown  by  other  language  in  his  will  that  he  does  not  use  the  word 
in  its  ordinary  sense,  but  Intends  it  to  have  a more  extended  signification. 
In  re  Reynold*,  II 

2,  fhe  intention  of  a testator  that  a provision  of  his  will  for  the  benefit  of 
his  widow  shall  be  a substitute  for  her  dower  right  need  not  be  expressly 
slated  in  the  will.  No  technical  words  or  terms  are  required  to  express 
such  intention.  Bennett  v.  Packer  et  at.,  5fi 

8,  Where  such  a provision  is  not  expressly  stated  in  the  will  to  be  in  lieu  of 
dower,  the  intention  may  be  gathered  from  a consideration  of  the  entire 
will-,  but  it  should  be  demonstrated  by  clear  and  manifest  implication.  Id. 
SL  Unless  such  intention  clearly  appears  from  the  will,  the  widow  is  nut  put 
to  her  election.  Id. 

10.  One  H.  gave  to  his  wife,  S.,  by  a recital  in  hiB  will,  all  the  residue  of  his 

estate  for  her  separate  use,  with  the  proviso,  that  if  she  should  again 
marry  " I give,  devise  and  bequeath  to  her  one-third  of  my  real  estate 
and  personal  property  for  herself  and  her  heirs."  Held,  that  the  widow 
was  not  entitled  to  an  estate  in  fee  in  either  the  real  or  personal  property. 
Id. 

11.  A provision  in  a will  which  directs  a forfeiture  of  the  widow’s  estate  in 

the  event  of  her  remarriage  is  not  to  be  regarded  as  merely  in  terror  cm, 
but  imposes  a limitation  that  the  law  will  always  respect.  Id. 

12.  Courts  have  always  been  more  ready  to  construe  a limitation  over  upon 

dying  without  heirs  or  without  issue  to  mean  a dying  without  heirs  or 
issue  living  at  the  death  of  the  first  legatee  in  order  to  support  a be- 
quest of  personal  property  over  than  in  the  case  of  a devise  of  real  estate. 
Weybright  v.  Powell  et  nr  , 131 

See  Description,  1-4 

See  Editorial  Note,  “ In  Construing  a Will  the  Entire  In- 
strument Must  be  Considered,"  448 

IB.  One  B.,  by  a devise  duly  executed,  left  all  of  his  property,  real  and  per- 
sonal, to  his  wife  for  her  sole  use  and  benefit  during  her  natural  life.  At 
her  death,  he  directed  that  “all  said  property  left  by  her  " should  be 
sold  and  ttie  avails  divided  among  Ids  relatives.  Subsequently  the  wife 
made  a will  by  the  recital  af  which  she  bequeathed  to  her  relatives  lega- 
cies equal  in  amount  to  the  sums  she  inherited  from  her  father  and 
brother.  On  construction  of  the  will,  the  court  held,  that  the  executor 
of  the  wife  should  turn  over  to  the  executor  of  the  husband  ail  the  prop- 
erty left  by  the  widow  not  in  excess  of  the  amount  she  received  under 
her  husband’s  will,  and  that  the  executor  of  her  husband  should  distrib- 
ute the  amount  so  received  in  accordance  with  the  recitals  of  the  hus- 
band’s will.  Mann  v.  Martin,  14fl 

14  Where  no  trust  is  created  by  the  will,  neither  the  heir  nor  the  devisee, 
who  claims  only  a legal  title  in  the  estate,  will  be  permitted  to  come  into 
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a court  of  equity  for  the  purpose  of  obtaining  a judicial  construction  of 
the  provisions  of  the  will.  In  such  a case,  the  court  will  remit  the 
parties  to  their  remedies  at  law.  Hinkler  el  nl.  v.  Simone  el  at.,  182 

15.  A different  rule  from  that  above  outlined  prevails  whenever  a testament- 
ary trust  is  involved.  Where  such  a trust  is  reposed  in  the  executors, 
the  aid  of  a court  of  equity  may  be  invoked  to  direct  the  management 
or  execution  of  the  trust.  Id. 

lfL  Where  a person  makes  a will,  it  will  be  presumed  that  he  Intended  to 
dispose  of  his  entire  estate,  and  the  instrument  will  be  so  construed,  un- 
less such  presumption  is  clearly  rebutted  by  Its  provisions,  or  there  is 
evidence  to  the  contrary.  Id. 

12.  Such  a construction  will  be  accorded  to  the  Instrument,  if  it  can  possibly 
be  done,  as  will  effect  a disposition  of  the  testator's  entire  property,  and 
the  court  will  always  endeavor  to  avoid  a partial  Intestacy.  Id. 

18,  Where  real  property  is  devised  absolutely  by  the  testator  to  remainder- 
men whose  enjoyment  in  the  devise  is  merely  postponed  for  the  purpose 
of  letting  in  a life  estate,  which  the  testator  has  given  to  his  widow,  the 
estate  so  devised  to  the  remaindermen  is  considered  as  a vested  estate; 
and  this  rule  Is  not  nffected  by  the  fact  that  a condition  subsequent — re- 
cited in  another  clause  of  the  will— may  divest  the  estate  in  remainder 
on  certain  conditions,  which,  as  to  some  of  the  heirs,  can  never  happen. 
Hinrichten  el  at.  v.  Ilinrithten  el  nl.,  238 

IB.  When,  in  construing  a devise  of  a remainder  in  fee  to  the  " children  or 
heirs  ” of  the  life  tenant,  being  the  testator's  only  child,  the  meaning  to 
be  given  to  the  word  " heirs”  is  doubtful,  but  the  will  discloses  a clear 
intention  to  dispose  of  the  whole  estate,  and  if  the  word  “heirs”  is  con- 
strued in  its  restricted  sense  of  lineal  descendants  intestacy  will  result  as 
to  the  remainder,  whereas  it  will  be  avoided  by  construing  the  word  In 
its  primary  or  legal  sense,  the  latter  construction  will  prevail,  even 
though  it  carries  a share  in  the  property  to  relatives  of  the  life  tenaut  on 
the  mother’s  side,  to  the  exclusion  of  relatives  of  the  testator’s  own  blood. 
Johneon  v.  II  ratting  ton  el  til.,  254 

20.  Where  no  evidence  has  been  introduced  to  explain  ambiguous  expres- 

sions. or  where  no  ambiguity  exists,  the  language  employed  by  the  testa- 
tor is  the  only  guide  the  court  Is  at  liberty  to  follow.  Conjecture  is  never 
permitted  to  supply  what  the  testator  has  failed  to  Indicate.  Appeal  of 
Landie,  297 

21 . The  maxim  is  fundamental  that  the  heir  or  statutory  distributee  will  not 

be  disinherited  except  by  express  words  or  necessary  intendment.  And 
in  the  construction  of  a will  of  doubtful  meaning,  all  doubts  should  be 
resolved  in  his  favor.  Id. 

22.  The  poliey  in  Pennsylvania  is  borrowed  from  the  English  law  and  alms 

to  keep  the  devolution  of  property  in  the  regular  channels  to  the  heir 
and  next  of  kin  whenever  it  can  be  done.  Id. 

23-  A testator,  who  had  been  engaged  in  the  drug  business  In  copartnership 
with  his  son,  gave  to  him,  by  will,  the  privilege  of  purchasing  his  Interest 
in  the  business  at  a discount  of  twenty  per  cent,  from  Its  appraised  val 
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uatloD.  The  balance  of  his  property  was  distribute*!  equally  among  his 
remaining  children.  HtUl,  reversing  the  court  below,  that  testator  In- 
tended to  discriminate  in  favor  of  the  son  who  had  been  his  business 
partner.  In  re  Fleming  t Estate,  33fi 

24.  Where  a devise  is  made  to  several  persons  by  name,  with  words  of  sur- 

vivorship anuexcd,  if  the  gift  is  to  take  effect  in  possession  immediately 
after  the  death  of  tiic  testator,  the  uniform  rule  of  construction  is  to  refer 
the  words  of  survivorship  to  that  event,  and  to  regard  them  as  intended 
to  provide  against  the  contingency  of  the  death  of  the  object  of  the  testa- 
tor’s bounty  in  his  lifetime.  Carpenter  et  nl.  v.  Ifatelrigg,  424 

25.  In  the  construction  of  a will,  the  court  will  assume  that  the  testator  in- 

tended the  different  provisions  of  his  will  to  be  consistent  with  one  another, 
and  this  intention  will  be  res|>ectcd,  if  possible.  Shattuck  v.  Balcom  et 
at.,  443 

28.  In  case  of  irreconcilable  differences,  a clear  and  unambiguous  provision, 
coming  later  in  the  will,  controls,  as  being  more  likely  to  express  the 
final  purpose  of  the  testator.  Id. 

22.  For  the  purpose  of  arriving  at  the  testator's  Intention  in  respect  to  any 
particular  portion  or  portions  of  the  will  which  are  doubtful,  the  whole 
instrument  will  be  considered.  Id. 

See  Approximation. 

See  Editorial  Note,  " Of  Conditions  ‘In  Terrorem',’’  82 

See  Editorial  Note,  “ The  Law  Favors  the  Heir,”  302 

COSTS. 

L The  rule  for  determining  the  right  to  be  nwarded  the  costs  of  suit  and 
secure  their  payment  from  the  corpus  of  the  estate  depends  upon  the 
answer  to  this  question,  viz.:  Was  the  will  contested  in  good  faith  and 
with  a reasonable  doubt  as  to  its  Interpretation?  In  re  Olriuteml'e  Estate, 

41 1 

2.  Where  parties  interested  in  the  will  or  in  the  determinations  which  its 

probate  will  effect  act  in  good  faith  and  with  probable  cause,  they  are 
entitled  to  Ik:  awarded  the  costs  of  the  action.  Id. 

3.  A court  of  record  acting  in  probate  proceedings  obtains  its  authority  to 

award  costs  from  the  recitals  of  some  statute,  and  not  by  virtue  of  its 
general  probate  jurisdiction.  Id. 

4.  Courts  of  equity  will  in  proper  cases  and  where  justice  requires  it,  allow 

attorney's  fees  as  part  of  the  relief  granted.  Id. 

5.  But  under  the  provisions  of  the  California  Code  of  Civil  Procedure,  section 

1720,  authorizing  the  imposition  of  costs  against  an  estate,  there  is  no 
authority  for  the  allowance  of  attorney's  fees  under  the  guise  of 
“costs,"  as  such  fees  cannot  in  any  proper  sense  be  regarded  as  costs. 
Id. 

8,  In  general,  the  question  of  costs,  ami  whether  they  are  to  be  paid  by  the 
parties  or  out  of  the  assets  of  the  estate,  is  left  to  the  sound  discretion  of 
the  trial  court.  Id. 

2.  Tills  discretion  is  to  be  exercised  In  determining  by  whom,  or  out  of 
what  fund,  the  costs  are  to  be  paid,  and  does  not  extend  to  determining 
Vol.  Ill— 91 
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that  costs  include  something  other  and  different  from  what  the  term  im- 
plies. Id. 

See  Accountin'*),  2. 

See  Editorial  Note,  “ Costs  in  Probate  Proceedings,"  417 
DESCRIPTION  OF  PROPERTY. 

L The  controlling  factor  in  the  construction  of  a will  is  the  intention  of  the 
testator,  but  in  determining  this  intention,  the  courts  are  guided  by  cer- 
tain elementary  rules.  Portland  Trust  Co.  of  Oregon  v.  Rea  tie, 

2.  One  of  these  rules  relates  to  the  description  in  a devise,  and  is  to  the  effect 

that  a precedent  particular  description  is  not  to  be  impaired  by  a sub- 
sequent general  description,  and  that  words  of  reference  or  explanation 
never  destroy  a specific  grant.  Id. 

3.  Another  rule  of  extended  application  is  to  the  effect  that  where  a testator 

misdescribes  an  estate  as  to  its  locality,  ami  there  Is  sufficient  ap|>earing 
on  the  face  of  the  will  as  applied  to  the  subject  matter  to  show  that  such 
description  was  a mistake,  it  will  not  have  the  effect  to  defeat  the 
obvious  intention  of  the  testator.  Id. 

4.  While  words  cannot  be  added  to  a will,  yet,  in  arriving  at  the  intention  of 

the  testator  so  much  us  is  false  in  the  description  tuny  be  rejected,  and, 
if  enough  remains  to  identify  the  premises  intended  to  be  devised,  the 
will  may  lie  read  and  considered  with  the  false  words  eliminated  there- 
from. Id. 

DEVISES. 

L Generally  where  a devise  or  bequest  is  made  to  a person  and  the  children 
of  another  person,  they  take  per  capita  and  not  per  stirpes;  but  tills  mode 
of  construction  will  yield  to  a very  faint  glimpse  of  a different  intention 
on  the  part  of  the  testator.  Slingluff  et  at.  v.  Johns  et  at..  6 

2.  A devise  of  certain  real  estate  for  life  to  a son  with  remainder  over  to  his 

children  will  result  in  an  absolute  fee  being  vested  in  the  son  where  the 
children  all  die  before  him,  if  it  appears  that  by  the  will  of  the  ancestor, 
the  son  was  given  the  residuary  estate.  In  re  Reynolds,  IS 

3.  A will  which  devises  " our  landed  estate  ” to  a son  for  life  provided  that 

the  devisee  shall  support  certain  designated  parties  during  their  natural 
lives,  when  the  remainder  over  should  vest  in  the  heirs  of  the  devisee, 
does  not  give  a vested  estate  until  the  death  of  the  testator,  and  this 
vesting  is  in  no  wise  affected  by  the  fact  that  the  son  is  in  possession  of 
tlie  realty  by  virtue  of  the  recitals  of  the  will.  Andrew  v.  Andretcs,  440 

4.  It  is  the  privilege  of  the  parents  to  recover  possession  of  the  property  so 

devised  in  case  the  son  refuses  to  carry  out  the  stipulations  of  the  will 
regarding  the  support  of  his  parents,  and  damages  may  be  recovered  in 
the  action  for  the  use  and  occupation  of  the  land  and  for  the  costs  of 
suit.  Id. 

5.  The  lessor  of  certain  oil  territory  embracing  some  six  hundred  acres  of 

land  died  after  having  devised  the  land  in  question  to  his  three  children 
in  unequal  proportions.  The  original  lease  of  the  property  was  given 
for  a period  of  fifteen  years,  and  provided  inter  alia  that  all  of  its  con- 
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ditions  should  extend  to  the  parties,  heirs,  executors  nnd  assigns.  Most 
of  the  oil  was  obtained  from  a small  portion  of  the  tract.  Held,  that  the 
devisees  were  entitled  to  such  fractions  of  the  royalties  provided  for  in 
the  lease,  as  the  proportion  devised  to  each  bears  to  the  whole  six  hun- 
. dred  acres,  and  this  without  reference  to  the  fact  tbut  the  oil  wells  were 
all  on  the  portion  of  the  land  that  had  been  devised  to  one  of  the  chil- 
dren. IVr ttengell  v.  Oormleg  ft  al. , 453 

fi.  In  the  case  above  outlined,  the  children  (or  devisees)  took  the  title  to  the 
property  precisely  as  the  testator  held  it  subject  to  all  the  provisions  of  the 
lease.  As  between  themselves,  the  division  of  the  surface  was  absolute, 
but  as  to  the  holder  of  the  leasehold,  each  took  the  part  devised  to  him 
subject  to  the  common  burden,  which  had  been  put  upon  the  entire 
body  of  the  land  as  a single  tract  of  six  hundred  acres.  Id. 
rL  The  royalties  accruing  under  the  terms  of  the  lease  belonged  to  the  own- 
ers of  the  six  hundred  acres,  and  not  to  the  owner  of  any  subdivision  of 
it.  Id. 

fi.  The  rental  value  of  the  portion  held  by  the  devisee  upon  which  the  oil 
wells  were  situated,  being  considerably  impaired  by  reason  of  their  ope- 
ration, a sum,  sufficient  to  cover  the  loss,  should  be  assessed  against  the 
three  devisees  in  proportion  to  their  surface  ownership  of  the  six  hun- 
dred acres.  Id. 

fi,  A will  by  a wife  that  devises  her  property  to  her  husband  and  confers 
upon  him  the  sole  right  to  manage,  control  or  dispose  of  the  same  with- 
out accountability  for  the  proceeds,  defeats  aud  annuls  a subsequent 
attempt  in  another  recital  of  the  will  to  create  a trust  in  favor  of  the 
wife’s  children,  for  the  reason  that  the  absolute  dominion  over  the  prop- 
erty given  to  the  husband,  in  the  first  instance,  is  incompatible  with  the 
restrictions  of  a trust  estate  for  the  benefit  of  others.  Bank  of  Charla- 
tan Hat.  B'k'g  Assn.  tl  al.  v.  Bottling  et  al.,  565 

1(1  A testamentary  gift  of  the  rents  and  profits  of  land  or  a gift  of  the  income 
arising  from  personal  property  vests  such  an  estate  in  the  devisee  as  con- 
forms to  the  evident  intention  of  the  testator.  Durfeeet al.  v.  Pomeroy, 

651 

See  Editorial  Note,  “ Of  Gifts  to  a Class,"  1Q8 

See  Editorial  Note,  "When  Beneficiaries  take  per  Stirpes 
and  when  per  Capita,"  225 

DISINHERITANCE. 

See  Construction  op  Wilis,  21. 

DISTRIBUTION. 

L There  is  no  statutory  law  in  Massachusetts  which  prescribes  what  notice 
shall  be  given  to  the  heirs  nnd  next  of  kin  of  the  decedent  before  mak- 
ing a decree  of  distribution  of  the  property  constituting  his  estate.  Dim- 
son  v.  Knowles,  355 

2.  The  nature  and  scope  of  the  notice  to  lie  given  to  the  heirs-at-law  and  next 
of  kin  before  final  distribution  is  decreed  is  largely  within  the  discretion 
of  the.  Probate  Court.  But  reasonable  notice  must,  in  all  cases,  be  given; 
and  unless  this  is  done,  the  decree  of  the  Probate  Court  will  be  reversed.  Id 
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2,  Where  it  is  entirely  apparent  from  the  four  corners  of  the  will  that  the 
testator's  children  should  share  equally  in  his  estate,  the  court  will  refuse 
to  entertain  any  scheme  of  distribution  that  will  produce  Inequality  and 
injustice,  or,  in  effect,  subvert  the  intent  of  the  testator  as  regards  equal- 
ity of  shares.  Bouton  v.  Bouton's  Ex'  rs  ft  at.,  4.3I> 

4,  Speedy  distribution  of  the  decedent's  property  is  always  to  be  favored,  but 

this  must  be  had  with  due  regard  to  the  surrounding  circumstances:  and, 
where  the  inventory  shows  only  trifling  assets— where  the  creditors  re- 
side remote  from  the  court  of  adjudication— where  the  law  required  pub- 
lication only  in  a newspaper  published  within  the  county,  and  where  no 
portion  of  the  fund  has  been  paid  out,  the  court  is  justified  in  opening 
its  decree  for  distribution  in  order  to  accommodate  a belated  creditor 
who  had  no  knowledge  of  the  proceedings,  especially  in  the  case  where 
the  other  creditors  of  the  estate  are  without  superior  equity.  In  re 
Outruns  Estate,  152 

5,  In  a case  where  the  belated  claim  is,  ou  its  face,  without  iperit,  the  Pro- 

bate Court  is  justified  in  refusing  to  open  its  decree,  and  in  the  deter- 
mination of  sucii  a question,  it  may  exercise  equity  powers.  Id. 

fi.  When  it  becomes  necessary  in  the  due  course  of  administration  to  parti- 
tion the  real  property  l>etonging  to  the  estate  between  the  testator's 
widow  and  his  heirs,  the  proceeds  in  the  hands  of  the  administrator  aris- 
ing from  a sale  decreed  in  the  partition  suit  must  be  regarded,  for  the 
purpose  of  distribution,  as  real  estate  and  not  personal  property.  Smith 
v.  bmitk  et  at. , 48ft 

2,  Nothing  is  better  settled  than  that  the  law  of  the  place  where  real  and  im- 
movable property  is  situated  exclusively  governs  in  respect  to  the  rights 
of  the  parties  and  the  modes  of  transfer  and  distribution.  Id. 

8.  When  the  partition  is  among  the  heirs  of  a deceased  ancestor,  the  purpose 
of  the  sale  is  the  distribution  of  the  proceeds  among  the  owners  of  the 
undivided  interests  in  the  land.  Such  proceeds,  therefore,  remain  im- 
pressed witlt  the  character  of  real  estate  for  the  purpose  of  distribution. 
Id. 

8.  The  provision  of  law  contained  in  section  1820  of  the  Revised  Statutes 
[Fla.],  to  the  effect  that  if  an  intestate  decedent  leaves,  surviving  him  or 
her,  neither  husband  nor  wife,  nor  children  or  their  descendants,  nor 
father  or  mother,  nor  brother  or  sister,  or  their  descendants,  the  inherit- 
ance shall  lte  divided  into  moieties,  one  of  which  shall  go  to  the  paternal, 
and  the  other  to  the  maternal,  kindred,  is  imperative,  and  creates,  under 
the  circumstances  intended  to  be  met  thereby,  practically  two  distinct 
cstatei,  the  one  falling  to  the  paternal  kindred,  and  the  other  to  the  ma- 
ternal; and  the  directions  following  this  provision  in  the  law  are  de- 
signed to  give  the  course  that  each  of  the  two  moieties  shall  separately 
take  after  the  division  into  moieties.  The  inheritance,  after  once  being 
divided  into  moieties,  cannot  be  again  united  and  descend  in  one  line, 
until  there  ceases  to  be  a representative  of  the  other  line.  So  long  as 
there  is  any  kindred,  however  remote,  on  the  one  side  or  the  other,  he, 
she,  or  they  take  one  of  the  moieties,  to  the  exclusion  of  the  kindred  on 
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the  other  side,  who  are  entitled  exclusively  to  the  other  moiety.  Beta 
T.  Nieholton  et  al. , 543 

See  Editorial  Note,  “ Partition  of  Decedent’s  Estate,"  421 
See  Editorial  Note,  “ Statutes  of  Descent  and  Distribu- 
tion," 55fi 

EQUITABLE  CONVERSION. 

1.  Equitable  conversion  results  from  the  existence*  of  a power  to  convert 

really  into  personalty,  or  personalty  into  realty,  which  has  not  been  ex- 
ercised. There  must  be  both  the  grant  of  a power,  and  the  imposition 
of  a duty  to  make  use  of  it.  The  doctrine  is  simply  an  application  of 
the  fundamental  principle  that  equity  regards  that  as  done  which  ought 
to  be  done.  Appeal  of  Clarke,  12Q 

2.  Equitable  conversion  is  effected  by  a power  to  sell  and  a duly  to  sell.  It 

Is  not  enough  to  manifest  an  intent  that  lands  shall  pass  as  money,  unless 
there  is  also,  either  by  terms  or  implication,  a grant  of  the  means  of 
turning  it  Into  money.  Id. 

5L  The  doctrine  of  equitable  conversion  is  applicable,  as  a general  thing, 
when  land  is  directed  by  a will  or  other  instrument  to  be  converted  Into 
money  for  a particular  purpose,  such  as  the  payment  of  debts;  and, 
where  land  is  sold  by  order  of  the  court  for  any  purpose,  the  character 
of  the  property  is  changed  only  so  far  as  may  be  necessary  to  accomplish 
the  particular  purpose.  Smith  v.  Smith  et  al.,  487 

ESTATES. 

L The  right  of  a widow  and  minor  child  or  children  of  a decedent  to  an  ex- 
emption of  the  property  specified  in  the  statute  is  absolute  and  unquali- 
fied, and  Is  not,  in  any  event,  in  anticipation  of  the  distributive  share  to  ' 
which  either  may  be  entitled  on  the  final  settlement  and  distribution  of 
the  estate,  and  the  title  to  such  property  does  not  vest  in  the  personal 
representative.  Jaekton  et  al.  v.  Wilton,  53 

2.  If  a decedent,  at  the  time  of  his  death,  is  not  in  possession  of  personal 
property  exceeding  in  value  $1,000,  his  creditors  are  without  remedy  ns 
to  the  personal  estate,  and  there  is  no  room  or  reason  for  a selection  by 
the  widow,  to  separate  and  individualize  It  from  any  other  property  of 
the  estate,  as  its  appropriation  by  the  widow  will  be  deemed  equivalent 
to  a selection  made  according  to  the  terms  of  the  statute.  Id. 

JL  Similarly,  a selection  is  unnecessary  in  the  case  of  a homestead  exemption, 
where  the  area  and  value  of  the  homestead  sought  to  be  exempted  does 
not  exceed  the  limit  allowed  by  law,  and  is  not  a part  or  parcel  of  a 
larger  portion  of  land.  Id. 

A Under  the  recitals  of  the  Tennessee  Civil  Code  which  allows  a life  insur- 
ance effected  by  a husband  on  his  own  life  to  inure  to  the  benefit  of  his 
widow  and  next  of  kin  free  from  the  claims  of  his  creditors,  the  court 
will  refuse  to  recognize  the  right  of  an  unmarried  man  to  secure  such 
an  insurance  upon  his  life  for  the  benefit  of  his  next  of  kin,  unless  the 
claims  of  creditors  are  allowed  to  attach  to  the  fund.  Wright  v.  Wright 
et  al.,  23 
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5.  In  the  settlement  of  the  estate  of  a deceased  person  leaving  no  wife  or  is- 
sue, a life  Insurance  fund,  provided  for  by  the  deceased,  becomes  an  asset 
in  the  hands  of  his  executor  or  administrator  for  the  payment  of  his  debts, 
and  the  surplus  of  such  fund,  if  any,  passes  to  his  father  ns  next  of  kin, 
uud  becomes,  in  turn,  an  asset  of  hit  estate  subject  to  the  payment  of  hit 
debts.  Id. 

<L  The  mother,  brothers  and  sisters  of  an  unmarried  intestate  take  the  per- 
sonal property  left  by  him  as  next  of  kin  only  In  case  the  father  of  the 
IntesUite  dieel  before  him.  Id. 

2.  Where  property  Is  left  to  the  testator's  heirs,  in  the  same  manner  and  In 
the  same  proportion  in  which  they  wotdd  take  wore  there  no  will,  the 
rule  of  law  is  that  they  take  as  heirs  and  not  ns  devisees.  For  the  reason 
that,  by  taking  as  heirs  under  the  statute  of  distribution,  they  secure  a 
higher  title  than  they  would  otherwise  have  by  taking  under  the  terms 
of  the  will.  Pott  v.  Jnekton  et  al.,  104  " 

8,  A certain  residuary  clause  contained  in  the  recitals  of  a codicil  was  phrased 
as  follows  : “And  I give,  devise  nnd  bequeath  to  my  nephews  and  nieces 
(they  being  my  lawful  heirs)  all  the  rest  and  residue  anil  remainder  of  my 
property,  real  and  personal,”  Held,  that  the  language  quoted  did  not 
present  a case  of  ambiguity,  and  the  nephews  and  nieces  should  take  the 
estate  under  a per  eapita  distribution.  Id.  t 

fi.  Succession  to  the  real  estate  of  a deceased  person  is  regulated  by  the  laws 
of  the  state  within  whose  territory  the  realty  is  situated.  Those  laws 
must  decide  bow  the  land  within  its  borders  may  be  conveyed  and  in- 
herited; and  they  may  make  particular  provision  in  cases  of  intestacy  for 
the  preservation  of  ancestral  real  estate  in  the  line  of  family  descent. 
Appeal  of  Clarke,  Dili 

in  Title  to  land  can  be  conveyed  under  a testamentary  power  only  when 
such  a conveyance  is  sufficient  under  the  laws  of  the  state  wherein  the 
land  is  situate.  Id. 

11  A devise  of  lands  to  the  two  children  of  the  testator,  with  the  provi- 
sion that,  ‘ ‘ should  either  die  without  heirs  capable  of  Inheriting,  all  such 
one's  share  and  legacies  under  this  will  shall  inure  to  the  survivor,"  vests 
in  each  nn  estate  in  fee,  determinable  u|K>n  the  contingency  of  death 
without  children;  and  upon  that  contingency  the  estate  of  the  deceased 
child  passes  to  the  other,  by  way  of  executory  devise,  although  the 
deceased  child  leaves  a husband  surviving  her.  Durfee  v.  Mac  Neil, 

181 

I1?.  The  survivor  of  such  children,  having,  in  the  lifetime  of  the  other,  ren- 
dered to  her  accounts  of  the  proceeds  of  the  sale  of  such  lands,  aud  exe- 
cuted notes  in  consideration  of  balances  thereof,  did  not  thereby  waive 
any  right  vested  in  him  bv  the  will;  and,  after  the  determination  of  the 
estate  of  the  deceased  child,  he  will  be  exonerated  .from  the  payment  of 
notes  given  upon  such  consideration.  Id. 

1H.  The  general  purpose  of  the  statute  is  that  the  settlement  of  the  estates  of 
deceased  persons  should  not  be  unnecessarily  delayed.  Forlte*  v.  Har- 
rington et  al. , 21 1 
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14.  The  personal  estate  is.  In  contemplation  of  law,  the  primary  fund  to 

which  creditors  must  look  for  the  satisfaction  of  their  demands.  And 
where  it  appears  that  the  fund  is  sufficient  to  satisfy  the  indebtedness, 
an  action  to  enforce  claims  that  is  brought  after  the  distribution  of  the  per- 
sonalty should  be  brought  against  the  legatees  who  have  r.ceived  the  per- 
sonalty ami  not  against  the  devisees.  Constable  et  al.  v.  Camp  et  al.,  241 

15.  The  law  always  gives  preference  to  vested  remainders  rather  than  to  con- 

tingent estates,  and  a remainder  will  be  held  to  be  vested  unless  a con- 
dition precedent  to  its  vesting  is  clearly  expressed.  President,  etc.,  of 
Harvard  College  v.  Batch,  812 

lft,  A contingent  remainder  is  one  that  is  limited  to  take  effect  either  to  a du- 
bious or  uncertain  person  or  upon  a dubious  or  uncertain  event.  This 
limitation  must  appear  by  the  instrument  creating  the  remainder.  It  is 
nn  estate  which  is  not  ready  from  its  commencement  to  its  end  to  come 
into  possession  at  any  moment  when  the  prior  estate  may  happen  to  end; 
but  if  it  it  ready  at  any  time  to  come  into  such  possession,  it  becomes  a 
vested  remainder.  Id. 

17.  The  uncertainty  which  distinguishes  a contingent  remainder  is  not  the  un- 

certainty whether  the  remainderman  will  ever  enjoy  it,  but  rather  the 
uncertainty  whether  there  will  ever  be  a right  to  such  enjoyment.  Id. 

18.  If  the  person  to  take  a remainder  is  in  esse  and  ascertained,  and  it  is  to 

bike  effect  by  words  of  express  limitation  on  the  determination  of  the 
preceding  particular  estate,  it  will  be  vested.  Id. 
lii  Where  property  was  bequeathed  to  a trustee  with  instructions  to  employ 
the  income  in  the  support  of  testator's  son,  the  latter  having  power  of 
disposal,  but  in  the  event  of  his  failure  to  exercise  the  power,  the  sum 
remaining  at  the  time  of  his  death  w as  to  be  divided  among  the  other 
children  of  the  testator,  it  was  held,  that  testator's  other  children  took  a 
vested  remainder  in  the  property  held  in  trust  for  the  benefit  of  the  son, 
but  that  tiiis  remainder  was  liable  to  be  devested  should  the  son  exercise 
the  power  of  disposition  given  by  the  will.  Id. 

20.  Under  statutory  regulations  in  Kentucky,  a husband  who  survives  his 

wife  is  entitled  to  a life  interest  in  one-third  of  all  the  real  estate  of  which 
she,  or  auy  one  for  her  use,  was  seized  in  fee  simple  during  coverture, 
uuless  such  Interest  shall  have  been  barred,  forfeited  or  relinquished. 
Carpenter  et  al.  v.  Uazelrigg,  424 

21.  The  one-third  life  interest  caunot  be  claimed  by  the  surviving  husband 

together  with  n claim  for  homestead  in  the  deceased  wife's  land;  but  the 
husband  is  required  to  exercise  nn  election  as  to  which  benefit  he  will 
accept.  And  if  he  elects  to  claim  the  homestead,  he  is  barred  from  a life 
interest.  Id. 

22.  A fee  conditional  imports  a restriction  to  some  particular  heirs,  as  to  the 

heirs  of  a man's  body,  by  which  only  his  lineal  descendants  were  ad- 
mitted, or  to  the  heirs  of  Ids  body  in  exclusion  both  of  collaterals  and 
lineal  females  also.  Du  Pont  v.  Du  Bose  et  al. , 4 fid 

22.  A fee  can  tie  limited  by  executory  devise  upon  a fee  simple  absolute 
where  there  is  no  objection  on  the  score  of  remoteness;  a^  it  is  difficult 
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to  find  any  reason  why  the  same  doctrine  should  not  be  applied  to  a fee 
simple  conditional.  Id. 

24.  All  the  rules  applying  to  estates  in  fee  simple  are  equally  applicable  to 

conditional  fees,  in  so  far  us  their  creation  and  limitation  is  concerned, 
with  the  exception  that  in  the  order  of  descent  and  the  right  of  alienation, 
there  may  be  a difference.  Id. 

25.  A conditional  fee  may  be  held  by  a number  of  persons  as  tenants  in  com- 

mon, and  where  such  is  the  case,  a court  of  competent  jurisdiction  may 
decree  a partition.  Id. 

26.  In  case  of  the  dissolution  of  the  community  by  the  death  of  the  husband 

the  entire  community  property  is  equally  subject  to  bis  debts,  the  family 
allowance,  and  the  charges  and  expenses  of  administration.  Sharp  v. 
Loupe  rt  al. , 530 

27.  Where  a testator,  whose  wife  and  daughter  were  his  only  heirs  at  law, 

devised  land  to  the  former  for  life,  with  remainder  to  the  latter  “ during 
her  natural  life,  with  the  power  to  devise  and  bequeath  the  said  real  estate 
by  will  at  her  death  to  whomsoever  she  may  desire,"  the  daughter,  after 
the  death  of  her  mother,  of  whom  she  was  the  sole  heir,  became  the  owner 
of  the  fee.  Although  under  the  will  she  took  only  a life  estate  in  the 
properly,  with  the  power  to  dispose  of  the  same  by  will,  she  also  took 
by  inheritance,  as  the  sole  surviving  heir  of  the  testator,  the  contingent 
interest  which  would  have  reverted  to  his  estate  iu  case  of  a failure  by 
her  to  exercise  this  power,  ami,  the  two  Interests  thus  becoming  merged 
in  her,  the  effect  was  to  vest  in  her  a complete  title  to  the  property  de- 
vised, and  a deed  executed  by  her  conveyed  the  same  in  fee  simple  to 
her  vendee,  there  being  no  questiou  as  to  any  rights  of  creditors  of  the 
testator.  Wilder  v.  Holland  et  al.,  697 

See  Posthumous  Chii.dre.n;  Construction  of  Wills,  18;  RE- 
MAINDERS. 

See  Editorial  Note,  “ Rights  of  Posthumous  Children  to 
the  Inheritance,"  176 

EVIDENCE. 

L Where  the  parties  to  a will  contest  submit  to  the  court  by  agreement  the 
question  of  fact  whether  the  testatrix  was  a resident  of  one  state  or  an- 
other, the  findings  of  the  court  will  be  affirmed  when  none  of  the  testi- 
mony on  which  such  a finding  was  based  has  been  incorporated  in  the 
bill  of  exception.  Pratt  v.  Ilargreaees  et  al.,  42 

2,  Opinion  evidence  is  very  unsatisfactory  at  best,  but.  when  the  facts  upon 

which  it  is  predicated  disclose  that  it  is  without  any  reasonable  founda- 
tion, it  has  no  probative  force.  Riley  et  al.  v.  Sherwood  el  al.,  512 

3,  The  evidence  of  experts  is  neither  extrinsically  weak  nor  extrinsically 

strong,  but  is  largely  dependent  upon  the  character,  capacity,  skill,  op- 
portunity and  general  attitude  of  mind  of  the  expert  himself,  as  well  as 
on  the  nature  of  the  case  itself  and  the  facts  developed  by  it.  Colenuin 
v.  Adair,  B43 

4,  Like  any  other  evidence,  expert  testimony  may  be  entitled  to  great  weight 

with  the  jury,  or  it  may  be  entitled  to  very  little,  and  of  this  the  jury  are 
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the  exclusive  judges,  aud  should  not  be  influenced  by  instructions  either 
for  or  against  the  evidence  coming  from  the  court.  Id. 
li.  Where  the  plea  of  non  at  factum  is  supported  by  the  evidence  of  expert 
witnesses  in  handwriting,  aud  these  experts  are  practically  uncoutradicted, 
it  is  reversible  error  for  the  court  to  charge  the  Jury  that  this  important 
evidence  may  be  practically  ignored,  and  that  they  (the  jury)  are  practi- 
cally at  liberty  to  determine  the  genuineness  of  the  signature  solely  by  a 
comparison  of  hands.  Id. 

8,  Where  the  executors  of  an  estate  tile  an  inventory  purporting  to  be  full  and 
completes  to  all  the  property,  real  aud  personal,  which  belonged  to  the 
deceased,  and  in  said  inventory  the  appraised  value  of  the  land  is  given, 
but  the  description  is  defective,  owing  to  certain  omissions,  parol  evi- 
dence may  be  received  to  supply  the  defect  in  the  inventory  as  to  the 
description.  Auburn  8tate  Bank  it  al.  v.  Brown  et  at.,  Qsy 

3,  Statements  of  a testatrix  to  the  effect  that  she  never  made  a will  are  inad- 
missible as  evidence  that  she  did  not  make  the  will  in  question,  aud  the 
trial  courts  at  no  stage  of  the  proceedings  should  permit  couusel  to  intro- 
duce such  evidence.  Well*  v.  Wells  et  al.,  • 2jj2 

£L  Evidence  should  be  excluded  that  is  in  manifest  contravention  of  a statu- 
tory enactment  prohibiting  certain  testimony  when  introduced  by  a 
litigant  against  the  executor  or  administrator  of  a deceased  person. 
Martin  et  al  v.  Fouler,  343 

2,  In  a suit  Involving  title  to  land,  which  is  defended  by  a person  clniming 
title  to  a part  of  the  same  as  the  widow  and  sole  heir  of  her  deceased 
husband,  and  to  the  remaining  portion  of  the  land  through  a warranty 
deed  made  to  her  by  her  husband  during  his  lifetime,  and  in  the  trial  of 
which  the  plaintiff's  contention  is  that  the  husband  purchased  the  prop- 
erty with  her  money,  and  improperly  took  the  title  iu  his  own  name, 
the  plaintiff  is  not,  under  section  5269  of  the  Civil  Code,  a competent 
witness  to  testify  in  her  own  favor  as  to  transactions  and  communica- 
tions with  such  deceased  husband,  relating  to  this  land.  Killian  v. 
Banks.  150 

See  Plbadino  and  Practice,  10,  LL 

See  Editorial  Note,  "The  Issue  of  Devisavit  Vel  Non,”  19 
See  Editorial  Note,  “Parol  Declarations  of  the  Testator," 
eto.,  266 

See  Editorial  Note,  “When  a Party  cannot  Testify  in  his 
own  Behalf,"  317 

EXECUTORS  AND  ADMINISTRATORS. 

L A surety,  on  an  administrator's  bond,  is  only  liable  for  the  property  which 
came  to  the  administrator's  hands,  and  was  subject  to  administration. 

Jackson  et  al  v.  Wilton.  53 

2.  The  rule  of  the  common  law  that  an  executor  or  administrator  was  entitled 
to  the  surplus  of  the  personal  estate  after  the  payment  of  debts  was 
never  adopted  in  the  state  of  Connecticut.  Parties  In  that  relation  are 
regarded  as  mere  agents  for  those  beneficially  entitled  to  the  property  as 
creditors,  legatees,  heirs  or  distributees.  In  re  Chapman’s  Estate,  85 

Vol.  Ill— 92 
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a Nor  is  the  executor  of  an  executor  entitled,  as  at  common  law,  to  admin- 
ister the  estate  of  the  first  testator.  Id. 

1.  It  is  the  duty  of  an  administrator  be  bonis  non  to  ask  for,  demand  and  re- 

ceive of  his  predecessor,  his  heirs  or  administrators,  all  the  goods  and 
effects  of  the  deceased  and  also  all  the  books  of  accouuts,  bonds,  notes 
or  other  securities,  documents  or  papers  whatsoever  touching  the  estate 
which  may  be  needed  in  the  settlement  of  it.  Id. 

5.  Where  a will  disposes  of  only  a part  of  the  estate,  the  executor  or  adminis- 

trator with  the  will  annexed  is  ex  officio  the  administrator  of  the  intestate 
estate.  Id.  . 

6.  Where  an  executor  or  administrator  dies  liefore  completing  or  accounting 

for  his  trust,  his  personal  representative  must  settle  the  account  in  the 
Court  of  Probate  anil  pay  the  amount  found  due  to  the  successor.  Id. 

1 Under  the  laws  of  California,  a will,  that  has  been  duly  admitted  to  pro- 
bate in  any  sister  state,  may.  on  tiling  a duly  authenticated  copy  of  said 
will  and  the  record  of  its  probate  in  any  other  of  the  United  States,  bo 
duly  admitted  to  probate  in  the  first  mentioned  state,  and  letters  testa- 
mentary or  of  administration  be  issued  thereon.  In  re  Richardson's 
Relate,  Si 

8,  The  naming  of  an  executor  is  ordinarily  a part  of  a will,  and  in  the  ab- 
sence of  any  objection  to  his  competency,  an  order  admitting  the  will  to 
probate  includes  the  executor's  right  to  have  letters  testamentary  issued 
to  him.  Id. 

2,  If,  however,  the  executor  who  is  appointed  Is  incompetent  or  fails  to  ap- 

ply for  letters,  letters  of  administration  with  the  will  annexed  must  be 
issued  as  in  case  of  intestacy.  Id. 

10.  While  administration  may  be  granted  to  one  or  more  competent  persons, 

although  not  otherwise  entitled  to  the  same,  at  the  written  request  of  the 
person  entitled,  still  it  is  discretionary  with  the  court  whether  or  not  to 
comply  with  the  request  unless  the  nominee  is  the  surviving  husband  or 
wife.  Id. 

11.  The  court  is  not  limited  in  appointing  a public  administrator  to  take 

charge  of  an  estate  to  the  estates  of  such  persons  as  die  within  his  county, 
but  he  is  competent  to  administer  upon  the  estate  within  his  county  of 
any  decedent  irrespective  of  the  place  of  his  death.  Id. 

12.  The  liability  of  an  executor  is  that  of  a depositary  nr  bailee,  aud  not 

that  of  a debtor;  and  in  the  event  of  his  insolvency,  the  beneficiaries  will 
not  share  in  the  distribution  of  his  estate,  nor  will  they  be  scheduled  as 
creditors.  In  re  Ford's  Estate,  DIM 

13.  It  is  entirely  competent  for  a testator  to  empower  his  wife  to  act  as  his 

executrix  during  her  lifetime,  and  to  select  some  person  ns  executor,  who 
is  to  discharge  certain  duties,  which,  under  the  will,  could  not  be  per- 
formed during  the  lifetime  of  the  executrix.  Kinney  v.  Keptinger,  221 
M It  is  also  competent  for  a testator  to  appoint  a person  to  be  his  executor 
for  a particular,  specified  time,  as  during  five  years  next  after  his 
decease,  or  during  the  minority  of  his  son,  or  the  widowhood  of  his  wife, 
or  until  the  deatli  or  marriage  of  his  son.  Id. 
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1.V  Similarly,  where  a testator  appoint*  an  executor  and  provides  that  in  case 
of  his  death,  another  should  be  substituted,  then  on  the  death  of  the 
original  executor,  although  he  has  proved  the  will,  the  executor  so 
substituted  may  be  admitted  to  the  office.  So,  too,  different  executors 
may  tic  appointed  for  different  states.  Id. 

Iff  The  rule  is  well  settled  that  the  administrator  of  a deceased  executor  does 
not  succeed  to  the  estate  of  the  deceased  executor's  testator.  Id. 

17.  An  executor  is  at  liberty  to  invoke  the  aid  of  any  and  every  remedy  pro- 

vided by  law  to  enable  him  to  possess  himself  of  any  goods,  chattels, 
moneys,  effects,  etc.,  to  which  he  is  entitled  by  virtue  of  his  office.  Id 

18.  Under  the  common  law  the  rule  was  well  established  thnt  the  rcnuocia' 

tion  of  an  executor  might  he  retracted  at  any  time  before  the  issuance  of 
letters  testamentary.  In  re  True’s  Estate.  867 

19.  Where  the  testator  names  two  |>ersons  as  the  executors  of  his  will,  the 

appointment  of  each  is  a part  of  his  will,  as  much  so  as  are  the  disposi- 
tions made  by  him  of  his  estate.  Each  of  the  executors  so  appointed 
has  had  conferred  upon  him  the  due  execution  of  a trust,  and  neither 
can  be  estopped  from  carrying  out  the  provisions  of  this  trust  by  reason 
of  any  conduct  towards  the  other.  Id. 

20.  An  agreement  entered  into  by  one  executor  with  the  other  by  which'  it 

was  stipulated  that  one  would  not  apply  for  letters  of  administration 
cannot  be  enforced  for  the  reason  that  such  agreements  contravene 
public  policy  and  nrc  consequently  void.  Id. 

21.  A decedent’s  estate  must  be  administered  by  his  persohal  representative, 

who  is  empowered  to  reduce  the  same  to  a cash  basis  for  the  purpose  of 
paying  off  the  indebtedness,  and  a creditor,  merely  as  such,  is  never 
allowed  to  sell  either  the  real  or  personal  property,  that  right  being  re- 
served for  the  executor  or  administrator.  Webb  v.  Atkinson  et  at.,  M3 

22.  The  executor  or  administrator  is  always  a necessary  party  in  any  proceed- 

ing cither  for  or  against  the  estate;  and  the  heirs  are  necessary  parties  to 
any  proceeding  to  subject  any  landed  interest  of  the  intestate  to  the  pay- 
ment of  debts.  Id. 

23.  An  executor  who  is  empowered  by  the  recitals  of  the  will  to  exercise  his 

discretion  regarding  the  sale  of  community  property  can  pass  the  entire 
interest  in  the  property  even  where  the  testator  was  survived  by  his  wife, 
provided  such  sale  by  the  executor  is  for  the  purpose  of  paying  the  debts 
left  by  the  deceased.  Sharp  v.  Loupe  tt  nl.,  53Q 

24  While  an  appointee  by  will  has  no  rights  under  the  instrument  until  it 
has  been  duly  admitted  to  probate,  as  that  is  the  only  process  by  which 
the  court  can  know  that  the  instrument  in  question  is  a valid  will,  the 
grantor  may  provide  that  rights  shall  begin  at  his  death.  Luring  et  at. 
v.  Mass.  Horticultural  Society  et  al.,  360 

23.  An  administrator  in  charge  of  an  intestate  property,  who  is  himself  a 
private  banker,  owes  it  to  those  who  are  beneficially  interested  in  the 
ultimate  distribution  of  the  estate  to  use  ordinary  diligence  iu  the  effort 
to  invest  the  funds  advantageously.  If  he  deposits  it  in  his  own  bank, 
he  should  deal  with  it  on  liberal  terms,  as  responsible  banks  in  the  same 
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general  region  would  in  the  ordinary  course  of  business  have  dealt  with 
it  if  permitted  to  have  the  custody  of  it  in  the  same  manner.  Appeal  of 
Van  Dyke  el  al.,  ' m2 

26.  An  administrator  so  circumstanced  is  liable  for  such  amounts  of  interest 
as  might  have  been  reasonably  obtained  from  other  banks  in  the  same 
vicinity  had  they  been  privileged  to  hold  the  fund.  Id. 

22.  An  executor  or  administrator  is  not  allowed  to  purchase,  at  his  own  sale, 
uuy  portion  of  the  property  belonging  to  the  estate  he  represents,  and 
even  when  such  purchase  is  through  the  intervention  of  a third  party,  it 
is  regarded  as  fraudulent  perte,  and  a bill  in  equity  will  lie  to  set  the 
same  aside.  lilting  el  al.  v.  First  Fat.  Dank  of  Biggttille  et  al. , 015 

22,  Wherever  a party,  purporting  to  act  in  his  fiduciary  character,  deals 
with  himself  in  his  private  and  personal  character,  without  the  knowl- 
edge of  his  beneficiary,  as  when  a trustee  or  agent  to  sell  sells  the  prop- 
erly to  himself,  the  transaction  will  be  set  aside  at  the  suit  of  the  bene- 
ficiary. Id 

29.  If  an  executor,  by  his  negligence,  suffers  his  coexccutor  to  receive  and 
waste  the  estate,  when  he  has  the  means  of  preventing  it  by  proper  care, 
he  is  liable  to  the  beneficiaries  under  the  will  for  the  estate  so  wasted. 

' Birmingham  v.  Wileox  et  al. , 221 

See  Pcnt.tc  Administrator;  Sureties. 

See  Editorial  Note,  “Agreement  to  Renounce  an  Execu- 
torship," 3119 

See  Editorial  Note,  “Administration  de  bonis  non,”  22 
See  Editorial  Note,  “Discretion  of  Executor  or  Trustee," 

91 

See  Editorial  Note,  “Devastavit,  Its  Nature  and  Scope," 

205 

FAMILY  ALLOWANCE. 

The  statutes  of  Illinois  do  not  provide  for  a “ family  allowance  ” such  as  is 
permitted  by  the  statutes  of  California.  Smith  v.  Smith  et  al.,  iSl 
FEE  CONDITIONAL  ESTATES. 

See  Estates,  22,  25, 

FEE  SIMPLE  ESTATES. 

See  Estates,  20,  et  teq. 

FRAUD. 

L Where  the  basis  of  the  family  settlement  reposes,  in  part,  upon  a fraudu- 
lent instrument  known  to  have  been  of  that  character  by  some  of  the 
parties  to  the  settlement,  the  court  will  be  justified  in  setting  it  aside,  as 
family  settlements  are  only  upheld  when  entire  good  faith  is  a character- 
istic of  the  transaction.  Du  Pont  v.  Du  Done  et  al.,  465 

2,  While  it  is  true  that  in  an  action  at  law  fraud  must  be  taken  advantage 
of  within  six  years  of  its  discovery,  it  is  also  true  that  an  equitable 
action  will,  by  analogy,  follow  the  same  rule.  Id. 

8,  Where  an  insolvent  makes  certain  conveyances  to  his  wife  and  children 
without  consideration,  and  subsequently  dies  intestate,  in  a suit  by  the 
administrator  of  his  estate  to  recover  possessiou  of  the  property,  the 
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burden  of  showing  the  good  faith  and  fairness  of  the  transaction  is 
upon  the  grantees.  Webb  v.  Atkin* >n  et  of.,  513 

See  Claims  Against  Decedent's  Estate,  12j  Statute  op  Limita- 
tions. L 

See  Editorial  Note,  “The  Issue  of  Dovisavit  Vel  Non,"  42 

GUARDIAN  AND  WARD. 

L The  legal  status  of  guardian  and  ward  is  terminated  on  the  latter’s  attain- 
ing his  or  her  majority.  In  re  Kincaid't  Estate,  260 

2,  After  the  commencement  of  a suit  against  an  infant  defendant  by  the  duo 

service  of  process,  any  further  proceedings  as  against  such  infant  arc 
absolutely  void  until  a guardian  ad  litem  has  been  duly  appointed.  Wells 
v.  Wells  et  al. , 282 

3,  A mere  guardian  ad  litem,  whatever  may  have  been  his  power  to  bind  the 

infant  for  whom  he  acts  in  any  legitimate  matter  connected  with  the 
litigation,  is  absolutely  without  power  to  authorize  the  expenditure  of 
the  infant's  money  which  comes  from  a source  entirely  distinct  from 
anything  connected  with  the  suit  for  which  the  guardian  ad  litem  acts. 
In  re  Kennedy’s  Estate,  fififi 

See  Editorial  Note,  “Of  Guardians  Ad  Litem  in  Probate 
Proceedings,”  612 

HOMESTEAD  EXEMPTION. 

L Under  the  California  homestead  exemption  act,  property  Is  set  apart  for 
the  use  of  the  family,  and  no  act  of  any  member  of  the  family  can.  In 
any  way,  prejudice  the  rights  of  the  others  to  occupy  it.  In  re  Hamil- 
ton’s EsUtte,  601 

2.  Under  the  act  above  referred  to.  a surviving  wife  or  husband  may  have 
the  benefit  of  the  exemption;  and  similarly,  a surviving  minor  child  or 
children.  But  If  cotenants  are  interested,  who  happen  to  be  minor  chil- 
dren, a partition  of  the  property  cannot  be  decreed  until  the  youngest 
child  has  reached  majority,  except  under  very  special  circumstances, 
where  it  is  the  obvious  duly  of  the  court  to  decree  partition.  Id. 

HUSBAND  AND  WIFE. 

In  Illinois,  the  common  law  rule  is  still  in  force  by  which  the  husband  be- 
comes the  owner  of  such  personal  property  of  the  wife  as  actually  comes 
into  his  possesion.  Dick  v.  Dick  et  al. , 686 

See  Claims  Against  Decedent’s  Estate,  16. 

INTEREST. 

L The  question  whether  the  beneficiary  under  a will  who  Is  charged  with 
the  continuance  of  the  testator’s  business  should  be  required  to  pay  in- 
terest on  a mortgage  lie  was  obliged  to  satisfy  depends  largely  upon  the 
Intention  of  the  testator.  In  re  Fleming's  Estate,  .336 

2,  The  testator  further  provided  for  a term  of  five  years  In  which  the  son 
might  pay  for  the  copartnership  interest,  and  If,  at  the  expiration  of  the 
five  years,  he  had  failed  in  part  to  pay  for  the  same,  the  sum  remaining 
due  and  unpaid  should  lie  deducted  from  his  share  in  the  property  de- 
vised. He  also  appointed  him  one  of  his  two  executors.  Held,  that 
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five  years'  time  should  be  given  for  the  payment  before  the  same  became 
due,  and  that  no  interest  was  to  be  paid  by  the  son  before  the  expiration 
of  that  time.  Id. 

3.  In  general,  appointments  by  will  are  intended  to  speak  from  the  death  of 

the  testator;  but  it  is  the  privilege  of  the  testator  to  fix  upon  the  time 
for  the  beginning  of  interest  that  he  may  adjudge  proper.  I jiving  et  al. 
v.  Mast.  Horticultural  Society  et  al. , fifin 

4.  In  the  absence  of  any  specific  instruction  as  to  when  interest  shall  begin, 

it  will  be  computed  from  the  time  the  legacy  is  receivable.  Id. 

fL  The  rate  of  Interest— when  it  is  allowed — should  be  at  the  statutory  rate, 
although  that  is  higher  than  the  rate  usually  earned  by  trust  funds  when 
well  invested.  Id. 

8-  There  is  no  rule  in  Massachusetts  that  interest  on  testamentary  appoint- 
ments expressly  provided  to  lake  effect  on  testator's  death,  does  not  begin 
to  run  for  a year,  and  the  same  would  seem  to  be  true  of  the  law  of  New 
York  and  Pennsylvania.  Id. 

See  Editorial  Note,  "When  a Legacy  Begins  to  Draw  In- 
terest,” SS3 

INTERSTATE  COMITY. 

L Interstate  comity  does  not  require  that  the  courts  of  one  state  shall  accept 
or  be  bound  by  the  interpretation  of  a will  given  it  by  a court  of  a for- 
eign state,  whenever  the  interpretation  seeks  to  effect  an  equitable  con- 
version of  land  situated  beyond  the  limits  of  the  state  rendering  the  de- 
cree. Appeal  of  C larke,  12Q 

2.  So  far  as  it  can  be  done  consistently  with  its  own  interests,  one  state  will 
recognize  and  give  effect  to  the  laws  prevailing  in  another  state.  Lowndet 
v.  Cooch  et  al. , 2fl3 

8,  This  rule  of  comity  will  not  be  enforced,  however,  if  ft  appears  that  in 
order  to  give  effect  to  the  foreign  law  there  must  be  a violation  of  some 
recognized  principle  of  public  policy,  or  some  established  standard  of 
morality  prevailing  in  the  forum  exercising  jurisdiction.  Id. 

See  Editorial  Note,  “Interstate  Comity  and  Conflict  of 
Laws,"  281 

INTESTACY. 

The  law  will  never  indulge  the  presumption  that  the  testator  intended  to 
die  intestate  as  to  any  portion  of  his  property;  especially  where  it  ap- 
pears that,  by  the  recitals  of  his  will,  he  has  appointed  a general  residu- 
ary legatee.  Appeal  of  Ijindit,  2i tl 

See  Construction  ok  wills,  19, 

See  Editorial  Note,  “ Partial  Intestacy,”  256 

INVENTORY. 

It  is  entirely  competent  for  either  the  court  or  its  commissioners  to  correct  a 
manifest  error  in  the  inventory,  when  it  conclusively  appears  that  a large 
item  was  charged  as  cash  which  in  reality  was  the  avails  of  certain  col- 
lections made  by  the  executors  after  the  issuance  of  letters  testumentary. 
Booton  v.  Booton't  Ez’rt  et  al.,  42Q 

See  Evidence.  6i  Claims  Against  Decedent’s  Estate,  24- 
See  Editorial  Note,  “ Inventory  of  Decedent’s  Estate,"  592 
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JURISDICTION. 

L In  the  administration  of  estates,  courts  of  equity  will  never  interfere  with 
the  action  of  the  Probate  Courts  except  in  extraordinary  cases,  if  inkier 
et  at.  v.  Si  mom  el  ill.,  UJ3 

2.  The  judgment  of  a court  of  a sister  state  has  no  binding  effect  in  this  state, 
unless  the  court  had  jurisdiction  of  the  subject-matter  and  of  the  person 
of  tlie  parties;  and  want  of  jurisdiction  may  always  be  interposed  against 
a judgment  when  it  is  sought  to  be  enforced,  or  when  any  benefit  is 
claimed  for  or  under  it.  Muller  of  Kimball,  2Uil 

5,  A personal  judgment  of  a court  of  a sister  state,  entered  against  n resident 

of  this  state,  when  ttiere  has  been  no  personal  service  of  process  upon 
him  in  the  jurisdiction  of  that  state  or  appearance  by  him  in  the  action 
by  which  jurisdiction  of  his  person  could  be  acquired,  is  void  and  of  no 
force  or  effect  in  this  state.  Id. 

4.  Service  of  summons  within  this  state,  upon  a resident  thereof,  does  not 
give  the  court  of  a sister  state  jurisdiction  of  the  person  of  the  defend- 
ant in  a divorce  suit,  when  he  does  not  answer,  demur,  or  in  any  manner 
appear  in  the  action;  and  a decree  rendered  against  the  defendant  under 
such  circumstances  will  not  uphold,  in  the  courts  of  this  state,  a mar- 
riage subsequently  contracted  here  between  the  plaintiff  In  the  divorce 
suit  and  a third  party  in  the  lifetime  of  the  defendant.  Id. 

8.  In  matters  pertaining  to  the  distribution  of  a decedent’s  estate,  the  Pro- 
bate Court  has  exclusive  jurisdiction,  subject  to  appeal  to  the  District 
Court.  Keith  v.  Guthrie  et  al.,  324 

6.  A judgment  against  an  administrator  in  one  state  is  not  competent  testi- 

mony to  show  a right  of  nction  agaiust  either  a domiciliary  or  ancillary 
administrator  in  another  state,  or  to  affect  the  assets  in  such  other  state. 
Smith  v.  Smith  et  al.,  qafl 

2,  It  is  well  settled  that  a court  of  equity  will  not  ordinarily  assume  jurisdic- 
tion of  claims  against  an  estate,  until  the  claimant  shall  have  exhibited 
his  claim,  and  had  it  allowed  in  the  County  Court;  and  then  if  any 
special  reasons,  that  may  be  deemed  sufficient,  can  be  assigned  why  that 
court  cannot  afford  the  requisite  relief,  equity  will  assist  him,  but  not 
otherwise.  Id. 

8.  In  Illinois,  the  County  Court,  in  the  exercise  of  its  probate  jurisdiction, 
may  grant  equitable  relief  in  many  cases  affecting  the  administration  of 
estates,  and  is  competent  to  deal  with  most  questions  arising  in  the 
course  of  due  administration.  Courts  of  chancery  may,  however.  In  the 
exercise  of  their  general  jurisdiction,  take  upon  themselves  the  admin- 
istration of  estates,  and  thus  supersede  the  jurisdiction  of  the  Probate 
Court.  Biting  et  al.  v.  Firet  Mat.  Bank  of  Biggtrille  et  al.,  615 

8,  A court  of  equity  will  not  exercise  this  jurisdiction  except  in  extraordinary 
cases.  Id. 

10  An  administrator  in  his  official  capacity  cannot  be  sued  but  of  the 
state  from  which  he  delives  his  authority  to  act ; and,  if  so  sued  in  a 
foreign  jurisdiction,  the  judgment,  so  obtained,  Is  an  absolute  nullity. 
Id. 
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!_L  It  19  a general  rule  that  what  a court  cannot  enforce  by  way  of  judgment 
it  should  not  decree.  Its  jurisdiction  to  make  a final  and  conclusive  dis- 
position of  the  questions  presented  extends  only  so  far  as  it  has  power  to 
compel  obedience  to  its  decree,  or  as  its  judgment  may  derive  an  addi- 
tional force  from  the  constitutional  laws  of  the  United  States.  Armal 
of  Clarke, 

12.  It  is  the  settled  doctrine  of  the  common  law  that  letters  testamentary  or 

of  administration  have  no  extraterritorial  force,  and  title  derived  from 
them  extends,  as  matter  of  right,  only  to  the  personal  assets  which  are 
found  within  the  jurisdiction  of  the  government  from  which  they  are 
derived.  Jefferton  v.  Beall  et  al.,  7^ 

13.  A judgment  rendered  in  a foreign  state  against  an  administrator  ap- 

pointed in  another  stale  is  absolutely  void,  and  cannot  be  relied  upon 
to  support  an  action  in  the  state  where  letters  testamentary  were  orig- 
inally issued.  Id. 

Set  Distribution,  7;  Estates,  9;  Executors  and  Administra- 
tors, 11. 


LACHES. 

L Wherever  there  i9  neglect  or  omission  to  assert  aright  in  conjunction  with 
lapse  of  time,  more  or  less  great,  and  other  circumstances  causing  preju- 
dice to  an  adverse  party,  the  defense  of  laches  becomes  a bar,  and  the 
length  of  tlie  delay  and  the  nature  of  the  acts  done  during  the  interval 
are  the  two  circumstances  that  constitute  the  bar.  Vonttable  et  al.  v. 
Camp  et  al.,  2il 

2.  Where  the  party  plaintiff  in  an  action  to  construe  a will  allows  the  Buit  to 

slumber  on  the  docket  for  a period  of  thirty  years  during  which  time 
both  of  the  executors  died  and  likewise  several  devisees  and  legatees,  the 
court  will  decline  to  prolong  the  contest  on  the  ground  of  gross  laches, 
particularly  when  it  appears  that  the  plaintiff's  contention  is  based  upon 
a mere  technical  error,  which  cannot  affect  the  substantial  merits  of  the 
controversy.  Bnoton  v.  Booton’t  Ex' re,  et  al. , 4:10 

3.  Laches  cannot  be  imputed  to  a party  merely  because  of  a delay  of  fourteen 

months  in  bringing  an  action  to  cancel  a deed  obtained  by  fraud, 
especially  whore  there  has  been  no  prejudicial  alteration  in  the  status  of 
the  parties.  Du  Pont  v.  Du  Bote  et  al.,  4fi~> 

See  Statute  ok  Limitations,  2. 

See  Editorial  Note,  “ The  Doctrine  of  Laches,"  24ft 

LEGACIES. 

See  Pleading  and  Practice,  8. 

LETTERS  TESTAMENTARY. 

See  Pleadi.no  and  Practice,  17. 

LIFE  INSURANCE. 

See  Estates,  4. 

LIFE  INTEREST. 

See  Estates,  20,  2L 
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MARRIAGE. 

L Testamentary  gifts  which  are  calculated  to  prevent  lawful  marriages  or 
bring  about  the  separation  or  divorcement  of  husband  and  wife  should 
be  discountenanced  as  offending  good  morals  and  public  policy.  Rant- 
dell  v.  Rollon  tl  al.,  156 

2.  The  next  of  kin  of  a deceased  woman,  claiming  to  be  her  heirs  at  law 

upon  the  theory  that  she  died  unmarried,  may,  whenever  in  a legal  pro- 
ceeding it  becomes  essential  to  the  assertion  of  their  rights,  attack  as 
void  an  alleged  marriage  between  the  deceased  and  another,  on  the 
ground  that  at  the  time  the  marriage  ceremony  was  performed  she  was 
of  unsound  mind,  and  mentally  incapable  of  contracting  marriage. 
Mediae k et  al.  v.  Merrill.  330 

3.  It  was  the  right  of  the  plaintiffs  to  show  by  competent  evidence  that  the 

alleged  mnrriage  was  void,  and  that  the  alleged  will  was  not  binding 
upon  them,  on  the  ground  and  for  the  reason  above  stated,  without  amend- 
ing their  petition  and  specifically  setting  forth  their  contentions  as  to 
these  matters.  Id. 

See  Editorial  Note,  “Conditions  Inimical  to  the  Carriage 
Relation,"  etc.,  1M 

MINORS. 

A minor  who  enters  into  parol  agreement  for  the  partition  of  certain  real 
estate  in  which  he  has  an  interest  must,  on  attaining  his  majority,  duly 
ratify  the  partition  or  it  is  void.  Allen  v.  Ruddell,  221 

See  Tubsts  and  Trustees,  12. 

See  Editorial  Note,  “Of  Guardians  ad  litem  in  Probate 
Proceedings, " 623 

MUTUAL  WILLS. 

L A mutual  agreement  to  execute  mutual  wills  is  not  shown  by  the  fact 
that  persons  make  similar  wills  with  cross-provisions  in  favor  of  the  sur- 
vivor. Edeon  v.  Partont  et  al.,  128 

!L  To  establish  an  agreement  for  mutual  wills  and  defeat  the  right  to  revoke 
a will,  there  must  be  full  and  satisfactory  proof  of  the  agreement,  which 
cannot  be  supplied  by  presumptions.  Id. 

3.  A residuary  legatee  in  mutual  wills  made  under  a contract  between  the 
testators  has  a standing  in  equity  to  enforce  the  contract  against  the 
legatees  and  legal  representatives  of  the  testator  who  survived  the  other 
and  then  made  another  will.  Id. 

NOMINATION  OF  ADMINISTRATOR. 

See  Pleading  and  Practice,  14,  16. 

NUNCUPATIVE  WILLS. 

L The  statement  in  the  certificate  to  a nuncupative  will  by  public  act,  “Be- 
fore me,  C.  R.,  a notary  public  for  the  parish  of  Orleans  and  city 
of  New  Orleans”  without  “duly  commissioned"  or  “sworn  "or  other 
addition,  is  sufficient  to  express  the  official  character  of  the  notary. 
Svecettion  of  Marquexe,  808 
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2.  The  law  does  not  exact  the  use  of  the  very  words  of  the  Code  by  notary 
in  the  express  mention  required  of  him,  that  the  requisite*  of  a will  In 
nuncupative  form  by  public  act  have  been  fulfilled.  Hence,  to  describe 
the  witnesses  as  all  of  this  '‘city,’’  following  C.  R.,  a notary  public  for 
the  city  of  New  Orleans,"  is  equivalent  to  stating  the  witnesses  to  be 
residents  of  New  Orleans,  and  meets  the  requirements  of  the  statement 
in  the  certificate  of  their  residence.  Id. 

8.  The  law  does  not  require  the  mention  in  the  will  that  the  witnesses  are 
not  disqualified.  (Rev.  Civ.  Code,  art.  1591.)  Id. 

PARTNERSHIP. 

See  Interest,  2. 

PERPETUITIES. 

L Perpetuities  are  grants  of  property  wherein  the  vesting  of  an  estate  or 
interest  is  unlawfully  postponed ; and  they  are  called  ■'  perpetuities,"  not 
because  the  grant,  as  written,  would  actually  make  them  perpetual,  but 
because  they  trausgress  the  limits  which  the  law  has  set  in  restraint  of 
giants  that  tend  to  a perpetual  suspense  of  the  title  or  its  vesting.  In  re 
Johnson's  Estate,  35 

2,  Where  a power  of  sale  is  given  to  trustees  to  be  exercised  seventy-five 

years  after  the  testator’s  death,  the  court  will  declare  such  a power  void 
as  offending  the  rule  against  perpetuities.  Id. 

3,  A devise  which  seeks  to  limit  the  remainder  of  a trust  estate  to  the  lawful 

heirs  of  the  beneficiary  will  be  declared  void,  as  contravening  the  rule 
against  perpetuities.  Security  Co.  v.  Snow  et  al.,  114 

4,  A testator  devised  certain  lands  to  one  W,  “to  be  distributed  by  her 

among  her  descendants,  children  and  grandchildren,  according  to  her 
discretion."  Held,  that  such  a devise  does  not  offend  the  rule  against 
perpetuities.  Woodbridge  v.  Winslow  et  al.,  302 

PLEADING  AND  PRACTICE. 

L A pure  question  of  law  is  not  presented  by  the  determination,  affirmed  at 
the  General  Term,  that  there  was  not  a mutual  agreement  to  execute 
mutual  wills,  although  the  facts  were  not  disputed,  where  the  evidence 
as  to  the  making  of  any  agreement  was  not  direct,  but  consisted  in  the 
facta  relating  to  the  execution  of  the  wills  and  to  the  lives  and  habits  of 
the  testatrices  aud  their  relations  to  the  property,  aud  the  facts  were  not 
of  such  a character  as  to  compel  the  inference  of  au  agreement.  Edson 
v.  Partom  et  al. , 1^3 

2.  A judgment  establishing  a secret  trust  under  a will  in  evasion  of  a statute, 
and  thereby  giving  plaintiff  an  additional  share  of  the  estate,  is  not  a bar 
to  another  action  by  such  plaintiff  to  subject  the  estate  in  the  bauds  of 
the  executors  to  the  provisions  of  a former  will  executed  under  a con- 
tract as  a mutual  will.  Id. 

8.  The  liability  of  a surety  on  a probate  bond  for  a breach  of  bis  principal 
must  be  definitely  established  before  it  cau  be  presented  to  the  ProbRte 
Court  for  the  purpose  of  determining  the  extent  of  the  surety's  liability. 
Forbes  v.  Harrington  et  al.,  2_i 
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A.  In  construing  the  words  of  a statutory  enactment,  reference  maybe  had  to 
other  provisions  in  the  same  chapter  and  to  other  clauses  iu  the  same 
paragraph,  or  even  to  sections  in  the  same  chapter  that  follow  the  one 
under  review.  Id. 

£,  Questions  either  of  law  or  fact  not  passed  upon  or  considered  by  the  Cir- 
cuit Court  and  not  embodied  in  the  bill  of  exceptions  cannot  be  reviewed 
in  the  court  of  last  resort.  Allen  v.  Buddell,  221 

fL  A judgment  in  a will  contest  is  regarded  as  an  entirety,  and  It  erroneous 
as  to  one  of  the  defendants,  it  is  erroneous  as  to  all.  Welle  v.  Welle  et 
al.,  2g2 

2,  When  one  claiming  to  be  entitled  to  a distributable  portion  of  a decedent’s 
estate  applies  to  the  Probate  Court  for  an  order  upon  the  executor  for 
payment  of  the  share  claimed  to  be  due,  and  the  executor  appears  and 
resists  the  making  of  the  order,  but  the  court  grants  the  application  and 
orders  payment,  held,  such  order  is  conclusive  upon  the  executor,  unless 
appenled  from,  and  he  cannot  collaterally  attack  it  by  injunction  pro- 
ceedings in  the  District  Court  to  restrain  the  distributee  from  enforcing 
it.  Keith  v.  Guthrie  et  al.,  * - 825 

8,  An  heir  at  law  who  is  also  a legatee  under  a will,  and  who  receives  and 
receipts  for  his  legacy,  cannot  call  in  question  the  validity  of  the  will 
or  its  probate;  and  the  same  is  true  of  an  heir  at  law  who,  by  his  own 
deed,  duly  executed  upon  a sufficient  consideration,  recognizes  the  exist- 
ence and  validity  of  the  will  Medlock  et  al.  v.  Merritt,  381 

SL  Where  an  exception  to  a ruling  of  the  trial  court  appears  in  the  appellate 
record,  but  there  is  not  a scintilla  of  evidence  in  support  of  it,  the  ex- 
ception should  bo  overruled.  Martin  et  al.  v.  Foieler,  343 

10.  Where  there  is  a statement  in  a case  made  that  it  contains  " the  sub- 

stance of  all  of  the  testimony,”  the  evidence  will  1*  deemed  to  be  be- 
fore the  court  for  the  purposes  of  review.  Webb  v.  Branner,  321 

11.  The  interlocutory  decrees  of  a Probate  Court,  though  technically  errone- 

ous, arc  not  sufficiently  important  to  work  a reversal  of  the  case,  when 
it  is  apparent  that  the  errors  complained  of  can  be  corrected  in  the  final 
decree.  Bootnn  v.  Booton't  Ex're  et  al.,  432 

12.  When  upon  a survey  of  the  whole  record,  the  judgment  of  the  Probate 

Court  appears  to  be  substantially  correct,  the  Appellate  Court  should 
order  an  affirmance,  notwithstanding  the  fact  that  in  some  particulars, 
not  affecting  the  general  merits  of  the  case,  it  may  be  open  to  question. 
Id. 

13.  Obiter  dicta  by  the  court  as  to  certain  aspects  of  the  case  which  were  not 

at  all  in  dispute,  and  were  entirely  appropriate  under  the  evidence,  will 
not  constitute  reversible  error.  Perrel  et  al.  v.  Ferret,  fl-43 

14.  The  mere  fact  that  a widow  has  requested  the  appointment  of  a certain 

person  as  administrator  of  the  estate  of  her  deceased  husband  should  not 
preclude  her  from  withdrawing  her  nomination  and  recording  her  assent 
to  another  appointment,  when  it  appears  that  her  withdrawal  of  the 
nomination  occurred  before  the  court  had  acted  upon  it  in  any  way,  and 
was  prompted  by  a desire  to  place  a brother  of  the  dece»°ed  in  the  office  of 
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administrator  who  was  entitled  to  letters  in  the  absence  of  any  person 
whose  right  was  prior  to  his  own.  In  re  Sheila'  Estate,  13.7 

15,  It  is  tlie  policy  of  the  law  that  the  widow  shall  have  the  control  of  the 
administration  of  her  husband's  estate,  and  she  is  not  estopped  from  re- 
voking a request  as  to  a particular  appointment  when  the  attendant  cir- 
cumstances entitle  her  revocation  to  grave  consideration.  It  is  the 
province  of  the  court,  iu  the  exercise  of  a sound  discretion,  to  allow  the 
nomination  to  be  withdrawn.  Id.  , 

lfi.  The  right  to  have  letters  Issued  to  the  nominee  in  the  case  above  outlined, 
• was  the  right  of  the  widow  and  not  of  the  nominee.  And  hence  it  Is  en- 
tirely competent  for  the  court  to  allow  her  to  withdraw  a nomination 
inconsiderately  made.  Id. 

17.  The  issuance  of  letters  of  administration  to  one  entitled  to  administer, 

under  the  statute,  cannot  be  affected  by,  nor  revoked  at  the  Instance  of, 
a person  nominated  to  the  office  of  administrator  by  the  decedent's  wife. 
Id. 

18,  There  is  an  established  principle  that  where  the  thing  to  be  done  In  the 

course  of  administration  may  as  well  be  done  after  as  before  the  time 
prescribed,  where  it  is  a matter  of  manner,  order  or  convenience  rather 
than  of  substance,  the  court  will  assume  that  the  statute  directing  that 
particular  thing  to  be  done  was  not  mandatory  but  merely  directory.  In 
re  Cowan' a Estate,  458 

lfi.  The  findings  of  the  court  below,  especially  on  questions  of  fact  involving 
the  credibility  of  witnesses,  will  not  be  reversed  except  from  manifest 
error.  Id. 

20.  In  an  action  by  an  administrator,  if  the  court  decides,  after  issue  has 
been  joined  in  the  case,  but  before  its  actual  trial,  that  the  suit  cannot 
be  maintained,  if  the  administrator  submits  to  a nonsuit  and  appeals  the 
case,  it  will  be  treated  as  coming  before  the  appellate  court  on  demurrer. 
Webb  v.  Atkinson  et  al„  512 

2i  Instructions  to  the  jury  that  are  manifestly  misleading  and  erroneous, 
and  are  without  the  sanction  of  the  law  aud  contradict  the  whole  tenor 
of  other  instructions,  cannot  be  regarded  as  harmless  and  are  sufficient 
to  reverse  the  case.  Riley  et  al.  v.  Sherwood  et  al.,  51ft 

22.  Upon  the  entry  of  a final  decree  of  distribution,  that  decree  becomes  the 

measure  of  the  rights  of  the  parties  interested  in  the  estate,  and  the  will 
is  entitled  to  no  further  consideration  for  that  purpose,  except  upon  a 
direct  appeal  from  the  decree  in  question.  Jewell  et  al.  v.  Pierce  et  til., 

534 

23.  If,  in  making  the  decree,  the  court  erred,  either  in  matter  of  fact  or  in 

the  application  of  the  law  to  the  facts  before  it,  the  decree,  unless  ap- 
pealed from,  is  a conclusive  determination  of  the  matter  as  determined, 
and  is  not  subject  to  collateral  attack.  Id. 

24.  In  an  action  to  quiet  title,  if  the  plaintiffs  are  heirs  of  the  deceased  owner 

of  the  land  in  controversy,  and  the  defendants  have  no  interest  what- 
ever in  it,  it  is  of  no  consequence  to  the  latter  in  what  manner  the  court 
may  adjust  the  various  interests  that  are  represented  by  the  heirs.  Id. 
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25  Where  the  court  instructs  the  jury  regarding  a proposition  that  is  clearly 
erroneous  troth  In  law  and  fact,  such  error  is  not  to  be  deemed  cured  by 
the  mere  fact  tltat  the  court  concludes  its  instruction  by  a legal  statement 
that  in  a general  way  is  unobjectionable.  Coleman  v.  Adair,  543 

25,  In  an  action  on  a promissory  note  alleged  to  have  been  made  by  the  dece- 
dent which  making  is  denied  by  the  administrator,  it  is  error  to  instruct 
thte  jury  that  they  may  compare  certain  signatures,  admitted  to  be  genu- 
ine, with  the  signature  in  dispute,  and  determine  for  themselves  the  ques- 
tion of  genuineness  without  regard  to  the  expert  testimony  in  the  case. 
Id. 

27.  Where  the  findings  of  the  trial  court  arc  fairly  sustained  by  a preponder- 
ance of  the  evidence,  they  will  not  be  set  aside  on  appeal,  even  when 
it  appears  that  the  reviewing  court  is  not  prepared  to  indorse  some  of 
the  minor  and  incidental  conclusions  of  the  circuit  judge.  Bank  of 
CluirUeton  Nat.  Banking  Asso.  et  al.  v.  Bowling  et  al.,  fififi 

23.  Probate  proceedings  will  not  be  set  aside  because  statutory  regulations,  as 
to  notice,  were  not  complied  with  in  the  case  of  a child  not  yet  in  rise. 
The  law  does  not  require  the  performance  of  impossibilities  or  absurd- 
ities. In  re  Hamilton’s  Estate.  flfll 

29.  Due  service  of  a notice  of  probate  will  be  held  sufficient  when  it  appears 
that  the  projier  party  was  served,  although  the  notice  ran  in  the  name  of 
" Helen"  instead  of  “ Ellen  Hamilton.”  A misnomer  of  this  description 
will  not  be  allowed  to  affect  the  jurisdiction  of  the  court.  Id. 

SO  Courts  of  chaucery  are  invested  with  full  power  to  set  aside  judgments 
that  have  been  obtained  by  fraudulent  collusion  between  the  parties. 
Such  judgments  are  open  to  attack  whenever  and  wherever  they  mny 
come  in  conflict  with  the  rights  and  Interests  of  a third  person.  Biting 
et  al.  v.  First  Nat.  Bank  of  Biggtrille  et  al.,  515 

81.  In  an  action  on  the  official  bond  of  an  administrator,  a finding  that  he 
has  not  filed  his  final  account  is  conclusive  on  the  question  of  his  neglect 
to  do  so.  Fuller,  Probate  Judge,  v.  Cushman  et  al.,  515 

82  Leave  to  bring  suit  on  nn  administrator's  bond  may  be  granted  without  no- 
tice either  to  him  or  the  sureties,  but  such  an  action  on  the  part  of  the  Pro- 
bate Court  does  not  conclude  the  administrator  or  sureties  in  any  particu- 
lar in  respect  to  their  liability  on  the  bond.  Hence  they  are  at  liberty 
to  show,  as  matter  of  defence,  anything  fairly  importing  a release  from 
an  account  or  from  any  other  liability.  Id. 

33.  Length  of  time  and  neglect  on  the  part  of  the  beuefleiary  may  furnish 
a presumption  that  the  administrator  has  paid  over  to,  and  distributed 
among  those  entitled  to  them,  the  funds  and  property  in  his  hands,  but 
it  is  only  a presumption  which  is  liable  to  be  controlled  by  other  evidence. 
Id. 

See  Claims  Aoainst  Decedent’s  Estate.  Hi  Undue  Influence.  1j 
ACCOCNTINO,  10;  CONSTRUCTION  OF  WILLS,  14,  15;  DISTRIBU- 
TION, 4,  5. 

See  Editorial  Note,  “ When  a Party  Cannot  Testify  In 
His  Own  Behalf,  ’ 317 
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POSTHUMOUS  CHILDREN. 

A testator  who  died  In  1883  left  a will  dated  In  1878  In  which  he  appointed 
his  wife  and  sister.  A,  executrices,  and  gave  them  all  of  Ids  estate, 
real  and  personal,  in  trust  to  pay  the  wife  during  widowhood,  with  a 
power  to  sell  and  execute  a deed  “jointly  and  not  singly."  The  second 
clause  devised  and  bequeathed  the  remainder,  upon  the  death  or  marri- 
age of  his  wife,  to  his  brother  and  sister.  The  testator  had  no  child  at 
the  time  of  making  the  will,  and  it  contained  no  provision  for  aflerborn 
children.  A codicil  executed  in  1879  amended  the  second  clause  of  the 
will  by  providing,  “but  in  case  of  the  birth  of  a child  born  to  me  by 
my  said  wife,  then  this  my  last  will  and  testament  shall  remain  in  full 
force  and  virtue  until  the  said  child  shall  arrive  at  the  age  of  twenty-one 
years;  then  and  in  such  case,  I direct  that  in  case  my  said  wife  shall  l>e 
living  and  my  widow,  the  said  property  to  be  divided  into  three  shares, 
one  of  which  shall  Ik:  given  to  my  said  wife  and  the  other  two  equal  shares 
to  be  given  to  my  said  child,  and  in  case  of  the  death  of  my  said  wife  or 
her  marriage  Ircforc  the  said  child  shall  arrive  at  the  age  of  twenty-one 
years,  then  the  whole  of  said  property  to  go  to  my  said  child,  but  in 
case  of  the  death  or  marriage  of  my  said  wife  before  my  child  shall 
arrive  at  the  age  of  twenty-one  years,  and  the  said  child  shnll  not  live 
until  that  age,  but  shall  survive  his  mother,  then,  and  iu  that  case,  the 
said  property  shall  be  divided  in  manner  hereinbefore  specified  between 
my  brother  and  two  sisters  or  their  survivor  or  survivors.”  A child  was 
born  five  months  after  the  execution  of  the  codicil,  who  still  survives. 
The  testator’s  wife  survived  him,  but  has  since  died.  The  testator's 
sister.  A,  is  living  and  claims  that  the  trust  and  power  of  sale  were  con- 
tinued by  the  codicil  until  the  child  shall  arrive  at  majority,  and  that  as 
surviving  executrix  and  trustee  she  can  execute  the  power.  Held,  that 
the  trust  and  power  of  sale  terminated  on  the  death  of  the  testator's 
widow,  and  that  the  estate  then  vested  in  the  child,  subject  to  being  de- 
vested in  case  of  death  before  becoming  twenty -one  years  of  age.  Uerriol 
v.  Prime.,  !?■> 

See  Editorial  Note,  “ Rights  of  Posthumous  Children  to 
the  Inheritance,”  i Tit 

POWERS. 

A will  that  merely  authorizes  the  sale  of  the  decedent's  realty  and  n rein- 
vestment of  the  avails  does  not,  even  by  implication,  confer  a power  to 
mortgage.  Allen  v.  Ruddell  tt  al.,  221 

2,  Where  a limitation  is  only  to  be  effected  by  the  exercise  of  a power,  there 
is  no  limitation  until  the  power  is  exercised,  and  the  mere  fact  of  its 
existence  does  not  suspend  other  provisions.  It  merely  stands  as  a 
nullity  until  quickened  into  life  by  the  execution  of  the  power.  Preei 
dent,  etc.,  of  Harvard  College  v.  Batch,  812 

See  Estates,  11L 
PROBATE  OF  WILLS. 

L A judgment  admitting  a paper  to  probate  in  solemn  form  as  a will  is  not 
binding  upon  heirs  at  law  who  had  no  notice  of  the  application  for  such 
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probate,  and  when,  in  defense  to  an  action  for  land  brought  by  such  heirs, 
the  alleged  will  is  set  up  for  the  purpose  of  showing  title  thereunder  in 
the  defendant  as  a devisee,  the  plaiutiffs  may,  without  having  previously 
set  aside  the  judgment  of  probate  in  the  court  of  ordinary,  show  that  the 
same,  because  of  a want  of  such  notice,  docs  not  affect  their  rights  in  the 
premises.  Mullock  cl  al.  v.  Merritt,  831 

3.  The  law  will  indulge  all  possible  presumption  not  upset  by  the  record 
itself  as  to  the  regularity  and  validity  of  the  proceedings  by  virtue  of 
which  the  will  was  originally  admitted  to  probate.  In  re  Twombley'e 
Estate,  311 

3.  This  presumption  of  regularity  will  be  applied  alike  to  all  orders  and  de- 

crees of  the  Probate  Court  even  where  such  courts  possess  but  limited 
jurisdiction  nud  restricted  powers.  And  where  the  record  of  the  proceed- 
ings had  at  the  time  of  probate  slates  the  necessary  jurisdictional  facts, 
aud  shows  upon  Its  face  the  due  observance  of  all  statutory  requirements, 
the  Appellate  Court  will  assume  that  the  Probate  Court  acquired  jurisdic- 
tion in  the  premises.  Id. 

4,  Where  the  record  recites  that  which  was  done,  a contrary  presumption  is 

not  indulged,  and,  where  the  record  is  entirely  silent,  the  presumption  still 
exists  that  what  i cat  done  in  the  premises  was  requisite  to  sustain  the 
jurisdiction.  Id. 

6.  In  the  absence  of  any  allegation  or  suspicion  of  fraud,  this  presumption  of 
regularity  in  the  proceedings  of  the  Probate  Court  must  be  regarded  as 
conclusive.  Id. 

6.  Persons  named  in  the  body  of  a will  as  executors,  not  heirs  or  otherwise 
interested  in  the  instrument,  cannot  contest  probate  of  a codicil  revok- 
ing their  appointment  and  substituting  others.  In  re  Stewart's  Estate, 

SOS 

See,  Executors  and  Administrators;  Undue  Influence,  4. 

See  Editorial  Note,  “ Presumption  Affecting  Judicial 

Acts,"  313 

See  Editorial  Note,  “ Oonolusiveness  of  Probate  De- 
crees," 54Q 

See  Editorial  Note,  “ Contest  of  Probate,"  Till 

PUBLIC  ADMINISTRATORS. 

L Tlie  terms  of  the  California  statute  which  prescribe  the  conditions  under 
which  letters  of  administration,  with  the  will  annexed,  shall  issue  to  the 
public  administrator,  do  not  apply  to  cases  where  the  decedent  was 
testate  but  failed  to  appoint  an  executor.  In  re  Von  Duncken’s  Estate, 

661 

2.  Where  a person  dies  leaving  a will  which  fails  to  name  the  executor,  such 
person  cannot  be  said  to  die  intestate,  and  section  1365  of  the  Cal.  Code 
of  Civ.  Pro.,  relating  to  the  appointment  of  the  public  administrator  in 
case  of  intestacy,  cannot  be  invoked  to  secure  the  Issuance  of  letters  tes- 
tamentary to  him.  Id. 

See  Executors  and  Administrators,  LL 

See  Editorial  Note,  “Public  Administrators,”  662 
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REMAINDERS. 

Where  there  is  a devise  in  trust  for  the  benefit  of  the  testator's  widow,  and, 
on  her  death,  a portion  over  to  the  testator's  brother,  and  on  the  latter’s 
dentil  to  such  of  the  brother’s  children  as  may  then  be  living,  or  the  de- 
scendants of  any  of  them  who  may  then  have  deceased,  a contingent  re- 
mainder is  created  as  to  the  children,  as  it  could  not  he  known  until  the 
determination  of  the  widow’s  estate  who  of  the  children  would  survive 
that  event,  and.therebv  become  entitled  to  the  benefit  of  the  gift.  Rhode 
Inland  Hospital  Trust  Co.  v.  Harris  etal.,  624 

See  Estates,  lfi-lfl. 

See  Editorial  Note,  “ Contingent  Remainders, ’’  SIS 

RESTRAINTS  ON  ALIENATION. 

L It  is  nn  inherent  characteristic  of  a base  or  determinable  fee,  that  it  is  al- 
wnys  menaced  with  the  possibility  of  extinction  upon  the  happening  of 
an  uncertain  event.  Jones  v.  Port  Huron  Engine  and  Thresher  Co.  et  al.,  15 

2,  Similarly,  it  is  an  inherent  characteristic  of  an  estate  in  fee  simple,  that 

any  condition  clogging  the  free  alienation  of  the  estate  is  repugnant  to 
the  fee  granted  and  consequently  void.  Id. 

3,  Any  restriction,  whether  by  way  of  condition  or  devise  over  or  against 

alienation  although  for  a limited  time,  when  applied  to  a fee  simple  is 
void  as  being  repugnant  to  the  estate  granted.  Id. 

4,  The  law  allows  the  vesting  of  an  estate  or  interest,  or  the  power  of  aliena- 

tion, to  lie  postponed  for  the  period  of  lives  in  being  and  twenty-one 
years  and  nine  months  thereafter;  and  all  restraints  upon  the  vesting 
that  may  suspend  it  beyond  that  period  are  treated  as  perjietual  restraints, 
and  therefore  as  void,  and  consequently  the  estate  or  interests  dependent 
upon  them  are  void;  and  nothing  is  denounced  by  the  law  as  a perpe- 
tuity that  does  not  transgress  this  rule.  In  re  Johnson’s  Estate,  35 

5,  The  remoteness  against  which  the  rule  is  directed  is  remoteness  in  the 

commencement  or  first  taking  effect  of  limitations  and  not  in  the  cesser 
or  determination  of  them.  Id. 

See  Ai.ienatioj!. 

REVOCATION. 

L Under  the  luws  of  this  state,  the  will  of  an  unmarried  woman,  executed 
in  1884,  was  not  i/tso  facto  revoked  by  her  subsequent  marriage  prior  to 
April  5,  1891;  but  where  such  will  purported  to  convey  all  of  her  prop- 
erty, and  was  not  made  in  contemplation  of  a subsequent  marriage,  such 
subsequent  marriage  was,  under  our  laws  as  they  then  existed,  a total 
alteration  of  her  circumstances,  revoking  the  will.  Colcord  et  al.  v. 
Conroy,  25 

2.  Where  a testator  devises  to  three  of  his  children  property  as  tenants  in 
common,  and  subsequently  revokes  the  devise  as  to  one,  and  makes  no 
disposition  whatever  of  the  share  revoked,  such  share  will  not  go  to  the 
other  two,  but  it  will  descend  as  provided  in  the  statute  of  descents 
— in  other  words,  it  is  regarded  as  intestate  property.  Hinkler  et  al.  v. 
Simons  et  al.  167 
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SALE. 

L An  administrator  in  making  a sale  may  exercise  a discretion  as  to  demand- 
ing cash  or  extending  credit:  tiut  if  lie  gives  credit,  he  must  take  secur- 
ity, ample  at  the  time,  or  else  be  personally  responsible  for  the  amount 
at  which  the  property  is  sold.  English  v.  Horne,  153 

2.  If  property  fairly  sold  by  an  administrator  brought  a price  in  excess  of  its 

real  value,  lie  cannot,  if  he  extended  credit,  escape  liability  for  the  full 
amount  of  such  price  merely  by  showing  that  he  retained  the  possession 
of  and  the  title  to  the  properly  itself  as  security  for  the  purchase  money, 
and  that  he  collected  and  accounted  for  a portion  thereof  exceeding  in 
amount  what  the  property  was  actually  worth  at  the  time  of  the  sale. 
Especially  is  this  so  when  the  administrator  was  pcrfcclly  aware  that 
the  property  had  sold  for  more  than  its  value,  and  that  the  purchaser 
had  deliberately  bid  it  oil  with  full  knowledge  of  this  fact,  and  was 
therefore  both  morally  and  legally  bound  to  pay  the.  price  at  which  he 
purchased.  Id. 

3.  Under  the  provisions  of  the  South  Carolina  Ilomestead  Act,  a sale  of  the 

real  pro|>crty  which  belongs  to  a judgment  debtor,  who  is  the  head  of  a 
family,  is  absolutely  void,,  unless  his  right  of  homestead  exemption  is  set 
apart  before  the  sale  takes  place.  Rink  of  Charleston  Xat.  B'k’g  Asso. 
et  al.  v.  Dowling  et  al.,  5B5 

4.  A purchaser  at  a guardian's  sale,  who  is  furnished  with  an  abstract  of  the 

title  and  given  ample  time  for  its  examination,  cannot  avoid  his  purchuse 
by  trilling  allegations  of  irregularity  iu  the  title  made  by  tbe  auctioneer 
at  the  time  the  property  was  bid  off.  In  re  Hamilton's  Estate,  GUI 

5.  In  order  to  warrant  the  sale  of  real  property  belonging  to  a miuor  under 

probate  guardianship,  it  is  the  duty  of  the  guardian  to  present  to  the 
court,  in  which  he  was  appointed,  a verified  petition  setting  forth  the 
condition  of  his  want’s  estate  und  other  facts  and  circumstances  having 
a tendency  to  show  the  expediency  of  sucli  a sale.  Id. 

fi.  In  decreeing  the  sale  of  a minor's  property,  the  court  Is  largely  influenced 
by  what  will  apparently  be  for  the  ultimate  interest  of  the  ward.  Id 

1 The  purchaser  at  a guardian's  sale  will  not  be  heard  to  complain  that  he 
was  in  any  way  misled  by  certain  alleged  irregularities  in  the  proceed- 
ing, unless  he  can  show  that  because  of  these  irregularities  he  has  not 
acquired  a good  title  to  the  interest  which  he  purchased.  Id. 

a.  Where  real  property  is  sold  by  the  trustee  after  the  death  of  the  widow, 
but  not  in  pursuance  of  any  direction  given  by  the  testator,  the  proceeds 
of  such  a sale  are  to  be  trented  as  real  property,  and  should  be  distributed 
among  the  persons  who  would  have  received  it  in  case  the  sale  had  never 
been  made.  Rhode  Island  Hospital  Trust  Co.  v.  Harris  et  al.,  fii)4 

See  Accounting,  £L 
STATUTE  OP  LIMITATIONS. 

L Where  an  action  is  brought  to  set  aside  a deed  or  other  paper  for  fraud, 
the  plaintiff,  to  avoid  the  plea  of  the  statute  of  limitations,  should  allege 
that  the  fraud  is  discovered  within  tbe  statutory  period  of  six  years  bc- 
Vol.  Ill — 94 
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fore  the  commencement  of  the  action.  Bank  of  Charleston  Nat.  B'k'g 
As»<>.  et  al.  v.  Dowling  et  al.,  565 

2.  The  rule  last  stated  also  applies,  upon  principle,  to  the  defense  of  laches. 
Id. 

8.  An  administrator's  failure  to  render  an  accouut  when  thereto  cited  by  the 
Probate  Court  constitutes  an  Independent  breach,  which  is  not  barred 
bv  the  statute  of  limitations  even  if  it  occurred  more  than  twenty  years 
afterthe  date  of  the  bond.  Fuller,  Probate  Judge,  v.  Cuthman  etal.,  640 
See  Trusts  and  Trustees,  11. 

STATUTORY  RIGHTS. 

1.  The  right  of  inheritance  as  well  as  the  right  of  testamentary  disposition 

are  eutircly  matters  of  statutory  enactment,  and  may  be  exercised  to  such 
an  extent  or  with  such  limitations  as  the  legislature  may  prescribe. 
Sharp  v.  Loupe  et  al.,  530 

2.  The  right  of  the  surviving  widow  in  the  community  property  is  such  as 

the  statute  has  made  it,  ami  the  same  authority  which  declares  the  ex- 
tent of  her  rights  can  also  declare  the  time  when,  as  well  as  the  mode  In 
which,  they  shall  be  ascertained  and  placed  under  her  control.  Id. 
SURETIES. 

1.  Where,  in  a suit  by  heirs  at  law  against  an  administrator  and  the  sureties 

on  his  bond,  it  appeared  that  a portion  of  the  realty  of  the  estate  of  the 
intestate,  although  appraised  with  the  other  property,  was  not  adminis- 
tered but  tlie  heirs,  being  titijurii,  and  the  administrator  being  one  of 
such  heirs,  agreed  that  such  realty  should  not  be  administered,  but 
should  be  sold  at  private  sale,  and  accordingly  joined  in  a deed  directly 
conveying  the  same  to  a purchaser,  it  was  error  to  direct  a verdict  for 
the  plaintiffs  against  the  sureties  on  the  administrator’s  bond,  which  in- 
cluded the  value  of  the  distributive  share  to  which  one  of  such  heirs  was 
entitled  in  the  real  estate  so  conveyed.  Johnson  et  al.  v.  Hall  et  al.,  681 

2.  The  fact  that  the  share  due  such  heir  was  paid  over  to  the  administrator 

for  him  does  not  render  the  sureties  on  the  administrator’s  bond  liable 
therefor.  Such  a transaction  In  no  way  involved  the  administration  of 
the  estate,  and  the  share  thus  paid  over  to  the  administrator  went  into  his 
hands  in  his  individual  capacity,  and  not  as  the  representative  of  the 
estate;  and  hence  the  sureties  on  the  bond  are  in  no  way  liable  for  the 
failure  of  the  administrator  to  account  for  the  sum  so  received  by  him. 
Id. 

See  Pleadino  and  Practice,  3. 

TAXATION  ON  TRANSFERS  BY  WILL. 

1.  The  transfer  by  will,  subjected  to  taxation  by  the  act  of  1892  [N.  Y.],  Is  not 

intended  to  be  limited  to  property  gratuitously  given  by  will,  but  ex- 
tends to  a testamentary  transfer  in  payment  of  a debt.  Matter  of  Could, 

703 

2.  It  matters  not  what  the  motive  of  a transfer  by  will  may  lie,  whether  to  pay 

a debt,  discharge  some  moral  obligation  or  to  benefit  a relative.  If  the 
devise  or  bequest  is  accepted  by  the  beneficiary,  the  transfer  is  made  by 
will,  within  the  meaning  of  the  Transfer  Tax  Act.  Id. 
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3.  A codicil  contained  the  following  provision:  “ My  beloved  son,  0.  J.  G., 
having  developed  a remarkable  business  ability,  and  having  for  twelve 
years  devoted  himself  entirely  to  my  business,  and  during  the  past  live 
years  taken  entire  charge  of  all  my  diflcult  interests,  I hereby  fix  the 
value  of  his  said  services  at  five  millions  of  dollars  payable  as  follows" — 
specifying  a sum  in  cash  and  the  balance  in  certain  bonds  and  stocks. 
In  a proceeding  of  appraisal  for  taxation,  under  the  Transfer  Act  of 
1892,  it  was  found  that  the  testator  intended,  by  the  above  provision,  to 
discharge  his  debt  to  his  son,  arising  from  an  agreement  for  the  rendition 
' of  services  and  for  their  compensation,  and  that  the  amount  specified 
wns  agreed  upon  by  the  parties.  It  further  appeared  that  the  son  had 
consented  to  accept  payment  for  his  services  under  the  testamentary  pro- 
vision, and  that  he  had  accepted  the  benefit  of  the  provision.  Held, 
that  the  transfer  of  the  specified  property  to  the  son  was  a transfer  by 
will,  and  therefore  subject  to  taxation.  Id. 

TESTAMENTARY  CAPACITY. 

L Alienation  and  estrangement  attended  by  the  most  radical  change  of  feel- 
ing cannot  be  referred  to  as  either  unnatural  or  as  indicating  a disturbed 
mental  condition.  In  re  .WcUoeern's  Relate,  1 

2,  A collateral  relative  excluded  from  the  bounty  of  the  will  cannot  show  an 
incapacitating  delusion  on  the  part  of  the  testatrix  by  mere  evidence 
that  immediately  preceding  the  execution  of  the  will  a change  occurred 
in  their  friendly  relations  whereby  the  relative  was  disinherited.  Id. 

8.  A disqualifying  delusion  is  said  to  be  something  that  springs  up  spon- 
taneously in  the  mind,  and  which  rests  on  no  extrinsic  evidence  of  any 
kind.  Id. 

1.  Where  the  evidence  shows  that  the  testatrix  was  well  advanced  in  years 

and  somewhat  forgetful  at  times,  but  that  she  knew  aud  remembered  all 
her  children  and  grandchildren,  and  also  knew  exactly  what  property 
she  had  and  how  she  wished  to  dispose  of  it,  the  court  will  consider  that 
she  is  in  possession  of  testamentary  capacity.  Iiitey  et  al.  v.  Sherwood 
et  al.,  519 

TESTAMENTARY  POWERS. 

See  Powers. 

TRANSFERS  UY  WILL. 

See  Taxation  on  Transfers  by  Will,  1—8 
TRUSTS  AND  TRUSTEES. 

L It  is  a well  established  rule  in  equity  that  wherever  the  trust  or  charge  is 
of  a defined  or  limited  nature,  the  purchaser  must  himself  see  that  the 
purchase  money  Is  applied  to  the  projier  discharge  of  the  trust.  Curd 
et  al.  v.  Field,  50 

2,  The  above  rule,  does  not  apply,  however,  where  the  trust  is  of  a general 

and  unlimited  nature.  In  such  a case,  the  vendee  is  not  required  to  su- 
pervise the  application  of  the  purchase  price  to  the  requirements  of  the 
trust.  Id. 

8.  Where  a testator  has  given  property  to  a devisee,  and  has  accompanied 
his  gifts  with  precatory  words  or  phrases  implying  a desire  or  wish  that 
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the  property  should  he  used  for  the  benefit  of  some  designated  person, 
the  courts  hold  that  a trust  Is  created  on  the  property  devised  in  favor  of 
the  person  designated.  Id 

4.  Precatory  trusts  are  frequently  raised  by  the  appropriate  use  of  such 

words  as  •' wish,"  "desire,"  “request,”  "expectation,”  "hope,"  “en- 
treaty," and  similar  expressions.  Id. 

5.  The  test  of  the  validity  of  a trust  is  a lawful  purpose,  legally  declared,  and 

its  duration  measured  by  the  accomplishment  of  such  purpose.  In  re 
Krebs'  Estate,  81 

fi.  The  creation  of  a trust  whether  temporary  or  continuous  is  entirely  con- 
sistent with  the  devise  of  an  absolute  beneficial  estate.  It  is  not  contra- 
dictory of  the  estate,  but  a mere  qualification  of  its  use,  and  only  estab- 
lishes a new  and  consistent  relation.  Id. 

2,  A father,  by  the  recitals  of  his  will,  divided  his  entire  estate  equally 
among  Ids  children,  but  inserted  this  proviso  with  reference  to  the  share 
of  his  son  George:  “ He  shall  only  receive  the  interest  of  his  share  or  as 
much  as  in  times  of  sickness  or  accident  my  executor  will  give  him  to 
meet  his  wants."  On  the  construction  of  the  will,  the  court  held  that 
the  language,  altove  quoted,  created  an  active  testamentary  trust  as  to 
theshare  of  testator’s  son,  George,  by  reason  of  the  discretion  vested  in 
the  trustee.  Id. 

8,  A testamentary  trust,  that  terminates  upon  the  death  of  the  original  trus- 
tee, cannot  be  continued  or  revived  by  the  personal  representatives  of 
the  deceased  trustee,  for  the  rcasod  that  such  a trust  is  strictly  personal, 
whenever  it  invests  in  a trustee  the  exercise  of  discretionary  powers. 
Security  Co.  v.  Snow  etal.,  114 

5L  The  disability  of  a trustee  to  contract  with  the  beneficiaries  under  the  will 
he  represents  only  relates  to  the  property  that  conics  to  him  by  virtue  of 
his  position  as  executor  of  the  estate— and  in  no  wise  concerns  his  indi- 
vidual property.  In  re  Fonts  Estate,  192 

in  Moneys  collected  by  an  administratrix  of  her  husband's  estate  acting  in 
her  representative  capacity  after  her  settlement  of  tier  account  as  admin- 
istratrix, and  which  remain  in  her  hands  undistributed,  become  im- 
pressed with  the  attributes  of  a trust  in  favor  of  her  husband's  next  of 
kin.  Constable  et  at.  v.  Camp  et  at.,  241 

11  An  administratrix  holding  funds  as  above  outlined  is  deemed  to  contem- 
plate the  ultimate  distribution  of  such  funds,  and,  while  the  trust  con- 
tinues. the  statute  of  limitations  is  not  allowed  to  run  in  her  favor,  and 
cannot  lie  invoked  by  her  as  a bar  to  proceedings  instituted  by  her  hus- 
band's next  of  kin  against  her  ns  administratrix.  Id. 

12.  A general  devise  to  executors  in  trust  vests  no  estate  in  them,  except  for 

such  of  the  declared  purposes  as  require  that  the  title  be  vested  in  them. 
Matter  of  Tompkins,  357 

13.  A trust  limited  to  lives  oilers  no  greater  obstacle  to  the  present  vesting 

of  the  remainder  in  fee  or  residue  of  personalty  than  does  a life  estate. 
Id. 

14.  The  grantee  of  lands  devised  subject  to  the  execution  of  a trust  has  a 
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legal  estate  against  all  persons  except  the  trustee,  and  such  an  estate  is 
alienable,  subject  to  the  execution  of  the  trust.  Id. 

15.  Whenever  a fiduciary  person  wrongfully  converts  the  trust  funds  by 

taking  the  title  to  himself,  equity  impresses  a constructive  trust  upon 
the  property.  And  even  where  the  property  is  sold  and  transferred  to  a 
bona  file  purchaser,  the  trust  immediately  attaches  to  the  price  or  pro- 
ceeds in  the  hands  of  the  vendor.  Elling  et  al.  v.  First  Nat.  Dk.  of 
Biggscille  et  al.,  fit, 5 

16.  Whenever  a trustee,  in  the  case  of  sales  made  in  the  course  of  administra- 

tion, takes  any  protit  to  himself  out  of  the  trust  fund,  a constructive 
trust  is  impressed  upon  such  profit  in  favor  of  the  original  beneficiary 
Id. 

17.  An  administrator  or  guardian  is  prohibited  from  purchasing  trust  property 

at  his  own  sale  ; and  a sale  by  him  to  another,  who  does  not  pay  any  con- 
sideration, and  who  immediately  transfers  the  property  to  the  administra- 
tor or  guardian,  is  void  and  as  much  a violation  of  the  fiduciary  relation, 
and  as  great  n fraud  in  the  eye  of  the  law,  as  if  the  sale  had  been  made 
directly  to  himself.  Webb  v.  Branner,  321 

18.  Although  a final  settlement  is  made  by  the  administrator  or  guardian,  the 

owner  of  the  land  and  beneficiary  of  the  trust  will  ordinarily  not  be 
estopped  from  asserting  title  to  land  so  wrongfully  obtained  by  the  trustee, 
unless  the  beneficiary  had  full  knowledge  of  the  wrongs  practiced  by  the 
trustee,  and  of  the  facts  upon  which  the  rights  of  the  beneficiary  are 
founded.  Id. 

19.  Nor  can  the  fact  that  the  trustee  made  improvements  on  land  so  obtained 

during  the  infancy  of  the  beneficiary,  and  with  her  knowledge,  prevent 
her  from  claiming  the  laud  after  she  attains  majority.  Id. 

20.  A trustee  becomes  personally  liable  to  the  estate  lie  represents  when  he  in- 

vests the  funds  of  that  estate  in  the  bonds  of  a private  corporation  organ- 
ized by  him  for  the  purpose  of  mining  bituminous  rock,  and  iu  which 
he  is  both  a stockholder  and  director.  Such  an  investment  is,  in  elTecl.  a 
dealing  by  the*trustee  with  the  funds  of  his  beneficiary  for  his  own  advan- 
tage— in  other  words,  a loan  of  the  money  to  himself,  a transaction  which 
the  law  condemns.  Birmingham  v.  Wilcox  et  al.,  fill 

21.  A trustee  is  required  to  exercise  the  same  measure  of  dilgence  that  a man 

of  ordinary  prudence  would  be  expected  to  exercise  in  the  care  of  his 
own  property  under  the  same  circumstances.  Id. 

22.  In  a suit  by  a trustee  against  a beneficiary  and  a co-trustee  for  an  account- 

ing of  a portion  of  the  trust  estate,  neither  of  the  trustees  should  be  allowed 
to  balance  the  equities  existing  between  themselves,  when  it  appears 
that  improvident  investments  were  made  by  one  trustee  through  the 
negligence  of  the  other.  Id. 

23  When  two  or  more  trustees  are  jointly  and  severally  liable  to  the  beneficia- 
ries for  a breach  of  trust  arising  through  an  improvident  investment,  a 
right  of  contribution  exists  among  themselves  the  amount  of  which  may 
be  determined  by  a suit  brought  for  that  purpose.  Id. 

24.  To  establish  a resulting  trust  in  the  vendee  of  real  property,  the  trust  must 
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arise,  If  at  all,  at  tlie  time  of  the  execution  of  the  conveyance.  Dick  v. 
Dick  et  at.,  885 

25.  A trust  can  only  arise  from  the  original  transaction  at  the  time  it  takes 
place  atul  at  no  other  time.  The  fuuds  must  be  advanced  and  invested 
at  the  time  the  purchase  is  made,  and  a resulting  trust  cannot  be  created 
by  funds  subsequently  furnished.  Id. 

See  Editorial  Note,  “ Discretion  of  Executor  or  Trustee,"  91 
See  Editorial  Note,  “The  Equitable  Doctrine  of  Construct- 
ive Trusts,"  838 

See  Editorial  Note,  “ Devastavit,  Its  Nature  and  Scope," 

205 

UNDUE  INFLUENCE. 

L Where  undue  influence  is  urged  in  opposition  to  the  probate  of  a will,  the 
only  issue  proper,  in  the  court  below,  was  decimvit  tel  non,  and  whether 
the  will  was  actually  obtained  through  the  exercise  of  undue  influence 
is  a mere  matter  of  evidence  under  that  issue.  Pratt  v.  Uargreate*  et  al. , 

42 

2.  L'nduc  influence  will  be  assumed  when  it  nppenrs  that  the  testatrix,  who 
was  in  the  possession  of  a large  estate,  was  eighty  three  years  old  and 
executed  a will  drawn  by  one  of  her  children  who  received  grossly  dispro' 
portionate  sums  by  its  provisions  to  the  prejudice  of  the  other  children. 
Jonex  v.  Simpton,  252 

2,  Especially  will  this  presumption  prevail,  when  it  appears  that.such  a will 
was  drawn  without  the  knowledge  of  the  family,  and  that  the  principal 
beneficiary  who  procured  the  execution  was  largely  indebted  to  the  testa- 
trix, and  that  the  will  throughout  was  in  his  handwriting.  Id. 

L A will  procured  under  the  circumstances  above  outlined  should  be  refused 
admission  to  probate,  and  declared  null  aud  void  because  of  undue  in- 
fluence. Id. 

5,  The  constraint  or  fraud  or  undue  influence  necessary  to  set  aside  a will 
must  be  a present  restraiut,  fraud  or  undue  influence  operating  upon  the 
testator’s  mind  so  as  to  destroy  free  agency,  and  substitute  for  her  or  his 
own  another  person's  will.  Iiiley  et  al.  v.  tcheiieoodet  al.,  519 

2,  Where  the  testator  is  shown  to  have  been  in  an  advanced  stage  of  senility 
and  living  in  abject  terror  of  his  wife,  a will  drawn  by  her  connivance 
only  live  days  liefore  her  husband's  death  by  which  he  totally  disinherits 
his  only  son  to  whom  lie  was  tenderly  attached  will  be  set  aside  as  having 
been  obtained  through  fraud  and  undue  influence,  it  appearing  that  the 
reason  for  disinheriting  the  son  arose  from  a violent  altercation  with  the 
wife  on  the  day  the  will  was  drawn,  atid  that  as  a result  of  this  quarrel, 
the  wife  threatened  to  force  the  father  to  make  a will  "cutting  him  off 
without  a cent.”  Perrct  et  al.  v.  Perrct,  843 

'L  Undue  influence  will  be  readily  inferred  where  the  infirmities  of  the  testator 
have  reduced  him  to  an  extremely  enfeebled  condition,  by  reason  of  which 
he  Is  silly,  childish,  wandering  in  his  conversation,  and  under  the  nbsolute 
dominion  of  his  wife.  And  this  presumption  is  greatly  strengthened, 
when  it  further  nppenrs  that  he  had  frequently  expressed  himself  as  well 
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pleased  with  the  services  and  affection  of  his  son,  and  had  repeatedly  ex- 
pressed his  intention  to  divide  his  property  equally  between  his  children. 
Id. 

8.  To  disinherit  a son  under  the  conditions  above  outlined  indicates  the  pres- 

encc  of  undue  influence,  and  it  is  sufficiently  strong  to  warrant  the  court 
in  setting  aside  the  will.  Id. 

9.  It  is  entirely  proper,  In  an  action  to  set  aside  a will  on  the  ground  of  fraud 

and  undue  influence,  to  introduce  proof  of  the  declarations  and  acts  of  the 
party  alleged  to  have  exercised  the  undue  influence,  especially  when  those 
declarations  and  acts  immediately  preceded  the  actual  drafting  of  the  will. 
Id. 

10.  The  court  may  properly  admit  evidence  tending  to  show  the  extreme 
physical  debility  of  the  testator,  especially  when  his  testamentary  act  is 
alleged  to  have  been  the  direct  offspring  of  undue  influeuce.  Id. 

VESTED  ESTATES. 

See  Construction  of  Wills,  18. 

WIDOWS  DOWER. 

See  Construction  of  Wills,  ",  8. 

WIDOW  S ELECTION. 

1.  A widow,  by  exercising  her  right  of  election,  may  entirely  frustrate  the 

testamentary  scheme  outlined  by  her  husband,  and  compel  a distribu- 
tion of  his  estate  that  was  not  within  his  contemplation.  In  re  Portu- 
ondo's  Estate,  196 

2.  Where,  however,  despite  the  election  of  the  widow,  it  is  possible  to  carry 

out  a portion  of  the  testamentary  intent,  that,  in  justice  and  equity  to 
other  beneficiaries,  should  be  decreed,  the  court  will  so  order.  Id. 

See  Construction  of  Wills,  9. 

WIDOW’S  exemption! 

See  Estatks,  1-8. 

WORDS  AND  PHRASES. 

1.  Such  testamentary  expressions  ns  “dying  without  issue” — “not  to  take 

effect  until  after  the  death  of  her  mother” — “dying  without  bodily 
heirs”  will  be  construed  to  mean  a failure  of  issue  at  the  time  of  the  tes- 
tator's death,  li 'eybright  v.  Powell  et  ux.,  187 

2.  The  word  “ issue,”  when  a word  of  limitation,  is  construed  to  mean  lineal 

descendants  indefinitely  and  hence  heirs  of  the  body.  Id. 

8.  The  word  “ said  ” is  a word  of  reference  to  what  has  been  already  spoken 
of  or  specified,  and,  if  there  is  a question  as  to  which  of  the  antecedent 
things  or  propositions  specified  is  referred  to,  it  is  generally  held  to  refer 
to  the  last  of  such  antecedent  propositions  or  things.  Hinriehten  et  al. 
v.  Hinriehten  et  al.,  288 

4.  The  word  “ heirs” — when  used  in  a will  or  other  instrument,  is  to  be  un- 
derstood in  its  primary  or  legal  sense,  unless  it  appears  from  other  parts 
of  the  instrument  that  it  was  used  in  the  more  restricted  sense  of  children, 
heirs  of  the  body,  or  lineal  descendants.  Johnson  v.  Brassington  et  al., 

284 
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5.  In  a devise  of  a remainder  to  the  “ children  or  heirs”  of  the  life  tenant, 

the  use  of  the  disjunctive  “or”  indicates  that  the  testator  may  have  had 
in  miud  two  classes  of  persons  as  devisees,  either  of  which  class  would 
take  in  the  absence  of  the  other.  Id. 

6.  Tiie  doctrine  of  lit  pendent  is  that  real  property,  when  it  has  been  put  in 

litigation  by  a suit  in  equity,  in  which  it  is  specifically  described,  will,  if 
the  suit  is  prosecuted  with  vigilance,  be  bound  by  the  final  decree  not- 
withstanding any  intermediate  alienation.  Boyd  et  al.  v.  Emmons  et  al., 

374 

7.  Testator  by  his  will  directed  that  the  income  arising  from  his  properly 

should  be  divided,  by  his  trustees,  “equally  between  my  wife  and  my 
children  and  the  legal  representatives  of  such  of  them  as  may  have  de- 
ceased; and  after  the  decease  of  my  wife  shall  be  divided  by  them  (the 
trustees)  semi-annually  equally  between  my  children  and  the  legal  repre- 
sentatives of  such  of  them  as  may  have  deceased.”  Held,  that  after  the 
death  of  the  widow,  the  trust  fund  was  to  be  divided  between  the  chil- 
dren's children  and  the  legal  representatives  of  such  as  may  have  died. 
Merrill  et  al  v.  Curtis  et  al.,  887 

8.  The  children  of  a deceased  child  of  the  testator  are  the  legal  representa- 

tives of  the  child  within  the  meaning  of  the  words  above  employed.  Id. 

9.  The  word  "transfer,”  in  the  act  in  relation  to  taxable  transfers  of  prop- 

erty (L.  1892,  ch.  399,  § 1 [N.  Y.]),  is  used  in  its  ordinary  legal  signifi- 
cation, namely,  that  the  owner  of  a thing  delivers  it  to  another  with  the 
intent  of  passing  the  rights  which  he  has  iu  it  to  the  latter.  Matter  of 
Gould,  703 

See  Trusts  and  Trustees,  4 ; Construction  of  Wills,  4,  6,  19. 
See  Editorial  Note,  “ Significance  of  the  word,  ‘ Children  ’ 
in  a Devise,”  20 

See  Editorial  Note,  “ Dying  Without  Issue, " 143 
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